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ARGUED AND DETERMINED 


IX Tai 

COURT OF COMMON PLEAS 

AXD nf THX 

EXCHEQUER CHAMBER, 

01 

Crinifi] Natation, 

II, tot 


. TWENTY-FIFTH AND TWENTY-SIXTH YEARS OF THE 
REIGN OF VICTORIA. 1863. 


MEMORANDA. 

The Risrlit Hon. Sir Cre.s.swell Cres.swell, Knt., the first Judge Or- 
(hnary of the Probate and Divorce Courts (formerly one of the judges 
of the Court of Common Pleas), died on the evening of Wedne.sday, 
the 29th of July, 1863, at his residence. Prince’s Gate, Knightsbridge. 
His death was accelerated by an accidental collision whilst riding home 
from court a few days previously. 

On the 3d of September, 1863, the Hon. Sir James Plaistcd Wilde, 
one of the Barons of the Court of *E.\chequer, took the oaths r-f 2 
on his appointment as Judge Ordinary of tlie Probate and Di- ^ 
vorce Courts, in the room of The Right Hon. Sir Cresswell Cresswell, 
Knt., deceased. , 

On the 3d of October, 1863, Mr. Serjt. Pigott took the oaths on his 
appointment as one of the Barons of Her Majesty’s Court of Exche¬ 
quer, in the room of Mr. Baron Wilde, promoted to the office of Judge 
Ordinary of the Probate and Divorce Courts. 

On the same day Sir William Atherton, Her Majesty’s Attorney- 
General, resigned his office. 

Sir Roundell Palmer, Knt., Her Majesty’s Solicitor-General, was 
thereupon promoted to the office of Attorney-General: and Robert 
Porrett Collier, Esq., one of Her Majesty’s Counsel learned in the 
Law, was appointed Her Majesty’s Solicitor-General. 
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In the course of this vacation, William Henry Cooke, Esq., of the 
Inner Temple, John Gray, Esq., of the Middle Temple, John Joseph 
Powell, Esq., of the Middle Temple, and George Lock, Esq., of the 
Middle Temple, were appointed Her Majesty’s Counsel learned in 
the Law. 


*g, *JOHN HOWELLS, Appellant; THOMAS WYNNE, In.spec- 
tor of Mines, Respondent. June 22. 

By a special rale for tbe regulation of coaUmines under the 23 k 24 VkL 0 . 131^ iho banks* 
man is directed to ** take care that the persons descending or ascending the pit shall in no case 
exceed tho number of eight men and boys.** A breach of these rules is by s. 22 punishable on 
summary conviction by fine and imprisonment. 

/ A.) tbe charter-master of a pit (who by the roles is declared to be *^tbe responsible manager 

of tho pit under his charge'*), was close to tbe pit, and was cognisant that more than eight men 
were being lowered down at one time, and had power to prevent the banksmaa (who is his snr- 
vant) from so doing, and did not interfere:— 

Held, that A. was properly convicted of a breach of the regulations, as being a person aid¬ 
ing, abetting, or procuring the commission of tbe offence,’* within tho 11 k 12 Viet. c. 43, s. 6. 

This was an appeal against a decision of justices, pursuant to the 
20 & 21 Viet. c. 43. 

The appellant is the charter-master at the Dark Lane Coal Pits, nn 
the Priors Lee colliery, in the county of Salop, and appeared before 
the ju-stices on the 24th of March, 1863, in obedience to a summons 
issued upon an information laid by Thomas Wynne, Her Majesty’s 
inspector of coal-mines for the county of Salop, which information 
charged that Richard Richards, late of Priors Lee, in the parish of 
Shiftiial, in the said county, on the 29th of December, 1862, at the 
parish of Shiffnal, in the said division and county, being then and 
there the banksman of a certain coal-pit there situate, called the Dark 
Lane Pit, belonging to the Priors Lee colliery, did then and there 
permit and suffer more than eight persons to descend the said pit at 
one time, to wit, that he did then and there allow twelve persons to 
descend the said pit at one time, contrary to the 24th special rule then 
in force for the regulation of the said colliery, established in pursu¬ 
ance of the 23 & 24 Viet. c. 151, and that one John Howells (the ap¬ 
pellant), late of Priors Lee aforesaid, being then and there the charter- 
master of the said pit, was then and there present, and did then and 
there aid and abet the said Richard Richards to do and commit the of¬ 
fence aforesaid, contrary to the statute in such case made and provided. 

The following is an e.xtract from the special rules to be observed 
in Jhe Shropshire collieries, made in pursuance of the 23 & 24 Viet, 
c. 151:— 

,, 1 *“ 15. The charter-master shall be the responsible manager of 

-* the pit under his charge, or, in his absence, the underlooker or 
fireman : and, if the charter-master shall have occasion to ab.sent him¬ 
self from the pit, he shall give previous notice to such underlooker or 
fireman. 

“ 24. Every banksman or hooker-on is to give the proper notice or 
signal to the engine-man to lower or raise the cages or baskets of coal, 
and any person going down or up the pit: and he shall take care 
that the persons ascending or descending the pit shall in no case ex- 
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ceed ia number eight men and boys; and he shall forthwith give no¬ 
tice to the charter-master, underlooker, or manager, of any person 
who may disregard his directions.” 

On the 29th of December last, twelve men were killed at the pit in 
question by the breaking of a certain apparatus u.sed to attach the 
cage (in which the men descend to their work) to the wire rope. 

A man named Richard Richards was the banksman at the pit on 
the morning in question. He allowed twelve men to get into the 
cage, and gave the signal to the engine-man to lower them. Tliey 
ha'l only proceeded a few yards when the apparatus broke, and the 
men were precipitated to the bottom, a depth of 270 yards, and killed 
on the spot. 

An information was afterwards laid by Mr. Wynne against Rich¬ 
ards for breach of the 24th rule above set out, to which he pleaded 
guilty, and was sentenced by the justices before whom the case was 
heard to two months’ imprisonment, with hard labour. 

Upon the hearing of the information against the present defendant 
the following evidence was given;— 

Thomas Wynne. “I am inspector of mines for this district, 
produce a certified copy of the rules applicable to- all collieries ic 
Shrop.shirc. The pit at which *the accident happened whereby 
twelve men and boys were killed on the 29th of December last, ^ ^ 
is in Shropshire. The rules are applicable to that pit.” 

Noah Chirms. “I am a .collier. I recollect the morning of the 
accident in Dark Lane Pit on the 29th tlecember last year. I got 
to the pit at 5.25 a. m. I could not sec how many people were there. 
When I got there, there were some: I cannot say how many; there 
might be a dozen or so. I saw Richards there: he was the banksman. 
I saw the defendant there when I arrived: he is the charter-master. 


We were all on the bank together. I recollect the first lot of men 
going down. I was one of them ; it went down some time about 5.30. 
The defendant stood by the cabin door. The cabin is eight or nine 
yards from the pit. I got to the pit five minutes before the engine 
started. The cabin is almost close to the pit: it is not a large place. 
I cannot tell how many men it would hold. Howells was outside the 
cabin door when I got to the pit. I got into the cage with the first 
band. The defendant was between the cabin and the pit when the 
band started. We passed Howells as we got into the cage. I was 
one of the last that got into the cage. Twelve of us were in the 
cage. We went down safely. We all came up after the accident 
occurred.” 


Cro.ss c.xamined. “It was dark, but there were lights on the bank 
from the rodneys. Richards was the banksman. I cannot say if any 
one else was on the pit bank. Corbett was there. I do not recollect 
him putting the bar in. Richards put the bar in the end I was in: 
some one put it in the other end. It was not dark; but I was not 
looking at the other end. I did not see what became of the defendant. 
I did not see him at the pit-mouth doing anything after I passed him 
in going to the cage. I cannot say how far he was from the door of 
the cabin ; three yards. *I did not see Parton or Whateley there, 

It is a round cabin. The door of the cabin opens a little on 
one side of the pit: standing in front of the pit would be on the left- 
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hand side, and formed a sort of angle to the door. I have often been 
in the cabin. Any one in the cabin and standing in the centre would 
see the door.” 

Re-examined. “It was light enough to see what was going on. 
There were two fires on the bank. The cabin door opens inside. If 
I were standing in the cabin, with my face towards the pit, I should 
be on the left side of the cabin. The cabin door is on the left side. 
If I were standing in the centre of the cabin, with my face towards 
the shaft, the door would be on the left side. The cabin door was 
open when I left it. It did not take me more than half a minute to 
get from the cabin to the cage.” 

Thomas Corbett. “I am a wheelwright, and work at the Lilleshall 
Company’s colliery. I remember the morning of the 29th of December. 
I was at the pit. I got there about 5.50 a. m. I got there before the 
first band went down. Noah Chirms, his father, Richards, and defend¬ 
ant were there. Dabbs was there also. We had to wait seven or eight 
minutes before the first band went down. I do not know how many 
went down in it; there were a good lot: the cage was full. I put one 
bar in the cage. Richards put the other bar. Richards gave me one 
to put in, and he put the other in. The defendant was in the cabin; 
he came out before the band went down: he did not come out again 
when I put the bar in. I cannot say he saw me put the bar in. I saw 
Howells when I was going to take the bar from Richards; he was 
ccming from the cabin door towards the pit. I did not put the bar in 
till the people were in. I did not see Howells come out of the cabin 
before the band started. *I was examined before the coroner on 

' oath, and swore then that Howells stood by me when the first band 
’font down. It is true that defendant stood by me when the first band 
went down. All I have sworn is right.” 

Cross-examined. " It was a dark morning.” 

Re-examined. “I did not count the men in the band. I can count 
twelve. I am in the employ of the defendant, not of the company. 
1 am the defendant’s servant. I came with the defendant here to day. 
The defendant asked me to come; he did not tell me what he wanted 
me to come for: his brother asked me to come. The defendant was 
not present. I came with the defendant in a trap: his brother drove. 
I did not sit by the defendant. I did not talk to him coming along. 
I cannot tell what time I got to Wellington this morning. I have had 
some conversation with Mr. Bartlett (Howells’s attorney) as to the 
evidence I was to give to-day. I saw him this morning.” 

The evidence for the defence was as follows:— 

Isaac Whateley. “ I am a collier, and am in the employ of Howells. 
I work at the pit in question. I was working there on the 29th of 
December. I remember the accident. On that morning I got to the pit 
pit about 5.35 a. m. When I went first to the pit, some of the men had 
gone down in the first band. I went into the cabin, and put rny cap 
on. Howells was in the cabin when I came up. Parton went into the 
cabin when I went in. I was there when the accident happened. I 
did nothing; I sat down in the cabin. Spoke to Howells: we were 
speaking about the coal. Howells did not go out of the cabin while 
I was there: he was in the cabin when the accident occurred: he was 
on the left side, and I was on the right. From where he stood in the 


Digitized by 


Google 



COMMON BENCH EEPORTS. (15 J. SCOTT. N. S.) 


cabin, he could not have seen *the pit’s mouth. It was a dark 
morning: we had the rodneys out.” *- 

John Parton. “I recollect seeing the defendant in the cabin. 
When I went in, he was talking about the coal. I cannot say who 
went in first, me or Whateley: we both went in the same time, as 
near as I can recollect. Howells could not see the pit from where he 
was standing. I can’t tell what the people were doing when I went in. . 
The cage came up for the second band soon after I went in. I was 
not there when the first band went down," 

Joseph Dabbs. “I am banksman at one of the pits in question. 

I remember the morning of the accident. I came about 5 o’clock. 1 
remember the first band of men going down. I was standing by my 
cabin door: the two cabins adjoin one another. Howells came out of 
the cabin and saw Corbett: he turned into the cabin again, and there ho 
remained till the first and second bands had gone down. Corbett a.ssists 
to send the men down when he is there. Howells could not see the 
cage lowered. The cage was not drawn up when Howells went out 
of the cabin. As soon as he saw Corbett, he went into the cabin 
again. I saw Parton and Whateley go into the cabin: that was befoio 
the accident, and after the first band went down.” 

Cross-examined. “My pit is about ten yards from defendant’s, ar.<l 
is on the same bank. The same engine works both pits. That cage 
is at the bottom at night. I got to the pit at 5 o’clock. I have h 
• cabin as well as the defendant. It is not usual to let more than eight 
go down. I have known twelve to go down. The men are not long 
going down. Four bands will take my men down. Both cabins lire 
round. There is a blacksmith’s shop between them: the shop is betwfvsn 
my door and the defendant’s door.. *Chirm3 went down in the 
firsthand. I saw him get in. Howells was in the cabin. Chirms ‘ 
was nearer Howells than I was. I saw Corbett put the bar in. It is 
an untruth if Chirms and Corbett swore the defendant was on the 
bank when the first band went down. I was standing by my caljin 
door. There were a many people about the cabin. I saw Howells 
turn into the cabin. I kept my eye on the door; and he did not come 
out till the second band had gone down. The band went down 
Howells’s pit, and then down mine. When the band went down my 
pit, I went to the catches to attend to them. I draw the catches myself. 
While I was doing so, I could see the defendant’s, cabin. I could 
attend to my duty and watch what defendant was doing at the same 
time. I had my eye on the defendant’s pit; my pit and the cabin at 
the same time. I can attend to the defendant’s pit as well as mine. 
I could see what he was doing at his pit, and at the same time attend 
to let my men down. I always look at the defendant’s cabin door. I 
watch that cabin door every morning. I will not swear I did not let 
more than eight men down that morning.” 

Charles Owen. “ I remember the 29th of December. I went to 
the bank when the fir.st band was just up, and got in. I did not see 
Howells that morning. I got into the first band. If Howells had 
been there, I must have seen him'. I looked round, but never saw 
him. I will swear he was not near the top of the pit.” 

Cross-examined. “ I went down with the first band. I did not 
know how many were in till I came up again. The cage was not 
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very full; they were most boys: there were above eight people. The 
band was waiting when 1 got up. 1 ran and jumped in. Corbett was 
waiting to put the bar in. When I passed Corbett, *he had 
the bar in his hand. T was at Richards’s end. I was in a 
great hurry to get down. I-always like to get down first. I was 
late, and had to run for it. I live about three-quarters of a mile from 
the pit. I ran from the bottom of the bank, I did not run as hard 
as I could; I did run. . I did not take any notice if there were many 
people on the bank. I cannot tell any one that was on the bank, or 
who went down with me.” 

Alexander Jones. “lam managing agent to the Lilleshall Company. 

I know the two cabins. If a person was standing at the door of one 
cabin, he could see a person going in the other cabin.” 

Cross-examined. “ The banksman could not keep his eye on the 
defendant’s cabin and attend to his own duties at the same time. After 
he had sent down the band, he could look straight there. At the 
same time he was sending the band down his own pit, if he were 
attending to his duty he could not see'what Howells was doing: he 
could not see two ways at one time.” 

At the close of the evidence for the complainant, the defendant’s 
attorney contended that the 24th rule did not make the charter-master 
liable for the neglect of the banksman; that there was no evidence 
that the defendant was aiding and abetting; and that, in order to 
justify a conviction, it should have been shown that he had done* 
some act or uttered some expression to identify him with the unlaw¬ 
ful .act Richards was doing. 


Tlie evidence satisfied the justices that the defendant was clo.se to 
the pit; that be was cognisant that more than eight men were being 
lowered down at one time; and that, under the 15th rule, he was the 
person in charge of the pit, and had the power to prevent Richards 
(who was his servant) lowering the men down: and they therefore 
convicted him under the *above information, and ordered him 
to be imprisoned for two calendar months, with hard labour. 

The questioti for the opinion of the court was, whether the evidence 
above set out was sufiicicnt to justify the conviction. 

Jlayes, Serjt., for the appellant, upon the case being called on, 
objeeied that the respondent was not entitled to be heard, inasmuch 
as he had not complied with the rule of court as to the delivery of 
his paper-books to the two junior puisne judges, the appellant having 
upon his default duly delivered the whole of them.(a) 

Welsbi/, for the respondent,—the argument having been adjourned 


(n) The Ifith rule of Hilary Term, 1853, 13 C. B. fi (E. C. L. R. vol, 76), provides that “four 
clear days before the day appointed for argument the plaintiff shall deliver copies of the 
donurrer-book, special case, special verdict, or appeal case, with the points intended to 
insisted on, to the L*»rd Chief Justice of the Queen’s Bench or Common Picas, or Lord Chief 
Baron, as the case may be, and the senior puisne judge of tbo court in which the action is 
brought; and the defendant shall deliver copies to the other two judges of tbo court next in 
seniority: and, in default thereof by either party, the other party may, ot» ik^ (fay fuUowfngj 
deliver such copies as ought to have been so delivered by the party making default: and the 
party making default shall not be beard until lie shall have paid for such copies or deposited 
with the master a sufficient sum to pay for such copies.” And by rule of Miebnclmas Terra, 
1857, .3 C. B. S. Ill (E. C. L. R. vol. 91), it is ordered that in “cases of appeal to a superior 
court under the provisions of tbo statute 20 & 21 Viet. c. 43, the loth and I6th rules of Hilary 
Term, 1853, so far as tbo same are applicable, shall be observed.” 
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for the purpose,—produced an affidavit that the respondent’s attor¬ 
ney had in due time delivered the paper-books which by tlie practice 
of the *court he was bound to deliver, to the judges’ clerks in 
their own room at Westminster. [Williams, J.—No doubt you 
delivered your copies in due time. But the question is, whether they 
were delivered at the proper place. That, I apprehend, is the judges’ 
Chambers.] The object being that the judges shall have the paper- 
books, it is clearly enough if they are delivered to the clerks at 
Westmin.ster Ilall. [Byles, J.—There is a record kept of what is 
done at Chambers: but, if the paper-books are delivered to the clerks 
at We.strninster, it rests upon mere recollection. WiLLES, .1. — There 
must be a place of search to see if the rule has been complied with: 
and where else can that be but the judges’ Chambers?] It m.ay 
perhaps be reasonable to create a practice for the future. The rule 
of court makes no mention of the place at which the paper-books are 
to be delivered. 

Williams, J.—The respondent’s attorney has clearly adopted an 
erroneous course. Our officers inform us that the proper place for 
the delivery of paper-books, is the Chambers in Rolls Gardens. It 
has been truly said that no mention is made in the rule as to where 
tVo delivery is to take place: nor is there any other direction therein 
ii«in that the plaintiff shall deliver the paper-books to the Lord 
Chief Justice and the senior puisne judge, and the defendant to the 
two junior puisne judge.s,—not to their clerks. If the rule were to be 
com|)lied with literally, the paper-books might be delivered at the 
judges’ houses, or to the judges whilst riding or walking along the 
streets. That would be manifestly absurd. There must be a u.«ua] 
place for their delivery, where the opposite party m.ay search whether 
the rule has been complied with or not, in order that he may supply 
the defect. The respondent’s attorney being clearly in deiaidt, the 
*appollant’s attorney was justified in incurring the expense of 
delivering the additional paper-books, and must be reimbursed. 

WiLLEs, J.—I do not think the rule of court is so defective as 
Mr. Welsby suggests. Tlie only proper place for the delivery of the 
paper-books, is the judges’ Chambers. 

Byles, J.—If this were not so, it would make it necessary for the 
attorney to .search at two places, when there is only one place at which 
any ofiicial record of the transaction is kept. 

undertaking that the copies should be paid for, the argu¬ 
ment was allowed to proceed. 

llayps, Serjt., for the aj^pcllant.—The offence with which the ajipel- 
lant is charged is created by the 11 & 12 Viet. c. 43, s. 5, which enacts 
that “ every person who shall aid, abet, counsel, or procure the com- 
mis.^ion of any offence which is or hereafter shall be punishable on 
summary conviction, shall be liable to be proceeded against and con¬ 
victed for the same, either together with the principal offender, or 
bclbre or after his conviction, and shall be liable, on conviction, to the 
same forfeiture and punishment as such principal offender is or shall 
by law be liable to,” &c.: and the charge is, not that the appellant 
“counselled and procured,” but th.at he was present “aiding and abet¬ 
ting” the principal ofi'ender in the commission of the offence, which 
makes him a principal in the second degree. The 11th section of the 
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Mines Regulation Act, 23 & 24 Viet. c. 151, provides far the estab. 
lishment of special rules for the guidance of persons acting in the 
management of mines, and of persons employed therein: and the 22d 
section enacts that every *person (other than the owner or prin- 
^ cipal agent or viewer) “employed in or about a coal-mine, col¬ 
liery, or iron-stone mine, who neglects or wilfully violates any of the 
special rules established for such coal-mine, colliery or ironstone mine, 
shall for every such offence be liable, upon a summary conviction for 
the-same before two justices of the peace, &c., to a penalty not ex¬ 
celling 21., or to be imprisoned, with or without hard labour, in the 
common gaol or house of correction for any period not exceeding 
three calendar months.” The offence here charged was committed by 
Richards the banksman, as to whose duties there are various reguLv 
tions in the special rules besides the 24th. [Byles, J.—The question 
is, whether the appellant, who was the superior of Richards, is not 
responsible for the offence of Richards, by reason of his abstaining 
from using his authority to prevent its commission.] There is nothing 
in the rules which requires the charter-master to see that the banks¬ 
man does his duty. [WiLLES, J.—Do you dispute that there was 
evidence to Justify the conclusion of fact to which the justices came?) 
No. [WiLi.ES, j. —Then the question is, whether the appellant, who 
had authority, and whose duty it was to forbid Richards to send dowii 
more than eight men and boys at one time, by standing by and not 
interfering to prevent it, did not virtually authorize and as.sent to the 
illegal act of Richards.] Would the evidence su.stain a charge of 
manslaughter against the appellant ? In Hale’s Pleas of the Crown 
438, it is said : “To make an abettor to a murder or homicide princi¬ 
pal in the felony, there are regularly two things requisite. 1. He 
must be present. 2. He mu-st be aiding and abetting ad feloniam aut 
murdrum sive homicidium. If he were procuring or abetting, a'.id 
absent, he is accessory in case of murder, and not principal, unle.ss iii 
1 some ca.ses of poi.soning. If he be present, and not ^aiding 
-' abetting to the felony, he is neither principal nor accessorj ” 
This latter is precisely the case of the appellant here. He is preset-, 
but does and says nothing. Aiding and abetting is something acti"! 
“ If A. and B. be fighting, and C., a man of full age, comes by chance, 
and is' a looker on only, and assists neither, he is not guilty of murd(T 
or homicide, as principal in the second degree; but it is a misprision, 
for which he shall be fined, unless he use means to apprehend the 
felon.” [WiLLES, J. — The real question is, what was Howells's duty. 
If it was his duty to prohibit Riehard.s from sending down the men 
in violation of the 24th rule, and he did not do so, he was guilt}' of 
the offence. “Qui non prohibet quod prohibere potest, as.sentire 
videtur.”] No special duty as to the descent of the cage is by the 
rules imposed upon the charter-master: that duty is cast upou the 
banksman. In The Queen v. Barrett, 32 Law J. Si. C. 36, 9 Cox Cr. 
Cas. 255, it was held, that, if a w'eekly tenant of a house use it as a 
brothel, and the landlord receive no additional rent by reason of the 
immoral occupation, the latter cannot be convicted of keeping a bro¬ 
thel, merely becau.se, having notice of the nature of the occupatior 
he does not give the tenant notice to quit. [Willes, J.—Lord Coke, 
commenting upon the word “aide” in the Statute of Westminster 1 
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(3 Ed. 1), c. 14, says,—2 Inst. 182 ,—“ Under this word is compre¬ 
hended all persons counselling, abetting, plotting, assenting, consent¬ 
ing, and encouraging to do the act, and are not present when the act 
is done; for, if the party commanding, furnishing with weapon, or 
aiding, be present when the act is done, then he is principal.” A 
permi.ssion, whether active or passive, by a person having authority 
to prevent the act being done, is a consenting. Williams, J.—In all 


misdemeanors, an accessory before the fact is a principal. The ques¬ 
tion is whether the facts stated in *this case could be regarded 
by a jury as constituting Richards Howells’s agent.] It is sub- *■ 


mitted they could not, and consequently that he was improperly con¬ 
victed. 


lUe/sSy, for the respondent, was not called upon. 

Williams, J. — The question raised upon this appeal is precisely 
the same as that which would have been raised for the consideration 


of the judge, if this, instead of being an offence punishable on a sum¬ 
mary conviction, had been made by the statute an indictable offence, 
and the appellant had been indicted jointly with Richards for an 
olfonce which constituted a violation of the 24th rule referred to in 


the special case. The question then would have been, whether, if the 
facts here disclosed were laid before a jury, it would have been the 
duty of the judge to stop the case, or to leave it to them to say whether 
or not they were satisfied from the evidence that the defendant aided 
and abetted Richards in the commission of the offence with which 


they were charged. I am satisfied that in the case supposed it would 
have been the judge’s duty to leave the question to the jury. The 
defendant is found to have been close to the pit’s mouth, and so cog¬ 
nisant of the fact that Richards was permitting a larger number of 
persons to descend at one time than is allowed by the 24th rule. He 
is the person who has charge of the pit, and who has power to pre¬ 
vent Richards, who is his servant, from lowering down the cage so as 
to violate that rule. Having authority to prevent' the illegal act 
being done, and having chosen to stand by and see it done without 
exercising his authority, he might fairly be assumed by those who 
are constituted the judges of the. fact to have aided and assisted in the 
doing of it. I think the justices were *clearly warranted 
the evidence in coming to the conclusion they did. 

WiLLES, J.—I am of the same opinion. The respondent has clearly 
been guilty of a breach of the discipline necessary to be kept up by 
those who are answerable for the safety of the men. He was present 
when the banksman let the men down: It was his duty to prevent,— 
and he might have prevented,—the illegal act, and he did not. I 
think it is quite right to look to the most responsible person, and to 
make an example of him, and so make it the interest of those who are 
most open to the dread of punishment to prevent such offences from 
being committed. The act of parliament would become a dead 
letter if such evidence as this would not warrant a conviction. 



Byles, j.—I am of the same opinion. In misdemeanors, all who 
aie present when the offence is committed, and have power to prevent 
it, and do not exert that power, are equally guilty with him who ac¬ 
tually commits the offence. It is plain here that the respondent had 
power and it was his duty to prohibit Richards from doing as be did. 

C. B. N. S., VOL. XV.—3 
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The justices find in terms that the respondent was the master, and 
that the actual oflfender was the .servant. By standing by and seeing 
the offence committed, the respondent afforded active encouragement 
to the actual offender. The justices clearly came to a correct decision. 

Appeal dismis.sed, with costs. 


There was a second information against the same appellant, charg¬ 
ing that he “on the 2tHh of December, 1862, at, &c., being then and 
there the charter-master of a certain coal-pit there situate, called The 
^-o-| Dark *Lane Pit. belonging to the Priors Lee Colliery, did not, 
in the'e.xercise of his duties as such charter-master, give his first 
and chief attention to insuring the safety of the lives and limbs of the 
persons under his charge, contrary to the 20th special rule then in 
force for the regulation of the said pit and colliery,” established pur¬ 
suant to the statute. 

The 20th rule is as follows:—“Every charter-master and under- 
looker, in the e.xerci.se of his duties, is hereby expressly ordered in 
all cases to give his first and chief attention to insuring the safely oi 
the lives and limbs of those under his res])ective charge, and to sus¬ 
pend any or all operations attended with unusual risk, until he shall 
have received special directions of the manager, and to stop the work¬ 
ing or u.se of any pit, engine, ropes, machinery, or apparatus that may 
not appear safe, until the removal of the danger.” 

The evidence was the same as in the former case; and the decision 
of the justices was as follows :—‘‘Tho evidence in support of the in¬ 
formation satisfied us that the defendant was at the pit on the morn¬ 
ing in question, that he knew a breach of the rules was being com¬ 
mitted, and that he had the power to prevent it. Wc are also of 
opinion, I'rom the evidence, that the defendant did not give his first 
and chief attention to insuring the safety of the lives and limbs of the 
men under his charge, inasmuch as he did not suspend the o])cration 
of lowering the men when he knew there were more in the cage than 
the number allowed by the rules. We accordingly convicted the de¬ 
fendant, and ordered him to be imprisoned with h.ard labour for two 
calendar months, to commence at the same period as the former sen¬ 
tence which had been passed upon him.” 

. The question reserved for the opinion of the court, was, whether 
tho evidence set out in the case was sufficient to warrant the convic¬ 
tion. 


*19] 


* Hanes, Serjt., appeared for the appellant, and Welsby for the 
respondent. 

Williams, J.—It follows from what the court decided in the last 
case, that the evidence in this case warranted the conclusion that the 
appellant was guilty of the ofl'ence charged in the second information. 

Byles, J. — The appellant was guilty of a plain breach of both tho 
16th and 20th rule. Appeal dismissed, without costs. 
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DEAN* V. MELLARD and Others. June 9. 


By the 17 & IS Viet. c. 25, a. 1, it waa provided that all actioos .ajjainst any aocioty cstah- 
Hshed under the Industrial and Provident Societies Act, 1852 (15 & 16 Viet, c. 31), shall be 
eommcncod and prosecuted against the registered officer of the society, or against the trustees 
where there is no registered officer. These acts were repealed by the 25 A 26 Viet. c. 87, the 
6th section of which provides that “the certificate of registration shall vest in the society all 
the property that may at the time bo vested in any person in trust for the society: and all 
legal proceedings then peudivg by or against any such trustee or other officer on account 
of the society, may be prosecuted by or against the society in its registered name, without 
abatement— 

Ktdd, that the cfTcct of such repeal was to render the members individually liable to bo sued 
in respect of a contract made by the society prior to the passing of the repealing act, for which 
no action was then pending. 


This was an action brought to recover tlie price of goods supplied 
by tlie plaintiff to a society called " The Kidgrove Industrial and 
Provident Co-operative Society.” of which the defendants were share¬ 
holders and committee-rnen, Mellard being chairman of the commit¬ 
tee. Plea, never indebted. 

At the trial before Bramwell, B., at the last Spring Assizes at Ches¬ 
ter, it appeared that tlie society was established for the making and 
selling of bread and other articles of daily consumption to its mem¬ 
bers and others; that it was duly registered on the 26th of December, 
1862, under the 25 & 26 Viet. c. 87; that there were two trustees; 


that tlie alVairs of the society *were under the management of 
the committee; and that the goods in question had been supplied 


[*20 


in pursuance of a resolution of the committee, to which all the defend¬ 
ants were parties, aud which was signed by the defendant Mellard as 


chairman. 


The goods were supplied in 1861 and down to July, 1862. The 
25 &.26 Viet. c. 87, passed in August, 1862 ; and this action was com¬ 
menced in January, 1863. 


On the part of the defendants it was contended that the 15 & 16 
Viet. c. 31 being repealed liy the 25 & 26 Viet. c. 87, the 13 & 14 
Viet. c. 115, .s. 13, which vested the property of the society in the 
trustees, remained in force as to provident societies, and consequently 
that the action should have been brought either against the trustees 
or against the society in its corporate character, under the 25 & 26 
Viet. c. 87, s. 6, which enacts that “the certificate of registration shall 
vest in the society all the property that may at the time be vested in 
any person in trust for the society : and all legal proceedings then 
fcndinfj by or against any such trustee or other officer on account of 
the society, may be prosecuted by or against the society in its regis¬ 
tered name, without abatement.” 

The ca.ses of Butler v. Tannahill, 5 Ellis & B. 797 (E. C. L. R. vol. 
85). and Myers v. Rawson, 5 Ilurlst. & N. 99, were referred to. 

On the part of the plaintiff it was insisted, that, by the repeal of the 
former statutes by the 25 & 26 Viet. c. 87, all members of these socie¬ 
ties who but for such acts would have been liable, became liable indi¬ 
vidually for goods ordered by them; and that the provision in the 
6th .section of that act for suing the society in its corporate name 
merely is permissive, and applies only to proceedings then pending. 

The learned judge directed a nonsuit, reserving the plaintiff leavo 


Digitized by 


Google 




20 


DEAN V. MELLARD. T. V. 1S63. 


to move to enter a verdict for 371. 6s. 6il. *if the court should be 
of opinion that the defendants were liable personally; and also 
on the ground that there was no sufficient evidence that there were 
trustees,—neither party to appeal except by leave of the Court of 
Common Pleas. 

M'Intyre, accordingly, obtained a rule nisi, on the ground that 
“there was no sufficient evidence of the appointment of trustees, and 
that, according to the true construction of the statutes relating to 
friendly and provident societies, the defendants were under tlie cir¬ 
cumstances personally liable to the plaintiff for the goods supplied.” 
[WiLLES, J., referred to Cockerell v. Aucompte, 2 C. B. N. S. 440 
(E. C. L. R. vol 89).] 

Morgan Lhyd and Vaughan Williams now showed cause.—The 
plaintiff was properly nonsuited. But for the 25 & 26 Viet. c. 87, this 
action would clearly have been misconceived; for, it was held in 
Burton v. Tannahill, 5 Ellis •!: B. 797, that an action for goods supplied 
for the use of a society established under the 15 k 16 Viet. c. 31, 
must, by the 17 & 18 Viet. c. 25, s. 1, be brought against the registered 
officers of the society appointed to sue and be sued, where there are 
such officers, and it cannot be maintained against an individual 
member of the society; and in Myers v. Kawson, 6 Ilurlst. & N. 99, 
the Court of Exchequer pointed out that the only mode of obtaining 
satisfaction from a member of the society was by a sci. fa. after a 
judgment obtained against the registered officers or trustees, under 
the 17 & 18 Viet. c. 25. It is clear, therefore, that, but for the recent 
act, this action should have been brought against the trustees. The 
title of the act is, “An act to consolidate and amend the laws relating 
to industrial and provident societies.” It recites and repeals the 15 k l6 
*221 ^ Viet. c. 25, and the 19 &; 20 Viet. c. 40. 

By s. 2 it enacts that all societies registered under the Industrial 
and Provident Societies Act, 1852 (15 k 16 Viet. c. 31), shall be entitled 
to obtain a certificate of registration on application to the registrar of 
friendly societies: aud s. 6 enacts that “ the certificate of registration 
shall vest in the society' all the property that may at the time bo 
vested in any person in trust for the society; and that all legal pro¬ 
ceedings then pending by or against any such trustee or other officer 
®n account of the society may be prosecuted by or against the society 
in its registered name, without abatement.” There is no express 
provision for a case like the present, where the goods are supplied 
before and the action brought after the passing of the act against 
individual members of the society. At the time the liability was 
incurred, it was not competent to a creditor to sue the individuals: he 
must have proceeded against the trustees. But it is said that the 
repeal of the former acts which made it necessary to sue the trustees, 
imposes a liability upon the members of the society who were not 
liable at the time the cau.se of action accrued. [Williams, J.—It will 
be said that the repeal of the former act.s leaves the members as they 
stood at common law.] No doubt: but, assuming that the right of 
action against the trustees is taken away by the 25 k 26 Viet. c. 87, what 
is there to impose a personal liability upon the individual members? 
[Williams, J.—It will be said that it is a question of procedure, not 
of liability.] It is submitted that it is more than procedure: it is 



Digitized by 


Google 



COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 


22 


imposing a liability which did not exist before,—which cannot be done 
by an ex post facto law, unless there be express words. [Keating, J. 
—All that can be .said, is, that the individual members were formerly 
privileged from being sued by some acts of parliament which have 
*since been repealed.] No hardship is imposed upon the plaintiff, r*oq 
for the funds of the society may be got at by a proceeding in *■ 
equity, or by a winding up under s. 17. 

M'Intyre and Griffits, in support of the rule.—It is an improper use 
of term.s, to say that the members of these provident societies were 
not personally liable. They were always liable; but certain acts of 
parliament which are now repealed, regulated, whilst those acts 
remained in force, the mode of proceeding against them. This is 
clear from the judgment of Lord Campbell in Burton v. Tannahill. 
The former statute was a restriction on the common-law right of 
suing: that restriction is now removed. If the plaintift' were left to 
his remedy under the winding up act, his recourse against the persons 
who contracted with him might be altogether gone. In Toutill v. 
Douglas, 8 Law Times N. S. 426, it was held that the trustees could 
not be sued since the passing of the 25 k 26 Viet. c. 87,—Cockburn, 
C. J., saying: “ The act of 1852 and the subsequent acts having been 
repealed by the 25 & 26 Viet., which contemplated a new status for 
these societies by making them incorporated, the rights and liabilities 
of the .societies under the repealed acts exist only for the purpose of 
registration under the new act. It is impossible to say that the 
repealed acts can any longer exist for the purpose of enabling them 
to sue or be sued in ilie names of their officers.” The plaintiff, 
therefore, will be without remedy, unless he can maintain this action. 

Williams, J.—I feel considerable difficulty in dealing with this 
statute, because I am confident that the consequences which have 
resulted were never contemplated by the legislature. But, looking 
at its terms, 'and at the decisions which have taken place as 
well before as since its passing, I think the rule to enter a ver¬ 
dict for the plaintiff for the sum claimed must be made absolute. In 
order to arrive at a satisfactory conclusion, it is nece.s.sary to see how 
the law stood before the passing of the 25 & 26 Viet. c. 87, upon 
which the question arises. Creditors were then compelled to proceed 
in the first instance by action against the trustees or other public 
officers; but the individual members might ultimately have been 
made liable by proceeding against them by scire facias, if the corpo¬ 
rate fund were insufficient to satisfy the judgment.(rt) It appears to 
me that the legislature did not mean to interfere further with the 
common-law liability of the members of the society in respect of 
contracts made by the trustees. Then comes the statute 25 k 26 Viet, 
c. 87, the efi'oet of which is to repeal the provisions of the former 
statutes which compelled the creditor to take the circuitous course I 
have pointed out, and leave it open to liim to proceed against indi¬ 
vidual members as he might have done if those statutes had not 

(a) Tho 11 th section of the 15 <!b 16 Viet. c. 31 enacted that “nothing in this or the said 
recited act (the Friendly Suuiolics Act, lo 14 Viet. c. 115) shall bo construed to restrict iQ 
any wise the liability of tho members of any society established under or by virtue of this act, 
or claiming tho benefit thereof, to the lawful debts or engagements of such society: Provided 
tlways, that no person shall be liable fur the debts or engagements of any such society after 
the expiration of two years from bis ceasing to be a member of the same/' 
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passed. The result is, that each individual member is liable, and has 
his remedy over against the others for contribution. It has been 
suggested, on the part of the defendants, that the statute 25 & 26 
* 0-1 Viet. c. 83 did not intend to cast upon individual members a lia- 
-■ bllity which did not exist before, viz. of being sued *in the 
first instance. That argument would have been admissible if the 
legislature, instead of enacting, as they have done, in s. 6, that 
“the certificate of registration shall vest in the society all the 
property that may at any time be vested in any person in trust for 
the society; and all legal proceedings then pending by or against any 
such trustee or other officer on account of the society, may be prose¬ 
cuted by or against the society in its registered name, without abate¬ 
ment,”—had gone on to say that “ all claims and rights of action 
existing at the time of the passing of the act” might be so prosecuted. 
But they have not said so: they have confined the indulgence to 
actions pending at the time of the obtaining of the certificate of regis¬ 
tration. That must mean actions commenced before the passing of 
the 25 & 26 Viet. c. 87, because none could be commenced after against 
any but existing members. But then it has been contended that the 
trustees must still remain liable to be sued in respect of claims which 
were existing before the act came into operation. The case of Toutill 
V. Douglas, however, shows that no action for such a claim can be 
maintained against the trustees. Although it docs not appear from 
the short statement of the declaration in the report of that case that 
the cau.se of action was alleged to have taken place before the passing 
of the 25 & 26 Viet. c. 86, yet the judgment of Cockburu, C. J., 
applies equally whether the cause of action accrued before or after 
that act passed, inasmuch as the non-liability of the trustees was held 
to be the nece.ssary consequence of the repeal of the former statutes. 
We cannot, therefore, escape the consequence, that no action will lie 
against the trustees: the ordinary result, then, must follow, viz. that 
we must look at the repealed statutes as if they had never existed, 
and therefore the creditor is remitted to his common-law rights. 

*961 *Wir,LES, J.—I am of the same opinion. I much regret being 
-* compelled to come to this conclusion, because it exposes indi¬ 
viduals to liability to an action which they might fairly have supposed 
could only be brought against the general body of the society. But 
there can be no doubt, when the acts of parliament and the decisions 
are looked at, that the direction to proceed against the trustees w.as 
merely providing a mode of procedure which was equally for the con¬ 
venience of the society and of its creditors, and not to take away the 
liability of the members. But, looking at the 25 & 26 Viet. c. 87, and 
seeing that it applies only to proceedings pending at the time of its 
passing, I regret that we have no alternative but to say that the inter¬ 
val, as to debts or claims which arose prior to registration under that 
act, remains unprovided for. 

Keating, J.—I am of the same opinion. The effect of the statutes 
for the regulation of industrial and provident societies was, to compel 
the creditor, for the mutual convenience of all partie.s, to have recourse 
to the funds of the society, by suing the trustees before proceeding 
(by scire facias) against the individual members. It was merely 
opposing an obstacle to the procedure, and was not intended to allect 
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the ultimate liability of the members of the society. The effect of the 
repeal of those statutes was, to remove those obstacles, and to restore 
the liability of the members to what it was at common law. Sharing 
in the regret expressed by ray Brother Willes, I reluctantly come to 
the conclusion that the 6th section of the 25 & 26 Viet. c. 87 -does not 
include causes of action existing at the time of its passing. 

Williams, J.—Although registered under the 25 & 26 Viet., it is 
clear that the society could not have been *sued here in its cor- 
porate capacity, because the contract was entered into before the ^ 
society had any legal corporate existence. 

Rule absolute accordingly. 

Yaitrjhan Williams, for the defendants, asked leave to appeal, sug¬ 
gesting that the matter was of considerable importance to these 
societies. 

M'lnlijre opposed the application, on the ground that the amount 
was small and the decision unanimous. 

Williams, J.—We are at all times anxious that our decisions should 
be subject to review. But I cannot say that this is a case in which we 
ought to allow an appeal, especially as the amount in question is so 
very small. Leave to appeal refused. 


BARKER V. HIGHLEY. July 6. 


The ship’s busbacd, or managiog owner, is an agent appointed by the other owners to do 
what is necessary to enable the ship to prosecute her voyage and earn freight. 

Where, therefore, the ship’s husband and managing owner caused a bail-bond to bo given in 
the Admiralty Court, in the names of his co-owner and himself, in a suit for a collision, and 
the suit terminated in favour of the plaintiffs, and the bail were culled upon to pay dum- 
ages, interest, and costs :—Held, that the co-owner was responsible to the bail for the money 
BO paid. 


This was an action upon a bail-fcond given in the Admiralty Court 
in order to obtain the release of a vessel from arrest in a suit there for 
collision. 

The first count of the declaration was founded upon an implied 
promise by the defendant to indemnify the *plaiutiff from lo.ss 
by reason of his having, as surety for the defendant and one *- 
Zachariali Charles Pearson, e.xecuted a bail-bond io secure the payment 
(to the extent of the bond) of what might be adjudged against Pear¬ 
son and the defendant, as owners of the screw steamship Wesley, in a 
suit instituted against them in that court by the owners of the ship 
Antelope. 

There were also counts for money paid and for money found due 
upon accounts stated. 

The defendant pleaded never indebted, and to the first count a denial 
of the promise therein alleged. 

The cause was tried before Byles, J., at the sittings in London after 
last Hilary Term. The facts which appeared in evidence were as 
follows:—The defendant was a master mariner in the service of Pear¬ 
son, tlien a large ship-owner at Hull, and was owner of two 64tb .shares 
of the Wesley, Pearson being owner of the other sixty-two shares, 
and acting as the managing owner and ship’s husband. On the 17th 
of September, 1860, a collision took place between the Wesley and 
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the Antelope, and the former vessel was arrested by virtue of process 
out of the Admiralty Court at the suit of the owners of the Antelope. 
Highley being abroad, Pearson instructed Hargreaves, his broker, to 
take the necessary steps; and accordingly Hargreaves, in order to 
obtain the ship’s release, procured Barker (the plaintiff) and one Cole¬ 
man, to execute a bail bond as sureties for the owners for such sum, 
not exceeding 5000/., as might be awarded against them in the Admi¬ 
ralty suit, with costs. Upon the bond being given the ship was 
released, and afterwards she proceeded upon a voyage and earned 
freight, of which the defendant received his proportion; and ulti¬ 
mately, the vessel being lost, the defendant received 300/. for his share 
of the insurance-money. 

*oqi Judgment having been allowed to go against the ^owners of 
the Wesley in the Admiralty Court, damages, interest, and 
costs were awarded against them to the amount of 211/. 4s., and a 
.monition was served upon the bail requiring them to pay each a 
moiety of that sum. The plaintiff having paid his moiety, and Pear- 
son’having become bankrupt, the plaintiff now sued the defendant. 

Hargreaves, the broker, who was called as a yitness, stated that he 
was employed solely by Pearson, and that neither he nor Barker 
knew anything of Highley or had any communication with him. 

On the part of the defendant it was submitted that Pearson had no 
power to bind his co-owner by entering into such an engagement 
without his consent or knowledge. 

The learned judge overruled the objection, and a verdict was entered 
for the plaintiff for 105/. 12s.; leave being reserved to the defendant 
to move to enter a nonsuit or a verdict. 

‘ Denman^ Q. C., in Ea.ster Term last, obtained a rule nisi, on the 
ground that, under the circumstances proved at the trial, the plaintiff 
was not entitled to recover, and that neither Pearson nor Hargeaves 
had authority to bind the defendant so as to make him liable for the 
expen.ses paid by the plaintiff as surety. He submitted, that, inas¬ 
much as the defendant could only have been made liable in the 
Admiralty Court to the extent of the value of his interest rn the ship, 
his co-owner could have no implied authority to bind him for dama¬ 
ges and costs which might far exceed that value: and he referred to 
Sims V. Brittain, 4 B., & Ad. 375 (E. C. L. R. vol. 24), 1 N. & M. 694, 
Myers v. Willis, 17 C. B. 77 (E. C. L. R. vol. 84), 18 C. B. 886 (E. C. 
L. R. vol. 86), Brodie v. Howard, 17 C. B. 109, HackwooJ v. Lyall, 17 
C. B. 124, Mitcheson v. Oliver, 5 Ellis & B. 419 (E. C. L. R. vol. 
85), and Whitwell v. Perrin, 4 C. B. N. S. 412 (E. C. L. R. vol. 93). 

*Montagxie Smith, Q. C., and Ilannen, showed cause.—The 
^ question is, what is the extent of the authority of a part owner 
of a ship, who is also managing owner and ship’s husband. ’J'hat 
question must be decided by referenee to general principles and to 
analogous cases. That which it is riccessartj to do for the joint benefit 
must clearly be within the power and authority of the managing owner : 
and here it was necessary, in order to enable the ship to earn freight, 
that she should be released; she was released by means of this bond, and 
she earned freight, his proportion of which the defendant received. The 
authority is thus stated in Abbott on Shipping, 8th edit. 105, 10th 
edit. 72,—"It is usual for the several part owners to appoint a persou, 
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frequently one of their own number, to be the manager of their joint 
concern, their general agent in the use and employment of the vessel, 
under the name of the ship’s husband. His duties and powers as 
such are often defined and limited by the terms of a special agreement 
for that purpose between him and his employers or co-owners. Where 
no such agreement has been made, he is to exercise an impartial 
judgment in the employment of tradesmen and the appointment of 
officers, and be careful that his choice in the selection of a master be 
not biassed by any private pecuniary transaction. He is to see that 
the sliip is properly repaired,(a) equipped, and manned,—to procure 
freights or charter-parties,—to preserve the ship’s papers,—to make 
the necessary entries,—adjust freight and averages,—disburse and 
receive moneys, and keep and make up the accounts as between all 
parties interested. His acts for these purposes are considered to be 
the acts of all the part owners, who are liable on all contracts entered 
into by him for the conduct of their ^common concern,—the 
employment of the ship.” “But one part owner, though he be •- 
also managing owner, cannot, by ordering an insurance of a ship 
without authority from another, charge the other with any p.art of the 
premium, unle.^s the other afterwards as.sent to the insurance, because 
this is no part of the joint concern ; a share in a ship being the distinct 
property of each individual part owner, who.se own affair it is to pro¬ 
tect it by insurance. So, one part owner, although he be the husband, 
cannot as such pledge the other to the expenses of a lawsuit.” The 
rule is similarly stated in Story on Agency, 40, 41, and in Story 
on Partnership, pp. 581, ct .seq. In Bell’s Principles of the Law of 
Scotland, p. 449, it is said: “ The ship’s hu.sband is the agent or com¬ 
missioner for the owners. He may be a part owner or a .stranger. 
His powers are by mandate or written commission by the owners, or 
by verbal appointment; the latter chiefly where he is also part owner. 
His duties are,—1. I'o arrange everything for the outfit and repair of 
the ?iiip,—stores, re|)airs, furnishings; to enter into contracts of 
afi'reighwnent: to superintend the papers of the ship,—2. llis powers 
do not extend to the borrowing of money; but he may grant bills for 
furnishings, store.s, repairs, and the neccs.sary engagements, which 
will bind the owners, although he may have received money where¬ 
with to pay them,—3. He may receive the freight; but is not entitled 
to take bills instead of it, giving up the lien by which it is secured,— 
4. He has no power to insure for the owner’s interest without special 
authority,—5. He cannot give authority to a law agent that will bind 
his owners for expenses of a lawsuit,—6. He cannot delegate' his 
authority.” If Pearson had paid this money, he might have charged 
it in the accounts of the ship. In Whitwell v. Perrin, 4 C. B. N. S. 
412 (E. C. L. R. vol. 93), necessaries were ‘furnisheil to a ship 
on the order of the ship’s husband (himself a part owner), by *- 
whom alone the ship was managed: and it was held that the co¬ 
owners were liable, although part of the supplies had been paid for 
by bills drawn by the ship’s husband upon the brokers of the ship, 
and, on the bankruptcy of the latter, the plaiutill had proved against 
their estate for the balance. [Williams, J., referred to Preston v . 
Tamplin, 2 llurlst. & N. 684.] In Rich v. Coe, Cowp. 636, 639, 

(o) Sco Williams v. Allsup, 10 C. B. N. S. 417 (E. C. L. R. toI. 100). 
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Lord Mansfield said : " Whoever supplies a ship with necessaries has 
a treble security,—1. The person of the master,—2. The specific ship, 
—3. The personal security of the owners, whether they know of the 
supply or not. The master is personally liable, as making the con¬ 
tract. The owners are liable in consequence of the master’s act, 
because they choose him : they run the risk, and they say whom they 
will trust with the appointment and office of master.” Ilere, the 
defendant trusted Pearson to do all that was necessary for the employ¬ 
ment of the ship; and the employment of Hargreaves by Pearson was 
no delegation of the authority intrusted to him. 

Denman, Q. C., and Milward, in support of the rule.—Whatever 
might have been the general authority of Pearson as ship’s husband, 
he clearly had no right to assume that the defendant would intervene 
in the suit in the Admiralty Court; and there was no necessity for 
making him intervene so as to become liable for the damages and 
costs. A part owner of a ship is not necessarily a partner: llelme v. 
Smith, 7 Bing. 709 (E. C. L. R. vol. 20), 5 M. k. P. 774. As 
between the part owners, each is only liable to the extent of his own 
interest in the ship. His liability in cases of this sort is similarly 
limited by the 504th section of the Merchant Shipping Act, 17 k 18 
That section is *substantially a re-enactment of 
^ the 1st section of the 53 G. 3, c. 159, which was under discus¬ 
sion in Ex parte Rayne, 1 Q. B. 982 (E. C. L. R. vol. 41). This clearly 
is not an ordinary incident to the authority of a ship’s husband: it 
was just as much out of the course of the ordinary duty of a ship’s 
husband as was held the instituting a suit for salvage in Campbell v. 
Stein, 6 Dow 116. A ship’s husband has no power to insure unless 
by the authority of his co-owner; French v. Backhouse, 5 Burr. 2727; 
or for repairs which are not necessary: Chappell v. Bray, 3 Law J. 
E.xch. 24. So, one partner has no authority to bind his copartner by 
a reference to arbitration (Hatton v. Royle, 3 Hurlst. &; N. 50(^, or 
by consenting to an order for judgment in an action against hiinself 
and his copartner: Hambridge v. De la Crouee, 3 C. B. 742 (E. C. L. 
R. vol. 54). [Williams, J.—Suppose a ship bound on a voyage under 
a heavy penalty comes into collusion with another and slightly damages 
her, and, the ship’s husband declining to give bail, the voyage is lost, 
—would not his co-owner.s have a right to call upon him for compen¬ 
sation ?] It is submitted that they w'ould not. That which was done 
here was clearly beyond the scope of a co-owner’s power and authority. 
One of several partners cannot bind his copartners, without their 
consent, by giving a guarantee, or a cognovit, or by entering an 
appearance to an action. [Williams, J. —This is put upon the ground 
of necessity.] Cur. adc. tndt. 

Williams, J., now delivered the judgment of the court ;(a) — The 
defendant in this action was part owner of a vessel which had been 
arrested in the Admiralty Court, in a suit for collision. The defend¬ 
ant held two sixty-fourth shares only; the other co-owner held the 
*remaining si.xty-two sixty-fourth shares, and acted as ship's 
husband and managing owner. The latter, in order to obtain 


*34] 


the release of the ship, procured the plaintilf and another person to 
become bail for the ship in the Admiralty Court, and the ship was 

(a) The caso was argm'd before Erie, C. J., WUlianis, J., AViller, J., and Byles, J. 
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thereupon released. The suit terminated in favour of the owner of 
the injured vessel. The managing owner of the defendant’s ve.s.sel 
became bankrupt, and the ship itself was afterwards lost. The bail 
having each paid their proper share of the money due on the bail- 
bond, the plaintiff as one of them sued the defendant in this action to 
recover his proportion of the money so paid. 

At the trial bcffore Byles, J., the plaintiff obtiyned a verdict; but 
leave was given to the defendant to move to enter a nonsuit. 

The ship’s husband, or managing owner, is an agent appointed by 
the other owners to do what is necessary to enable the ship to prose¬ 
cute lier voyage and earn freight. In this case it was absolutely neces¬ 
sary to release the ship from the Admiralty procc.ss,—as necessary as 
it would have been to employ salvors, had the vessel taken the ground 
and been in danger of destruction; in which case the salvors,.in addi¬ 
tion to the security afforded by their maritime lien, might have 
brought an action against the owners: Newman v. Walters, 8 B. & 
P. 612. 

We think the managing owner was not bound to deposit money out 
of his own pocket, or to mortgage his own shares, or to hypothecate 
tlie ship; but that he might do what was necessary according to the 
rules of the Admiralty Court. Those rules enabled him to obtain a 
release of the ship by merely procuring bail for damages and costs. 

The hardship on the present defendant is undoubtedly great; but 
that arises from the facts that he was owner of so small a portion of 
the ship, and that he has lost his remedy against’the co-owner by that 
*co-owner’s 
loss. 

We are therefore of opinion that the rule to enter a nonsuit should 
be discharged. ’ Rule discharged. 


bankruptcy, and against the ship by its subsequent |-*gg 


KIDNER V. KEITH. June 19. 

A deed (which by arrangement was to bo executed in duplicate, one to bo prepared by each 
party and to ho interchanged between them) was executed by tho grantee, but not attested, 
and was by him sent to the solicitor of the grantors to procure their execution; and they 
accordingly i^igned, scaled, and delivered it;—Held, that this was a complete delivery, whereby 
the c^itate passed ; and that the above arrangement did not render the deed an escrow until tho 
duplicates were interchanged. 

This was an action of replevin. The defendant avowed that one 
William Pratt, during all the time I'or which the rent thereinafter 
mentioned to be distrained for accrued ilue, and thence until and al 
tlie time of the alleged taking of the said goods, held the said dwell 
ing-house ami premises in which, <ko., as tenant thereof to the defend 
ant under a demise thereof at the yearly rent of 75?. payable quar¬ 
terly, on, &c., in every year, by even and equal portions; and because 
165?. 15s. of the said rent at the time of the alleged taking was due 
and in arrear from the said William Pratt to the defendant, he the 
defendant well avowed the taking, &c. Plea, non tenuit. Issue 
thereon. 

The cause was tried before Wightman, J., at the last Spring Assizes 
at Kingston, when the learned judge directed a verdict to be entered 
for the defendant, with liberty to the plaintiff to move to enter a ver 
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diet for him,—the court to draw any inference of fact from the evi* 
dence, which was in sub.stance as follows:— 

By indenture of lease of the 22d of April, 1816, between John 
Young of the one part and James Bu.sh of the other part, the premises 
in que.stion were demised to Bush for fifty-seven years and a half from 
the 25th of March then last preceding, subject to the rents and cove¬ 
nants therein menti«ned. By divers mesne assignments the premises 
had become and were, on and prior *to the 19th of July, 1830, 
vested in one Alexander Macdougall for the residue of the term. 

By indenture of assignment of the 19th of July, 1830, between 
Macdougall of the one part and Henry John Keith (the defendant) of 
the other part, Macdougall, in consideration of 425/. paid to him*by 
H. J. Keith, assigned to him the premises in question for the residue 
of the term, subject to the rent and covenants contained in the inden¬ 
ture of lease of the 22d of April, 1816. 

By indenture of .settlement of the 28th of February, 1831, between 
H. J. Keith of the first part, Mary Keith (the mother of 11. J. Keith) 
of the second part, and G-. C. Keith, Mary Eliza Brooks (then M. E. 
Snook, formerly M. E. Keith), and H. J. Keith of the third part,— 
after reciting, amongst other things, that the said sum of 425/., the 
purchase-money for the said premises expressed to be paid by II. J. 
Keith, was the proper money of Mary Keith, and that in the purchase 
thereof he was acting as a trustee, and that Mary Keith was desirous 
that the premises should be held upon the trusts therein mentioned,— 
it was covenanted, declared, and agreed that he (H. J. Keith), his execu¬ 
tors, administrators, and assigns, should stand pos.sessed of the pre¬ 
mises so vested in him as aforesaid, upon trust to pay the rents and 
profits thereof to Mary Keith during her life, for her own separate 
use, and, after her decease, that the premises should be held u])on trust 
in equal shares for the said G. C. Keith, M. E. Snook, and II. J. Keith. 

This deed of the 28lh of February, 1831, was a family arrange¬ 
ment: but the recital therein that the 425/. was the proper money of 
Mary Keith w.as erroneous; it having in fact been part of the e.-^tate 
of John Keith, her late husband, who had died intestate, leaving Mary 
,^071 Keith, his widow, and H. J. Keith, *G. C. Keith, and M. E. 

** -* Snook, his only children, and sole next of kin. 

In 1854, Mary Keith, wishing to get rid of the deed of the 28th of 
February, 1831, and to have the premi-ses in her own power, ap[)lied 
to U. J. Keith to assign them to her absolutely, which he agreed to 
do; and an indenture was accordingly prepared for that purpose and 
endorsed on the indenture of assignment on the 19th of July, 1830, 
assigning the same to her absolutely. This indenture was signed by 
n. J. Keith, but was neither dated, attested, or delivered, the solicitor 
to Mary Keith, who had prepared the deed in ignorance of the prior 
settlement, at the moment of the execution, hearing of the prior trust, 
told him that it would therefore be valuele.ss. Mary Keith, however, 
received the rents down to the time of her death, which took place on 
the 8 th of December, 1855. She had previously made a will, where¬ 
by she bequeathed all her property and efl'ects to Joseph Partridge, 
William Dunk, and M. E. Brooks, upon trust to divide the rents be¬ 
tween n. J. Keith and M. E. Brooks (G. C. Keith having previously 
died) during their lives, and upon trust as to the corpus for the survi- 
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vor. The will was proved by M. E. Brooks and Partridge, Dunk 
having resigned. 

Prior to her death, viz., in January, 1855, Mary Keith granted a 
lease of the premises for eighteen years to William Pratt, under 
whom the plaintiff claimed. The validity of this lease was contested 
in an action of ejectment between H. J. Keith and William Pratt, 
which was tried at the Summer Assizes for Surrey in 1861, and its 
validity established by the decision of this court upon a rule to set 
aside tlie nonsuit. 

In 1858, an arrangement was entered into by the members of the 
family, whereby the executrix and executor of Mary Keith were to 
assign over the lease granted in January, 1855, to the defendant as a 
trustee for the different members of the family in certain *pro- 
portions; and a deed of mutual release and assignment, dated 
May the 5th, 1858, was prepared, whereby the lease was reassigned 
to the defendant, subject to Pratt’s underlease. This deed also con¬ 
tained covenants by the defendant to indemnifj' the grantors from the 
future performance of the covenants erf the lease. 

In 1859, a bill was filed by the widow and administratrix of G. C. 
Keith (and her then husband J. C. llairby), claiming a third of the 
rents of the premises in question, and praying that the deed of 1854 
might be declared invalid ; and by a decree dated the 5th of Novem¬ 
ber, 1860, this deed was declared inoperative, and it was also declared 
that II. J. Keith was a trustee of the property under the deed of the 
28th of February, 1831. No notice, however, was taken of the lease 
of January, 1855. 

The main question between the parties was, whether the deed of 
the 5th of May, 1858, had been delivered as a porfect deed, or only as 
an escrow ; and this depended upon the evidence of Mr. Withall, who 
acted as the solicitor of Mrs. Keith’s executors on the occasion. 

Upon his examination in chief, Mr. Withall stated that the deed 
w'as duly signed, sealed, and delivered by Mr. and Mrs. Brooks and 
by Partridge, the co-executor, in his presence; that the deed had been 
sent to him for execution by his clients, signed by the defendant, but 
unattested. He also stated that the executors had received from Pratt 
rent accruing after Mary Keith's death, and that six months after he 
paid 831. Is. Ir^. to the defendant. 

On cro.«s-examination he said; “The deed of 1858 was to have been 



in duplicate, one to be kept by the defendant and the other by the 
executors of Mary Keith. I had sent the duplicate to the defendant 
to be executed by him and exchanged for that executed by the e.xe- 
cutors.(a) Part of the arrangement was, that the ‘deeds should 
be exchanged. I never did apply to the defendant for his dupli- ^ ^ 
cate. A year after, I was called upon to deliver up the deed to the 
defendant. The defendant refused to carry out the arrangement, as 
he would not recognise Pratt as tenant. I have received the rent 
from Pratt down to Midsummer, 1858, inclusive, and have paid it one 
moiety to the defendant and retained the other for the executors.”- 
Lush, Q. C., pursuant to the leave reserved to him, in Easter Term 
last, obtained a rule nisi to enter a verdict for the plaintiff for H. 4s., 
on the ground “that no as.signment of the premises was made to the 


(a) The deed in question was ibis duplicate. 
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defendant by the alleged indenture of the 5th of May, 1858, the deed 
having been executed as an escrow.” He referred to Johnson v. Ba¬ 
ker, 4 B. & Aid. 440 (E. C. L. R. vol. 6), and Bowker v. Burdekin, 
11 M. & W. 128. 

Philhrick showed cause.—The question is, whether the deed of the 
5th of May, 1858, was delivered so as to be a complete and valid 
deed, or whether it was delivered as a mere escrow. The question 
arose before this court in a former case of Keith v. Pratt, when the 
court held that there was a constructive delivery, and that Keith was 
estopped from disputing the lease. The facts are numerous and some¬ 
what complicated; but the point they result in is,—was the deed of 
the 5th of May, 1858, executed and handed over by Keitli to Mr. 
Withall, and afterwards executed by the executors of Mr.s. Keith, a 
perfect transaction? It appears from the evidence of that gentleman, 
that the deed was to have been in duplicate, one to be kept by the 
defendant, the other by the executors of Mrs. Keith; that one was 
executed by the defendant and sent to Withall for execution b}' the 
executors, and they both signed, sealed, and delivered it in his pre- 
, sence; and that Withall sent a duplicate to the defendant, to bo 
^executed by him and exchanged for that executed by the exe¬ 
cutors, it being part of the arrangement that the deeds should be ex¬ 
changed ; but that he never applied to the defendant for his dupli¬ 
cate. The executors kept and still keep the deed so executed by 
them and b}' the defendant. [Williams, J.—If there was a perfect 
delivery, but upon confidence that the deed would not be acted upon 
until the duplicates were exchanged, the estate would pass. In the 
ordinary case of a deed executed and loft with the party’s attorney, 
unless it is delivered to the attorney as an escrow, not to be delivered 
until the consideration-money is paid or some other condition per¬ 
formed, it operates as a perfect deed.] The fair result of all the cases 
is, that no formal words are neces.sary to constitute a delivery as an es¬ 
crow ; Murray v. The Earl of Stair, 2 B. & C. 82 (E. C. L. R. vol. 9), 3 
D. & R. 278, and the authorities there cited. In Sheppard’s Touch¬ 
stone, p. 58, the learned author, having shown that delivery is essen¬ 
tial to the validity of a deed, proceeds to describe what is a delivery 
as an escrow,—“ The delivery of a deed as an escrow is said to be 
where one doth make and seal a deed, and deliver it unto a stranger 
until certain conditions be performed, and then to be delivered to him 
to whom the deed is made, to take effect as his deed. And so a man 
may deliver a deed, and such a delivery is good.” The editor (Ather- 
ley) adds in a note,—"The delivery of a deed may be either absolute, 
as by delivering it to the grantee himself or to some third person for 
him without any condition or qualification ; or it may be conditional, 
as a delivery to some third person to keep till some aet is clone by 
the grantee; in which case it is not delivered as a deed, but as an 
escrow, that, is, a scrowl or writing which is not to take effect or to 
operate as a deed till the act required to bo done by the grantee is 
actually performed.” Here there was no condition to be [)erformed 
in order *to make this a perfect deed. It was executed by all 
the parties, and was intended to be an operative deed; and it 
was not the less so because the duplicate was not handed over. It 
was a perfect deed upon the face of it; and the arrangement spoken 
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Df by Mr. Witball was a mere collateral and ancillary agreement, 
which could not of)crate to defeat the assignment or to prevent the 
estate passing. This deed was not an escrow within the above defi¬ 
nitions. 

Walkin Williams, in support of the rule.—The defendant appears 
to have signed one part of the deed. Ther.e was no evidence that he 
ever delivered it. It was the part of the deed which was to be kept 
by him. The e.Kecutors signed, but they never handed it over. The 
rule upon the subject of the delivery of a deed as an escrow, is well 
laid down in Gudgen v. Bas.set, 6 Ellis & B. 986 (E. C. L. R. vol. 88). 
There, G. having let premises to P. for a term of years, P. paying 100?. 
for the fixtures, a lease by deed was prepared and engrossed on parch¬ 
ment. B. paid down only 50?. It was agreed between G. and P. that 
P. should be let into possession as tenant from year to year on the 
terms of the intended lea.se until he paid the balance of the 100?. At 
the same time G. signed, sealed, and delivered the deed, which how¬ 
ever he retained in his own possession. No third person was present. 
No words qualifying the delivery, or expre.ssly stating that it was as 
an escrow till the payment of the balance, appeared to have been used. 
G. brought use and occupation against the assignee of P.’s interest; 
and, on these facts appearing at the trial, an objection was taken that 
the action ought to have been on the covenants in the deed. It was 
held that the circumstances warranted an inference in fact that it was 


agreed by both G. and P., at the time of the execution of the instru¬ 
ment, that it should not operate as a lease until the payment; and 
*that, if there was such an agreement by both, though no express r* 
words of delivery as an escrow were used, it would not oj)erate ^ 
as a deed till then, and consequently P. was tenant from year to year 
under the terms of the instrument, and not tenant under a deed ; and 
that use and occupation would lie against him or the assignee of his 
intcrest.(rt) [Willes, J.—That is nothing more than is said in 
Cornyns’s Dige.st, Fait (A. 4.); “If a man throws a writing on a t.able 
and says nothing, and the party takes it, this docs not atnount to a 
delivery, unle.ss it be found to be put there with intent to be delivered 
to the party.”] In Bowker v. Burdekin, 11 M. & W. 128, it is laid 
down by the Court of Exchequer that it is not necessary th.at the 
delivery of a deed as an e.scrow should be by express words; if. from 
the circumstances attending the execution, it can be inferred that it 
was delivered not to take efi'ect as a deed until a certain condition 


were performed, it will operate as a delivery as an escrow only. 
[Wir.iJAMS, J.—Miller.ship v. Brookes, 5 llurlst. & N. 797, as far as it 
goes, is in your favour. It was there hold that an indenture sealed 
and delivered to an attorney who is acting for all the parties to it, 
with directions tliat it is not to take effect till something else is done, 
operates merely as an escrow. I can very well understand that this 
deed should not be intended hy the executors to be binding until exe¬ 
cuted by the defendant.] The arrangement was, that each party was 
to prepare and execute one part, and then exchange them. 

Williams, J.—I am of opinion that this rule should bo discharged. 


(«) Lord Campbell there Bays :—“ I should attach no weight whatever to what the grantor 
might think or iuteod when he delivered the instrument, nnloss I thought that it was intended 
ftod agreed h\j both partUs that the delivery should operate only as tho delivery of an escrow.*' 


Digilized by 


Google 



42 


KIDNER c. KEITH, T. V. 1863. 


The question raised, when closely ‘looked at, will be found to 
J be a mere question on the evidence, which, by agreement of the 
parties, we are to decide, instead of a jury. There is no doubt in 
point of law, that, where, by express declaration or from the circum¬ 
stances, it appears that the delivery of a deed was not intended to be 
absolute, but that the deed was not to take effect until some contem¬ 
plated event should have happened, the deed is not a complete and 
perfect deed until that event has happened. The question is, whether 
that principle can be brought to operate here. It seems to me that it 
cannot. If the facts had been, that the defendant had never executed 


the deed, and that the delivery by the grantors, though apparently an 
absolute delivery, might be looked upon as a delivery dependent upon 
the subsequent e.xecution of the deed by the defendant, the case might 
have deserved consideration. It might then have, been contended that 
the deed was never intended to take effect until the defendant had 


executed it. But here it appears that the deed was executed by the 
defendant; and the only question is, whether the execution and de¬ 
livery by the grantors was conditional on there being a duplicate of 
the deed. That there was an arrangement that the deed should be 
executed in duplicate, there can be no doubt. But the question is, 
whether it was to be a condition. There seems to me to be no reason 


why we should infer that the delivery by the grantors was 1o be 
dependent on a condition that a duplicate should be executed by the 
defendant. The circumstance of the deed being executed in duplicate 
in no way aflects the position of the parties. The execution of the 
single deed fully carries into effect the intention of the parties and 
passes the interest. The execution of a duplicate merely facilitates 
the evidence. It seems to me that we should be doing what the par¬ 
ties never intended, if we were to hold that the execution of a dupli- 


*44] 


cate was a condition ‘which was to suspend the operation of the 
deed until it was performed. The non-delivery of a duplicate 


would bo merely a breach of an agreement, and not a non-performance 
of a condition. 


WiLLES, J.—I am of the same opinion. The only question is 
whether the arrangement spoken of by Mr. Withall on his cross- 
examination showed that the deed was delivered upon a condition 
which was not performed. The statement is that there was an arrange¬ 
ment between the parties that the deed was to be executed in dupli¬ 
cate and exchanged. But, for the reasons given by my Brother Wil¬ 
liams, I think it is clear that the execution of the duplicate by the one 
party was not made a condition to the operativeness of the deed. No 
benefit could result to the executors from that. The object of the 
deed was to rid them of trouble, to undo what had been done by the 
deed of 1854. There can be no doubt that they were well advised in 
executing it. Their interest and their intention were to have done 
with the lease. The assignment to the mother was a breach of trust. 
She was not a purchaser for value, and could not have set up an^ 
right against the settlement of 1831. Her executors could derive no 
benefit from the a.ssignment, and could only expect to be proceeded 
against in Chancery if they made any claim. Further, it aj^pears 
that the defendant never was requested to execute the duplicate the 
execution of which is contended to be a condition. Further, it ap- 
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pears that the e.xecutors never received any rent after the execution 
of the deed of 1858. And further, it appears that the objection is not 
now raised by them, but by the tenant. It appears to me that the 
deed was delivered subject to no condition, that it vested the reversion 
in the defendant, and consequently that he was entitled to distrain 

Rule discharged. 


•LARA V. HILL. June 23. [*45 

A., a clerical agent, wa9 employed to s^ll an adrowson for B. upon the terms contained in a 
eireulnr in which it was stipulated that the commission should become payable upon the adjust¬ 
ment of terms between the contracting parties in erery instance in which any information had 
been derived at, or any particulars bad been given by, or any communication whatsoever bad 
been made frttin A.’s office, however and by whomsoever the negotiation mfght have been con¬ 
ducted, and notwithstanding the business might have been subsequently taken off the books, or 
the negotiation might have been concluded in consequence of communications previously made 
from other agencies, or on information otherwise derived, or the principals might have made 
themselves liable to pay commission to other agents; and that no arcommodation that mujhl he 
afforded a» to time of payment or adoanee should retard the payment of commietion, 

A contract of sale having been arranged through A/s agency, and duly executed, and a 
deposit paid on the 14th of October, 1S62, the residue of the purchase-money being payable on 
the 31st of December,—Held, that A. was entitled to bis commission at all events on the 3lst of 
Dccembor, although the full purchase-money bad not, for somo unexplained reason, then been 
paid. 


This was an action brought to recover 125Z. for commission on the 
sale of an advowson. The defendant pleaded never indebted. 

The cause came on to he tried before Cockburn, C. J., at the last 
Spring Assizes for the county of Kent, when a verdict was entered 
for the plaintiff for the amount claimed, subject to the opinion of the 
court upon the following case;— 

1. The plaintiff is an agent for the sale of advowsons, &c., and the 
defendant is an attorney. 

. 2. In the ordinary course of the plaintiff’s business, the commission 
becomes payable upon the signing of the contract or agreement for 
the purchase. 

3. In July, 1861, the plaintiff was employed by the defendant to 
sell the advowson of the living of St. Keverne, of which the defendant 
was the patron. 

4. Such employment was upon the terms contained in a printed 
circular of the plaintiff, the two material clauses of which are as 
follows,—“Disputes often arise as to the right to commission whep 
principals employ other agencies; therefore, to avoid all question 
upon this, it is distinctly understood that the commission becomes 
payable upon the adjustment of terms between the contracting parties 
in every instance in which any information has been derived at, or 
any particulars, whether in writing or otherwise, have been given by 
or any communication whatsoever has *been made from, this r, jg 
office, however and by whomsoever the negotiation may have ^ 
been conducted, and notwithstanding the busine.ss may have been 
subsequently taken off the books, or the negotiation may have been 
concluded in consequence of communications previou.sly made from 
other agencies, or on information otherwise derived, or the principals 


may have made themselves liable to pay commission to other agents. 
C. B. N. S., VOL. XV.—4 ^ . 
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“No accommodation that may be afforded as to time of payment or 
advance, to retard the payment of commission.” 

5. The plaintiff, having negotiated with maay parties for the sale, 
ultimately, on the 18th of August, 1862, made a binding arrangement 
with a Dr. Pinnock for the purchase by him of the advowson, upon 
the terms contained in the instructions for sale given by the defendant, 
and with his approbation. 

6 . A draft agreement or contract for the sale and purchase of the 
advowson was prepared by the plaintiff and sent to the defendant. 

7. On the 2d of October, 1862, an agreement between the defendant 
and Dr. Pinnock for the sale and purchase of the advowson was duly 
signed, by which the sum of 3.j0^. was made payable on the 14th of 
October, 18()2, by way of deposit, and the residue of tlie purchase- 
money (4150/.) on the 31st of December, 1862. This agreement was 
prepared by the attorneys of the parties thereto, and wnhout the 
knowledge of the plaintiff; and its. terms were substantially the 
same as those previously agreed upon between the plaintiff and Dr. 
Pinnock. 

8 . The 350/. was duly paid: the residue remains unpaid to the 
pres(mt time: but there is no reason to suppose that the purchase will 
not be ultimately completed. 

9. The writ in this action was issued on the 3d of Februarv, 1863. 

*10. It is agreed between the parties that the pleadings in this 
action on botli sides shall form part of this special case, and that 
the court may draw any inferences from the facts. 

11. The plaintiff contends, that, when an agreement w\as entered 
into with a person the vendor was content to accept as purchaser, the 
right to commission accrued; and that he, as the agent introducing 
the accepted purchaser, was then entitled to receive his commission; and 
that he was not bound to wait until the purchase-money was paid, and 
the whole transaction completed. 

12. The defendant contends that the right to such commission did 
not accrue, and the plaintiff as agent was not entitled to receive his 
commission until the purchase-money was paid, and the whole trans¬ 
action completed. 

The question for the opinion of the court was, whether the commis¬ 
sion became payable before action. 

If the court should be of opinion that it did, then the verdict 
entered for the plaintiff was to stand, but to be reduced to 125/.' If 
the court should be of a contrary opinion, then a verdict was to be 
entered for the'defendant, unless the court should also be of opinion, 
that, although'the plaintiff could not claim commission, ho was under 
the circumstances entitled to recover something, in which case the 
verdict was fo stand, but to be reduced to such an amount as should 
be ascertained in such way as the court might direct. 

*481 for the plaintiff.(a)—The case shows that the *plaintiff 

found a purchaser for the advow'son, and that the contract was duly 

(«) Tlio points mariicd for argument on the part of the plaintiff were as follows :— 

**1. That the contract entered into between the plaintiff and the defendant was. that the 
tomnaissioD should bo payable upon the adjustment of terms between vendor and purchaser: 

**2. That, the case finding that such was the contract, and that the terms bad been adjusted 
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signed and a deposit paid: and there was no reason to doubt that the 
remainder of the purchase-money would be fortlicoming. The plain¬ 
tiff has therefore done all that was necessary to entitle him to his 
commission according to the terms of his employment. The special 
clause in tlie plaintiff’.s circular amounts to a statement of what is the 
general understanding in these ca.ses. There having been an absolute 
adjustment of the terms of the contract, the vendor cannot deprive the 
agent of his commission by choosing to give time for payment of the 
balance of the purchase-money. [Byles, J.—If the terms of the 
bargain had been that the commission should be payable upon the 
completion of the contract, it might possibly have been contended that 
that event had not happened until the payment of the purchase-money.] 
Even that would be no answer to the plaintiff’s claim, if the payment 
of the ])urchase-money was delayed by the act of the defendant him¬ 
self. Th6 intention of the parties evidently was, that the commission 
should become p.ayable as soon as the terms were finally adjusted 
between the vendor and the vendee. And this is no hardship on the 
defendant. He has accepted the purchaser, and has received the 
deposit, *and got a binding bargain; and, for anything that 
appears to the contrary, he may receive the balance of the pur¬ 
chase-money to-morrow. 

M. Jones (with whom was Lush, Q. C.), for the defendant.(n)—The 
special clause in the plaintiff’s circular only applies where the princi¬ 
pal, after employing the plaintiff, has gone to another agent and ob¬ 
tained a more advantageous bargain : if it were otherwise, there would 
have been no necessity for the stipulation that “ no accommodation that 
may be afforded as to time of payment or advance shall retard the 
payment of commission.” And, if the special clause did apply, no 
time being fi.xed for the payment of the coinmi.ssion, it is not due 
until the whole of the purchase-money is paid. [WILLIAMS, J.—The 
commission is to be paid notwithstanding time given to the purchaser 
for completing the purchase by paying the money. This action was 
not commenced until after the purchase-money had become due.] 

Joyce, in reply, was stopped by the court. 

AVilliams, j.—I am of opinion that the plaintiff is entitled to judg¬ 
ment. I feel some difficulty in saying that the effect of the contract 



between these parties is, that the commission is in all cases payable 
upon the ^adjustment of the terms between the vendor and the p-Q 
purchaser. But it is unnecessary to decide that, because here '■ 
the action was not brought until the time was passed at which the 


purchase-money had become payable. Mr. Jones says that this con¬ 
struction is inconsistent with the clause in the printed circular,—“No 


between vendor and purchaser, time given to tho purchaser by the vendor for the completion 
cannot postpone the plaintiff’* right to his commission : 

3. That the special terms of the printed circular, so far os they affect the present case, arc 
in accordance with the practice found as tbo usage in tho plaintifi’’a profession, that tho com¬ 
mission becomes payable upon tbo signing of the contract,—in other words, upon tho adjust¬ 
ment of the terms.” 

(a) The points marked for argument on the part of the defendant were as follows 
**That there was no agreement by the defendant to pay the plaintiff commission, unless there 
was a sale cowphted, and the sale has not been completed: and that tho contract was entire, 
and, until there was a sale complctedy tho plaintiff had not done all that wa.s required to be per¬ 
formed on bis part, and no right of payment of any amount arose until the whole commission 
was earned on completion of the purchase.*’ 
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accommodation that may be afforded as to time of payment or advance 
to retard the payment of commission.” But I apprehend the meaning 
of that is simply this, that, if the vendor, who has by the terms of the 
contract a right to insist on payment of the purchase-money by a 
given day, chooses to enlarge or extend the day of payment, such 
extension of the day of payment shall not retard the agent’s right to 
his commission. I think the plaintiff was clearly entitled to payment 
at the time he commenced his action. 

WiLLES, J.—I am of the same opinion. The purchase-money was 
by the terms of the contract due two months before the commence¬ 
ment of tliis action; and no satisfactory account is given why it has 
not been paid; nothing is stated to warrant the notion that there was 
any unwillingness or inability on the part of the purchaser to pay it. 
The only fair conclusion of fact, therefore, which we can arrive at, is, 
that the defendant has chosen to accommodate Dr. Pinnock by not call¬ 
ing upon him to complete the purchase at the time he w.as entitled to 
do so. Besides, he will receive interest on the money in the mean¬ 
time, and so be placed virtually in the same position as if the pur¬ 
chase had been completed on the 31st of December. I am clearly of 
opinion that the clause as to accommodation applies: it obviously points 
to a voluntary act on the part of the vendor. The plaintiff was en¬ 
titled to his commi.ssion at the latest on the 31st of December. 

Btles, J.—I also am of opinion that the plaintiff is *entitled 
° J to recover in this case. There are four epochs at which the 
commission may be payable,—first, at the time of the adjustment of 
the terms of the sale, or,—secondly, at the time stipulated by the con¬ 
tract, or,—thirdly, at the time stipulated for the completion of the 
purchase, or,—fourthly, at the time of the actual payment of the pur- 
ohase-money. I was at first disposed to agree with Mr. Joyce that 
the special clau.se in the plaintiff’s circular amounted to an implied 
agreement that what is there stated is the understanding in all cases. 
That, however, upon consideration, I conceive to be doubtful. Then 
we come to the time mentioned in the contract. It seems to me that 
the words “ no accommodation that may be afforded as to time of pay¬ 
ment or advance to retard the payment of commission,” show that the 
commission becomes due when the money stipulated as the purchase- 
money becomes payable; and that is general and applicable to all 
cases. If the vendor for any reason thinks fit to postpone the day for 
the completion of the contract by payment of the purchase-money, 
the commission becomes due, not at the time of actual payment, but 
at the time when by the contract it ought to have been paid. For 
these reasons, I agree with the rest of the court in thinking that this 
action was rightly brought, the time for the payment of the purchase- 
money for the advowson in question having elapsed before its com¬ 
mencement. Judgment for the plaintiff. 
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‘ELLIS V. THE MAYOR, ALDERMEN, AND BURGESSES 
OF THE BOROUGH OF BRIDGNORTH. July 6. ■- 

From time iniinemorlnl, until lately, a weekly market bad been bold in tbo High Street of 
Bridgnorth. The market belonged to the corporation of Bridgnorth, who were altm lords of 
the manor in which the borough is situate. The plaintiff was the owner of a bouse in the High 
Street; and he and the previous owners and occupiers of that bouse, os well as several other 
occupiers of houses in High Street, bad from time immemorial erected, on market-days, stalls 
opposite their respective bou.ses, and had exposed thereon goods for sale in the market, or let 
the stalls for hire to others who had done so: and no payment bad ever been made to or claimed 
by the corporation for stallage or for toils of things sold at such stalls, though they took tolls 
of similar produce exposed elsewhere in the market. The corporation removed the market to 
another place within the borough, at a small distance from the High Street, and so necessarily 
injuriously affected the interests of those who had rights in tbo old market:— 

Held, that the plaintiff was entitled to maintain an action for the unlawful disturbance by 
the corporation of his enjoyment of ibis right.—which was probably conferred in consideration 
that the holding of the market must necessarily diminish on market-days the trade and custom 
of the shops kept in such bouses, and tbo s^iopkcepers were therefore privileged to advance, as 
it were, their sltops into the market itself by having stalls in the street commensurate with the 
fronts of their hou.^es, and consequently that the enjoyment of the stalls by tho owners and 
occupiers of the bouses, and those licensed by them, was sufficiently connected with tbo enjoy- 
meat of tho houses to satisfy the rule acted upon in Ackroyd v. Smith, 10 C. B, 164, and Bailey 
V. Stephens, 12 C. B. X. S. 91, that no right can bo annexed to a bouse or land which is uncon¬ 
nected with tho enjoyment or occupation thereof. 

Held also, that tbo removal of the market was not justifiablo under the Public Health Act, 
185S (11 A 12 Viet. c. 68), or tbo Local (lovernmont Act, 1S58 (21 A 22 Viet c. 98), inasmuch 
as the power to provide market-places conferred upon the local board by tho 50th section of 
the la.st-mcntioned act, is expressly qualified by the proviso that oo market shall be established 
80 as to interfere with any rights enjoyed by any person, without bis consent. 

This was an action brought by tbo plaintiff against the defendants 
for di.«tnrbing him in the enjoyment of his alleged right of placing a 
stall for the sale of goods by himself or his licensees, on rnarket-days, 
in front of his shop in a market held in the High Street, Bridgnorth. 

The first count of the declaration stated, that, before And at and 
during the time.s of the committing by the defendants of the griev¬ 
ances thereinafter in that count mentioned, a market for the buying and 
selling of divers goods and merchandises was lawfully held in High 
Street, Bridgnorth, to wit, weekly, on Saturdays, and during all the 
said times the plaintiff was possessed of a house in High Street afore¬ 
said, and entitled to a certain liberty, easement, or privilege, to wit, 
that of placing a stall or standing in High Street aforesaid, on the 
d.'iys wlien the said market was lield as aforesaid, for the sale thereat 
by the plaintiff or others by bis permi.ssion, for reward to the plaintiff, 
of sueli goods *as aforesaid belonging to him or them respect¬ 
ively in the said market to persons frequenting the said market, 
as to the said house appertaining and belonging; wliieh said stall or 
standing was at and during the said times used for the purpose afore- 
.said by a certain person by the plaintiff’s permi.s.sion, for reward pay¬ 
able, by him to the plaintiff: Yet the defendants on .several occasions 
whilst the said market was held and the plaintiff posses.sed and en¬ 
titled as afore.said, .wrongfully disturlicd the plaintiff' in the enjoyment 
of his said liberty, privilege, or easement, and wrongfully establi.shed 
and held, on the days on which the .said market in Iligli Street was 
held, a market for the buying and selling of such goods and merclian- 
dise, near to tlie place whore the said market was held as aforesaid, 
and wrongfully kept and continued the said market so held thenceforth 
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up to the commeacement of this suit; whereby the plaintiff’s said 
liberty, privilege, or easement was rendered less valuable. 

There was a second count similar to the first,—the breach being 
that the defendants on several occasions, whilst the said market was 
held and the plaintiff entitled and po.ssessed as aforesaid, unlawfully 
disturbed the plaintiff in the enjoyment of his said liberty, privilege, 
or easement, and on the said occasions wrongfully obstructed the 
holding of the said market, and wrongfully continued such ob.struc- 
tion as aforesaid; whereby the plaintiff’s said liberty, privilege, or 
easement was rendered less valuable. 


The third count stated, that, before and at and during the times of 
the committing by the defendants of the grievances in that count 
mentioned, a market for the buying and selling of divers goods and 
merchandise was lawfully held in High Street, Bridgnorth, to wit, 
weekly, on Saturdays; and during all the said times the plaintiff was 
lawfully possessed of a house in *IIigh Street, Bridgnorth, and 
^ certain land in High Street aforesaid near the said house was in 
the possession of the plaintiff’s tenant, the reversion thereof belong¬ 
ing to the plaintifl', on which land the plaintiff’s said tenant then 
lawfully kept, on the days on which the said market was held as 
aforesaid, a stall or standing for the sale by the plaintiff’s said tenant 
of such goods as aforesaid in the said market to persons frequenting 
the same, and then lawfully sold thereat such goods as aforesaid to 
such persons: Yet, &c., breach as in the first count. 

The defendants pleaded,—first, not guilty,—.secondly, that the said 
alleged market was not at any of the said times when, &o., lawfully 
held in High Street, Bridgnorth, aforesaid,—thirdly, to the first and 
second counts, that the plaintiff was not at the times therein mentioned, 
or either of them, entitled to the said supposed liberty, casement, or 
privilege in those counts respectively mentioned, nor was the said 
stall then used for the purpose therein mentioned,—fourthly, to the 
third count, that, at the times therein mentioned, the said land in 
High Street was not in the possession of the plaintiff’s tenant, nor did 
the reversion thereof belong to the plaintiff, as alleged,—fifthly, to 
the third count, that, at the said times when, &c., the plaintiff’s tenant 
on the said land did not lawfully keep, on the days on which the said 
market was held, the said stall or standing for the purpose therein 
mentioned. Issue thereon. 


The cause came on for trial at the Shropshire Spring Assizes, 1862, 
when a verdict was by consent entered for the plaintiff for the dam¬ 
ages in the declaration (pi. 5s), subject to a special case, the court to 
bo at liberty to draw inferences of fact, and to direct any amendments 
in the pleadings or otherwise which might be thought necessary for 
the justice of the case. The case stated was as follows:— 

I *1. The town of Bridgnorth, in the county of Salop, was and • 
' -1 is an ancient borough and market town. Prior to the p.assing 
of the Munincipal Corporation Reform Act, 5 & 6 W. 4, c. 76, the 
corporation of Bridgnorth was a corporation by prescription, under 
the style of “ The Bailiffs and Burgesses of the borough of Bridgnorth 
their privileges being secured to them by charters of King Henry the 
Second, King John, King Henry the Third, and King James the 
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First. The borough is included in the 2d section of Schedule A. 
annexed to the said Municipal Corporation Act. 

2. The corporation are the lords of the manor of Bridgnorth (which 
includes the borough), and, subject to any rights which the facta 
hereinafter stated may show to be in the plaintiff, are the lords and 
owners of the market and of the soil of the streets in the said town, 
including the principal street, called High Street. 

3. From time immemorial, until the year 1838, an open market 
for the sale of horses, cattle, sheep, pigs, corn, and all kinds of provi¬ 
sions and merchandise, has been held weekly, on Saturdays, in the 
High Street; and, for the greater accommodation of the persons fre¬ 
quenting this market, the corporation in the year 1850 erected a 
market-hall in the middle of the High Street. There is no evidence 
to sliow that any arrangement or payment was made for or by reason 
of its erection with or to the owners or occupiers of the houses in 
front of which the market-hall extends. Such portions of the goods 
brought to the market as could be provided with accommodation 
under the market-hall have ever since continued to be exposed there; 
but the rest, with the horses, cattle, sheep, pigs, and corn, were 
exhibited for sale in the open High Street. From the time of the 
erection of the market-hall, the corporation have exercised the entire 
and sole •control over it and the standings in it, and have re- p,,-g 
ceived payments in respect of such standings on two of the days *• 

on which fairs are held in the borough (there being eight fair days 
during the year); but they have not received any payment in respect 
of the said hall or standings on market-days. 

4. The market continued to be thus held until the year. 1838, when 
the corporation of the borough, under by-laws made in that behalf, 
removed the pig-market and also the cattle-market to another part of 
the town. The other commodities brought to the market continued 
to be exposed for sale in High Street. 

5. The corporation appointed clerks of the market, and formerly 
took tolls in kind of corn, grain, fruit, nuts, and other like produce 
brought into the market; and, at various times from a very early 
period, let out such tolls for considerable sums: but the taking of such 
tolls was suspended in the year 1817 by order of the corporation, and 
they have never since been collected. No tolls were ever taken of 
goods sold at the stalls hereinafter mentioned, nor was any rent or 
sum of money ever received by the corporation in respect of such 
stalls, except for two stalls standing on a piece of land.belonging to 
the corporation, near the town-hall. 

6. The plaintiff is the owner and occupier of a house in High Street, 
standing on the west side thereof; and he and the previous owners 
and occupiers of his house, as well as several other occupiers of houses 
in High Street, have from time immemorial erected on market-days 
wooden movable stalls or standings, with tarpaulin coverings; and 
these have been set up or erected opposite to their respective houses 
in the said street; and they have either used such stalls or standings 
for the display and sale of their own merchandise, or let them to other 
persons attending the said market, who have paid for the right of 
standing and the use of *such stalls, to the occupiers of the houses 
opposite to which the same have been placed, certain suras 
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agreed upon between them and such other persons and the occupiers 
and which in the plaintiff’s case have amounted to 13/. a year. Such 
user has been as of right and without interruption, except so far as 
the facts stated in this case may show to the contrary. The plaintiff 
has never himself used such stalls or standings for the display and 
sale of his own good.s, but has always let them to others. 

7. Amongst the plaintiff’s title-deeds are three several conveyances 
of the property, dated respectively in the years 1735, 1782, and 1821, 
in which the words “stalls _ and standings in the street” are used 
■among the general words at the end of the parcels; but no number 
is specified in any of them. Similar words occur in old conveyances 
and leases of houses in various parts of tlie town of Bridgnorth; but 
there is no evidence of any user under or according to such convey¬ 
ances or leases. 


8. The stalls or standings occupy part-of the highway on market- 
day.s, and to that extent obstruct the free passage of tlie public. The 
highway on the east side of the said market-hall is left open and un- 
obstructed for the use of the public. 

9. The corporation have from time to time regulated the standings 
in the market on the east side of the market-hall, for the prevention 
of encroachments on the carriage thoroughfare, which is and always 
has been used only on that side of the street on market-days; and, 
when disputes have arisen between the people attending the market, 
either in respect of the standings in any part of the High Street or of 
any other matter, the policemen of the borough have by order of the 
mayor interfered to settle such disputes: but they have not interfered 


with the plaintiff’s *.standings; nor have the corporation or 
any one acting under their authority interfered with the right of 
stallage as between the occupiers or owners of tlie houses in High 


Street who had stalls or standings to let and those to whom they were 


let. 


10. In the year 1854, a joint-stock company for the purpo.se of 
erecting new market-buildings in the .said town of Bridgnorth w'as 
formed under the provisions of the 7 & 8 Viet. c. 110, and was after¬ 
wards registered under the provisions of the Limited Liability Act, 
1855 (18 & 19 Viet. c. 133), by the name of “The Bridgnorth Public 
Buildings and Markets Company, Limited.” The company erected 
certain buildings on a site out of High Street, but within twenty 
yards of that part of it where frequenters of the market had exposed 
their wares for sale, and at a distance of 110 yards from the old mar- 
ket hall, and of 150 yards from the plaintiff'’s house. On this site, in 
the course of the years 1855 and 1856, they erected large buildings, 
with conveniences for holding the market therein, and for other pur¬ 
poses. [A plan was annexed to and was to form part of the case, 
showing the situation of the High Street, the position and extent of 
the stalls or standings therein, the market-hall, buildings, and houses 
referred to in the ca.se, the boundaries of the parishes, and also the 
size of the said buildings.] 

11. The said company has not obtained from the Crown any .char¬ 
ter or grant empowering it to establish a new market in the said 
borough of Bridgnorth; nor has it obtained any act of parliament or 
other authority to enable it to remove or in any way interfere with 
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the said market so from time immemorial existing in High Street 
aforesaid. 

12. The new market was fir.st opened by the company in Decem¬ 
ber, 1856, and a large number of persons went into it; but, as a con¬ 
siderable portion still ^continued to use the old market, the re- r*-Q 
mainder returned gradually; and the new market was closed. ^ 

13. The Public Ilealtb Act, 1848 (11 & 12 Viet. c. 63), was, by 
order in council in 1853, applied to the borough of Bridgnorth ; and 
the Local Government Act, 1858 (21 & 22 Viet. c. 98), took cOeot in 
the said corporate district from the l.st of September, 1858, and such 
act has since been in full force and operation within such corporate 
district. 

14. By the last-mentioned statute (s. 24) it is enacted that the duty 
of carrying into e.xecution the said act shall be vested in a local 
board, and that such local board in corporate boroughs shall be the 
mayor, aldermen, and burgesses acting by the council; and the 50th 
section of the act' enacts that the local board in corporate districts 
shall, with the consent of two-thirds of the local board, have power 
to do the following thing.s, or any of them, within the district:— 

1. To provide a market-place and construct a market-house and 
other conveniences for the purpose of holding markets: to provide 
houses and f)laces for weighing carts: to make convenient approaches 
to such markets: to provide all such matters and things as may be 
necessary for the convenient use of such market: to pui-chase or take 
on lease land and public or private rights in markets and fairs for any 
of the foregoing purposes: to take stallages, rents, and tolls in respect 
of the u.se by any person of such market-house. But no market or 
slaughter-house shall be established in pursuance of this .section, so 
as to interfere with any rights, powers, or privileges enjoyed within 
the district by any person, chartered, joint-stock, or incorporated 
company, without his or their consent. 

2. For the purpose of enabling the local board to establish markets 
in manner aforesaid, or to regulate ^markets already established 

in any corporate borough before the constitution of a local 
board therein, there shall be incorporated with this act the provisions 
of the Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), in so 
far as the .same relates to markets, with respect to the holding of the 
market or fair and the protection thereof, and with respect to the 
weighing goods and carts, and with respect to the stallages, rents, 
and tolls, and with respect to by-laws,—subject to this proviso, that 
all tolls leviable by the local board in pursuance of this section shall 
be approved of by one of Her Majesty’s principal secretaries of state. 

15. Shortly after the passing of this act, the members of the local 
board opened negotiations with the company for a lease of their mar¬ 
ket-buildings: and on the 14th of December, 1860, a lease was o.\e- 
cuted between “ 4’he Bridgnorth Public Buildings and Market Com- 
panv. Limited” of the one part, and ‘‘The Bridgnorth Local Board 
of Health” of the other part, whereby the con>i)any let to the said 
local board all such parts of the said buildings and markets as had 
been appropriated for a general market, a butchers’ market, and china, 
glass, and crockery stands, and all the stalls and fittings in the said mar¬ 
kets, and also the use for the purpose of a corn-exchange (but for no 
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other purpose) on every Saturday during the continuance of the said 
demise, of such part of the said buildings as had been appropriated for 
an assembly-room, To hold the same (subject to an indenture of mort¬ 
gage dated the 17th of December, 1857, made between the company 
and one Cooper) unto the said local board from the 14th of December, 
1860, for the term of twenty-one years, at a pepper-corn rent: and it was 
thereby agreed and declared that the said buildings and premises (ex¬ 
cept the assembly-room) should be used as a market, and that the use 
of the *assembly-room for a corn-exchange should be altogether 
-* discretionary with the said local board, that, until used as a corn- 
exchange, the said company might use the said room as they might see 
fit; and that the company should make certain fittings and alterations for 
the purpose of a market at their own expense, and according to the plan 
of the surveyor of the local board, to be approved of by two justices of 
the peace of the said borough: And it was thereby further agreed and 
declared that the weighing-machine already in the said High Street 
should be used for the weighing of carts and carriages, and the said 
board of directors should find and procure all additional implements 
whatsoever (except a cart-weighing apparatus) which might be required 
for the management of the markets, and should keep such additional 
implements and the demised premises in sufficient repair, and defray 
all expenses attending the management thereof; and, if the said 
directors should fail so to do, it should be lawful for the said local 
board to find and provide such implements and to keep the same and 
the said demised premises in such sufficient repair, and with or out 
of the stallages, rents, and tolls to be levied and received by them in 
respect of the said premises, to pay all the expenses of such imple¬ 
ments and repairs and all necessary expenses attending the manage¬ 
ment of the said premises: And the local board in and by the said 
lease covenanted with the company that they would, so far as they 
lawfully could, before fixing the amount of stallage rents and tolls 
leviable by the said local board, consult and advise with the said com- 
painq and, so far as the law permitted, would allow the said company 
or directors thereof to join with them in settling the rates and amounts 
thereof respectively, and would cause the same to be approved of by 
one of Her Majesty’s principal secretaries of state, and that the 
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*said local board would, so far as they legally could, use their 


best endeavours to prevent any person or persons other than a 
licen.sed hawker selling or exposing for sale any articles in respect of 
which tolls were authorized to be taken in any of the said markets, 
in any place other than in the said markets, or in his or their own 
dwelling-place or shop: But it was provided and declared that they 
should not be obliged to take or institute any proceedings against 
any person or persons whomsoever, unless specially requested by 
the board of directors of the company to do so: And the company 
thereby covenanted with the local board that they would save 
harndc.ss and keep indemnified the local board from and against 
all actions, suits, proceedings, claims, demands, costs, charges, los.ses, 
daniage.s, and expenses which might be commenced or pposccuted 
against them, or which they might sustain, be at, or be {)Ut unto by 
reason or on account of the local board holding markets in the said 
buildings and premises as aforesaid, or preventing or endeavouring to 
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prevent (at the special request of the board of directors as thereinbe¬ 
fore mentioned) any person or persons selling or exposing for sale 
articles out of the aforesaid markets, or by reason or on account of 
any compensation or damages or which might be payable in respect 
of the matters connected with the said markets or the holding 
thereof, or any claim for such compensation, or by reason or on 
account of any act, matter, or thing whatsoever which they the 
local board should do under or by virtue of the said lease or the 
powers of the Local Government Act, 1858, or for the purpose of 
carrying into eClect any of the powers or provisions of the said lease 
or the said act, or any matter or thing connected therewith : And it 
was thereby further agreed and declared, that, in case the said local 
board should at any time after the expiration of seven ?years 
from the date thereof, and during the continuance of the said ‘- 
demise, be desirous of purchasing the whole of the said buildings and 
markets for the time being belonging to the said company, they should 
be at liberty to do so at a price to be fixed by arbitration ; and that 
no act or omission by or on the part of the said J. II. Cooper as a 
director of the said company, should prejudice or in any wise affect 
his right or remedies as a mortgagee. The .said lea.se was executed 
by Cooper as a deputy-chairman of the said board of dircctor.s, and 
by J. L. Whatrnorc, mayor of the said borough, as chairman of the 
local board of health, under their respective official seals. 

16. I'he legal estate in the new market-buildings had been, 
previously to the execution of the said lease, vested in the said J. H. 
Cooper, to whom the company had conveyed them by way of mortgage 
to secure a sum of 2500/. and interest; and there is now due to him 
upwards of 2800/. on such security; and the legal estate hits continued 
vested in him from the time of the mortgage. 

17. The local board having possession of the new buildings under 
the lease, the same were inspected by two justices; and on the 12th 
of January, 1861, a certificate was signed by them verifying that .such 
new buildings so Ica.sed as aforesaid were completed and fit for public 
use as a market-place for the said town of Bridgnorth. 

18. The defendants prepared and issued a table of tolls to be taken 
in the new market; and the same was, on the 4th of January, 1861, 
approved by one of Her Majesty’s principal secretaries of stale. 

19. The defendants, pursuant to the acts in that hehalf, had 
previously published in the Bridgnorth Journ.al a notice that the local 
board of health intended to apply after the end of one month to Uer 
*Majesty’s principal secretary of state for the allowance of certain 
by-laws for regulating the use of the market-place, which might *- 

be inspected at all reasonable times without fee or reward, and a copy 
thereof furnished to any person applying for the .same upon the 
terms stated in the said act, and also a copy of the proposed table 
of tolls. 

20. The plaintiff’s attorney had previously, on behalf of certain 
pcrs(ms whom ho did not name, but who, he st.ated, were entitled to 
stalls in the market, given notice to the clerk of the board of his 
intention to oppose any such application, and that he should apply to 
the Court of Chancery for an injunction to restrain the removal of the 
market. Immediately after the publication of the notice in the loctJ 
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f )aper, T. Whitefoot, J. M. Glasse, and C. J. Lewis delivered to the 
ocal board a written notice to the effect that, feeling them.selves 
t(5 be parties aggrieved by, and being desirous of objecting to, 
these by-laws, they intended to oppose their allowance by Her 
Majesty’s principal secretary of state, and to request permission to 
attend before him, by themselves, their counsel, attorney, or agent, and 
that the nature and grounds of their objections to such by-laws were, 
amongst others,—that the said by-laws, and particularly the first of 
them, appointing a new and different situation for the market to bo 
held from the situation in which it had been held from time immemo¬ 
rial, thereby attempting to remove the said market into another street, 
in a different parish,—without having first obtained their consent and 
that of others having prescriptive rights of stallage in the street where 
the market had always been held, as well as the rights, powers, and 
privileges which they had hitherto enjoyed within the district,—were 
repugnant to the laws of England and the provisions of the Local 
Government Act, 1858, and the *Markets and Fairs Clauses Act, 
1847, and that the said local board had exceeded their juris¬ 
diction in making such by-laws, as well for the above-stated reasons 
as for other reasons appearing on the face thereof. 

21. The said T. Whitefoot, J. M. Glasse, and C. J. Lewis did then 
and still do occupy houses on the same side of the High Street as the 
house of,the plaintiff; and all claimed rights in respect of their 
respective houses similar to those claimed by the plaintiff in respect 
of his house; and they afterwards were co-plaintiff's with him in the 
bill in Chancery after mentioned. 

• 22. The board being advised, however, by their counsel, that it was 
unnecessary to lay the b3’^-law3 before the secretary of state, no appli¬ 
cation was made in pursuance of the notice for his sanction of the by¬ 
laws; and the proposed scale of tolls was alone laid before and sanc¬ 
tioned by him on the 4th of January, 1861: and the market was after¬ 
wards, as hereinafter mentioned, opened in the new buildings by the 
defendants, without the sanction of the secretary of state being obtained 
for the by-laws. 

23. On the loth of January, 1861, a bill in Chancery was filed by 
the plaintiff in this action, together with nine other occupiers of houses 
in the said High Street, against the defendants in this action, praying 
that the defendants, acting by their council, and their servants and 
agents, might be restrained by the order and injunction of that court 
from establishing or h.)lding a market in the said new market-build¬ 
ings, and from using the said buildings for the purposes of a market, 
and from taking any tolls in respect of market-stalls therein, and from 
otherwise interfering with the rights, powers, or privileges of the plain- 
tiff’s in that *8uit as occupiers of the houses occupied by them in 
High Street aforesaid. 

24. Oil the 31st of January, 1861, a motion was made before Wood, 
V. C.; but his honour did not grant the injunction, because he con¬ 
sidered there were disputed questions of law and fact which should be 
tried at law: and he ordered the motion to stand over for the plaintiff's 
to bring such action as they might be advised. 

25. On the 8th of February, 1861, the corporation of Bridgnorth, 
by the town-council, adopted the folioss'ing resolution,—“ Whereas, by 
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the records of the town, it appears that the corporation originally, by 
the title of The Mayor, Aldermen, and Burgesses, have exercised their 
privileges as lords of the manor within the town and liberties of 
Bridgnorth, and as owners of the soil of the public streets, frontages, 
and waste grounds and public buildings throughout the borough town 
of Bridgnorth, and by the award of the commissioners for the enclo¬ 
sure of the common of Morfe adjoining the town, dated in the year 
1808, they were recognised as lords of the manor and the said borough, 
and that from time immemorial they have exercised control over the 
market and fairs of the said borough: And whereas buildings have 


been erected at the south end of High Street, about the centre of which 
street the prescriptive markets have from time immemorial been and 
are now held on Saturday, weekly, under the control and regulation 
of the corporation : And whereas such buildings have been erected by 
private individuals, and have been appropriated and adopted for a 
covered market and other public purposes at an estimated cost of 
upwards of 8000Z., and have been leased to the local board of health 
under certain stipulations which will ultimately tend to the general 
advantage of the town and its inhabitants, by rendering *unne- 
cessary the taking up loans on mortgage of the district-rates for ^ 
such purpose; to which covered market the council, acting for the 
corporation, have been invited to remove the present market from the 
streets: Considering, therefore, the present heavy debt on ihe town, 
and the great convenience it would afford to the inhabitants and others 
frequenting the market, and the absence of any risk to the public 
funds of the town,—the council, acting for the corporation, deem it 
expedient that the market already established in High Street, on the 
ground-floor of the town-hall there, should bo removed from High 
Street and the east end of Listley Street: The mayor, aldermen, and 
burgesses, acting by the council. Resolved, that, in the exercise of all 
rights the corporation, as lords of the manor, owners of the soil in the 
public streets, and lords of the market in the borough of Bridgnorth 
by prescription, the presemption markets hitherto held on Saturdays 
at the town-hall and in High Street in Bridgnorth aforesaid, shall on 
Saturday the 23d of February instant be removed from thence to the 
covered market-place at the south end of High Street and east end of 
Listley Street: Also that the said market, when removed, shall be 
henceforth held at the said covered market-place on Saturdays, and so 
continued from time to time: Also that the public notice of the same 
now produced to the council, and read over, is approved on behalf of 
the corporation, and it is agreed shall be published twice in the Bridg¬ 
north journal, viz., on the 9th and 16th of the present month of 
Ifebruary, and circulated largely by hand-bills in the town, and that 
the same be proclaimed by the town-crier on Saturday the 9th and 
16th of February instant: Also that notice be given to the other occu¬ 
piers of stalls on market-days for the sale of merchandise on the 
ground-floor of the town-hall, that the *corporation withdraw p„,gg 
their consent as owners of the same, and from and after the 16th *- 
of February instant the occupation of such ground-floor of the town- 
hall on market-days for the purpose of sale of merchandise therein 
shall cease: Also that notice be given to the other occupiers of stalls 
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on market-days on the site of old buildings in High Street, for which 
they pay acknowledgments to the borough treasurer.” 

26. The local board of health afterwards, on the 8th of February, 
1861, came to the following resolution,—“ That, in pursuance of the 
provisions and powers vested in the local board of health by the Local 
Government Act, 1858, and the clauses of the acts incorporated therein, 
the covered market-place provided for the town by the local board of 
health, situate at the south end of High Street and east end of Listley 
Street be appropriated for holding the markets on Saturdays, subject 
to such regulations as are prescribed by the said Local Government 
Act and acts therein incorporated; nevertheless so as not to interfere 
with any rights or privileges within the said borough, which under 
the 50th section of the Local Government Act, 1858, ought not to be 
interfered with : Also that the local board of health do fully concur in 
and approve of the proposed form of public notice of removal of the 
market and the adoption of the covered market-place provided for that 
purpose, read over at this meeting, and agreed that the same be pub¬ 
lished twice in the borough journal and by hand-bills distributed at 
the discretion of the mayor, and that all other matters and things be 
done which are authorized by the Local Government Act, 1858, for 
the effectual regulation of the said market when removed as afore.said.” 

27. Pursuant to these resolutions, on the 8th of February, 1861, the 
town coupcil and local board issued the following notice;— 

*“ Removal of the market. Borough of Bridgnorth. 

“Notice is hereby given, that the mayor, aldermen, and burgesses 
of the borough of Bridgnorth, acting by the council of the said borough 
in pursuance of all powers vested in them as owners of the markets 
of Bridgnorth, and lords of the manor, and as- local board of health 
under the Local Goyernment Act, 1858, and the acts incorporated 
therewith, and of all other powers (if any) vested in them, have, for the 
purpose of holding the market established in the town and borough 
of Bridgnorth, and heretofore holden under the town-hall and in the 
High Street of the said town, provided a covered market-place situate at 
the south end of High Street and at the east end of Listley Street, in 
the said town and borough, and duly certified by two justices of the 
peace for the said town and borough as complete and fit for the use of 
the persons resorting thereto, and will on Saturday, the 23d instant, 
remove the market so established and holden as aforesaid to such 
covered market-place, and such market will be then opened, held, and 
establi.slied for the public use, and continued on that and every 
succeeding Saturday at such new market-place, but so as not to 
interfere with any rights, powers, or privileges within the said borough, 
which, under the 50th section of the Local Government Act, 1858, 
ought not to be interfered with; and that, after such opening of the 
said covered market-place for such use as aforesaid, every person other 
than a licensed hawker, or any person entitled to any such rights, 
powers, or privileges as aforesaid, who shall sell or expose for sale in 
any place within the said town and borough except in his or her own 
dwelling-house or shop, any article in respect of,which tolls are from 
time to time authorized to be taken iu the said new market-place, will 
be liable for every offence to a penalty not exceeding *40s.: And 
further take notice, that, although it is not at present intended 
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lo prevent those occupiers of houses in the High Street of the said 
town and borough who have of late years been in the habit of erect¬ 
ing on market-days standings oppo.site their respective houses from 
erecting the same for the display and sale of their own merchandise, 
other persons cannot be allowed to display or sell their merchandise 
in such standings. John Smith, Town-clerk and 

clerk to the local board of health.” 

28. After the said notice, the local board opened the new market- 
buildings on the 23d of February, 1861, and have continued to keep 
them open on market-days, and have kept a market-clerk in attend¬ 
ance, and have received through him tolls and rents from persons using 
the market, and have applied the same according to the terms of the 
lease. 

29. The defendants, except as hereinbefore appears, in no way in¬ 
terrupted or interfered with the plaintiff’s stalls or standings in the 
High Street; and the persons to whom he let them continued to erect 
and occupy them without any hindrance or obstruction whatever, on 
market-days, down to the time of the commencement of the present 
action as theretofore they had done: but the effect of opening the new 
market was, to withdraw from the old market many of the public 
who would otherwise have attended it. 

30. Neither the company nor the local board have purchased or 
taken on lease, or offered to purcha.se or take on lease, the ■ supposed 
right of the plaintiff"; nor have they or either of them obtained nor 
has the plaintiff" given his consent to the establishing of the aforesaid 
new market. 


The question for the opinion of the court was, whether the plaintiff" 
had, under the circumstances *above stated, a right to maintain 
this action against the defendants in re.spect of any one or more *- ^ 
and which of the counts in the declaration, subject to amendment as 
aforesaid. 


If in the opinion of the court the jdaintiff" was entitled to succeed in 
the action upon any one <fr more of the counts, judgment was to be 
entered for the plaintiff" upon such count or counts for 51. 5s. damages, 
together with costs, and for the defendants upon the residue of such 
counts, with their costs in respect thereof; but, if in the opinion of 
the court the defendants were entitled to succeed, judgment was to be 
entered for the defendants, with costs. 

Huddleston, Q. 0. (with whom was Oray) for the plaintiff.—The 
corporation were not justified in removing the market and thus 
depriving the plaintiff" of the privilege he was entitled to enjoy; the 
franchise will be forfeited by disuse or by holding it otherwi.se than 
in the accustomed place: Dixon v. Robinson, 3 Mod. 107. The mar¬ 
ket must be held within the precincts named in the grant: Curwen v. 
Salkeld, 3 East 538. In The King v. Starkey, 7 Ad. & E. 95 (E. C. 
L. K. vol. 34), 2 N. & P. 169, B., being entitled to a market in the 
bonough of Keighley, which was held in the public street on B.’s soil, 
removed it to another site in Keighley, which site he had demised, 
without demising the franchise, for a term of years. Is was held by 
the whole Court of King’s Bench that the removal was bad, unless 
the public had the same privilege in the new market as in the old; 
and therefore, it appearing that no toll had ever been taken in the 


Digitized by 


Google 



71 ELLIS t>. MAYOR, *c., OP BRIDGNORTH. T. V. 1863. 


old market, but that the lease, after a covenant by the lessees to allow 
the soil to be used solely for the market, empowered them to impose 
rents at their discretion for the liberty of selling in the market,—the 
*721 *removal was bad, and that the site of the 

old market on the King’s highway might be used on market- 
days as it was before the removal. [Ehle, C. J. — That case decides 
no more than that no nuisance was created by continuing to resort to 
the old market.] The reason assigned is that the removal was illegal. 
If the charter under which this market in High Street w'as originally 
established had been forthcoming, it would have been competent to 
the owners of the market (in the absence of any grant of a special 
franchise to the occupiers of the adjoining houses) to remove it to any 
convenient place within the limits defined by the grant: but, the 
charter not being forthcoming, and there being evidence that the 
market has never within living memory been held elsewhere than in 
the High Street, it will be presumed that the grant is for that place 
only. The place to which the market is removed is not the soil of 
the corporation: the legal estate is in Cooper. And the rights given 
to the public in the new market are more restricted than those which 
they enjoyed in the old one ; for, tolls are imposed there upon persons 
and things which in the old market were toll-free. That the plaintift' 
would have a right of action for obstructing the access of customers 
to his stall, is clear from Ro.se v. Groves, 5 M. & G. 613 (E. C. L. R. 
vol. 44), 6 Scott N. R. 645. [Williams, J.—This is more like the 
case of a man claiming a pew in a church as appurtenant to his house. 
WiLLES, J.—Or like the grantor of a several fishery letting off all 
the water. Erle, C. J., referred to the opinions of the judges on the 
Islington Market Bill, 12 M. & W. 20, (ft) and also to the Local 
Government Act, 21 & 22 Viet. c. 98, s. 50, which empowers the local 
board to provide market-places, and construct market-houses and 
other conveniences for the purpose of holding markets.] But the 
section goes on to provide that “ no market shall be established in 
*731 *P‘irsuance of this section so as’to interfere with any rights, 
powers, or privileges, enjoyed within the district by any person, 
&c., without his or their consent.” Here is a right in the plaintiff 
which the new market does materially interfere with. [Williams, 
J., referred to The King v. Cotterill, 1 Bi & Aid. 67. There King 
Charles the Second, by charter, granted to the corporation of Walsall 
two fairs to be holden annually within the borough and foreign, and 
confirmed to them all markets which they then held, with a reserva¬ 
tion of the rights of the lord of the manor : it appeared that a market 
had been holden immemorially in the High Street of Walsall until a 
very late period, when the corporation, finding it inconvenient, 
removed it out of the High Street to another and more convenient 
place within the borough : the corporation had exercised acts of 
ownership in pulling down an old market-house and erecting a new 
one: the clerk of the markets, however, had been appointed by the 
lord of the manor, but he did not receive any toll from the persons 
frequenting it. The defendant having been indicted for a nuisance in 
erecting stalls in the High Street after the removal of the market, the 
judge, upon the trial, left it to the jury to say whether the corpora¬ 
tion were owners of this market, adding, that, if they w’ere, the right 
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of removal (to a convenient place within the borough) was incident 
to the grant. The jury having found in the affirmative, the court 
refused to grant a new trial.] All claims which are founded on 
custom must be reasonable: Tyson v. Smith, 9 Ad. & E. 406 (E. C. L. 
li. vol. 30), 1 N. &; P. 784: there is nothing unreasonable in that 
which the plaintiff here claims as appurtenant to his hou.se. 

Phipson (with whom,was DowiksweU), contra.—Prima facie it is 
competent to the owner of a market *to remove it to a more con¬ 
venient spot within the limits of the grant or presumed grant. 

This is clear from The King v. Cotterill, 1 B. & Aid. 67. And in De 
llutzen V. Lloyd, 5 Ad. & E. 456 (E. C. L. R. vol. 31), 6 N. &; M. 776, 
in ease by the lord of a manor for disturbance of a market, it was 
held, that, if the lord prove a market immemorially holden in certain 
places within the manor, it is not a necessary legal inference (no grant 
being produced) that the market.was granted to be holden in tho.se 
places only ; but that a jur 3 ’^ may presume, from circumstances, that 
the market was granted to be holden at any convenient place within 
the manor. Assuming, however, that there was no valid removal of 
the market here, what franchise had the plaintiff the infringement of 
which he complains of? lie could only have it by virtue of some 
grant: The Mayor of Northampton v. Ward, 1 Wils. 107 ; Lockwood 
V. Wood, 6 Q. B. 31 (E. C. L. R. vol. 51). [Williams, J.—If the 
owner of a market in the streets of a town covenanted with the owners 
of the houses adjoining th.at they might have stalls there on market- 
days for the sale of their commodities, and then removed the market 
to another place, would not that bo derogating from his grant ? It 
would be something like the case of a man granting estovers, and 
then grubbing up the wood.] A man cannot have a stall in a market 
as appurtenant to his house,—at all events, in the manner claimed 
here. In Jones v. Richard, 6 Ad. & E. 530 (E. C. L. R. vol. 33), 
tenant of B., prescribed to have for himself and his tenants, &c., occu¬ 
piers of the farm of B. the sale and exclusive right of pasture and feeding 
of sheep and lambs on L., as to the said farm of B. belonging and appei'- 
taining: it was held that this did not entitle him to take in the sheep 
and lambs of other persons to pasture on L., for that by the terms of 
the grant some interest in the pasture was reserved to the lord, and 
the above practice was prejudicial to such ^interest. To be p,,- 
good, a grant must be certain as well as reasonable: Comyns’s *- 
iligest, Orant{\i. 14); Bacon’s Abridgment, Grants (H.); Clayton v. 
Corby, 5 Q. B. 415 (E. C. L. R. vol. 48), 2 Gale &; D. 174. No trace 
is to be found in any of the books of an action ever having been 
brought for the invasion of such a right as this; it cannot be claimed 
as incident to land. 

JInddleslon, in reply.—In Rolle’s Abridgment. Ntisans {G), pi. 2, it 
is said : “Si home levie un market ou un faire d’estre tenus me.sme le 
jour que mon faire ou market est tenus, eii un vill que e.^t prochein a 
raon faire ou market, per que mon faire ou market est empaicr, ceo 
est un- nusans al mon market ou fuire, car le grant del Roy de tiel 
laires ou markets est touts foits ove un clause que ceo ne serra al 
nusans d’auter faire ou market,”—citing the Year Books 22 H. 6, fo. 
14 b, 11 II. 4, fo. 47 b, 41 E. 3, fo. 24 b. And see Yard v. Iford. 
2 Wms. Saund. 172, and the authorities cited in the notes thereto. A 
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stall in a market held as tliis market was, may well be claimed as 
appurtenant to a house, as may a pew in a church : Stocks v. Booth, 1 
T. R. 428; Co. Litt. 121 b. In Stephen’s Commentaries, 4th edit. 
664, trealinn; of fairs and markets, it is said, that, “when any of the 
privileges in question can be shown to exist, the party entitled to it 
has-a right of action, not only against those who refuse or evade pay¬ 
ment of toll where it is due, but against tho^e also who disturb his 
franchise by setting up a new fair, market, or ferry so near to his as 
to diminish his custom,”—citing Rolle’s Abridgment, N^tmins (G.), pi. 
2, Corinms’s Digest, Action vpon the. Case for a Nuisance (A.) 8, Blissett 
V. Hart, Willes 503, Do Rutzen v. Lloyd, 5 Ad. & E. 456 (E. C. L. R. 
vol. 31), 6 N. & M. 776, Bridgland v. Shapter, 5 M. & W. 375, Pirn w. 
Ciirell, 6 M. & W. 234. Cur. adr. vuU . 

* Williams, J., delivered the judgment of the court;—We 
' are of opinion that our judgment ought to be for the plaintilV. 
He claims a right of placing a stall for the sale of goods by himself 
or his licensees, on market-da\’S, in front of his shop in a market held 
in the High Street of the borough of Bridgnorth, as appurtenant to 
his house situate in that street; and his complaint is, that he has been 
disturbed in the enjoyment of this right by the defendants holding on 
market-days another market near the market in which the right is so 
claimed by the plaintiff. 

The facts are, that, from time iiiTmemorial till lately, a weekly mar¬ 
ket has been held in the High Street of Bridgnorth. The market 
belongs to the corporation of Bridgnorth, who are also lords of the 
manor in which the borough is situate. The plaintiff is the owner 
and occupier of a house in the High Street; and he and the previous 
owners and occupiers of this house, as well as several other occupiers 
of houses in the High Street, have from time immemorial erected on 
market-days stalls opposite their respective houses, and have exposed 
thereon goods for sale in the market, or let the stalls for hire to other 
persons who have done so; and no payment has ever been made or 
claimed by the corporation for stallage or for tolls of things sold at 
such stalls, though they took tolls of similar produce exposed in the 
market elsewhere. 

The defendants have moved the market to another place within the 
town, at some small distance from the High Street, which would be 
necessarily injurious to the old market if it was continued, and to the 
right claimed by the plaintiff therein. 

But the demand for compcn.sation in respect of this injury is re¬ 
sisted,—first, on the ground that vhe moving of the market is justifi¬ 
able under the Public Health Act, 1848, 11 & 12 Viet. c. 63, and the 
Local *Government Act, 1858, 21 & 22 Viet. c. 'J8,—secondly, 
that there is no legal foundation for any right of plaintiff which 
is interfered with by the removal of the market from the High Street 
to its new site, and no cause of action in respect of such removal. 

It appears to us, that, inasmuch as the power as to providing mar¬ 
ket-places conferred on the local board by s. 50 of the Local Govern¬ 
ment Act, 1858, is expressly qualified by the provision that no mar¬ 
ket shall be established so as to interfere with any rights enjoyed by 
any person without his consent, the two questions raised on the part 
of the defendants may be narrowed to the single one, whether the 
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plaintilT has shown that the removal of the market was an unlawful 
interference with any right then enjoyed by him. 

No authority in any way referring to such a right was cited by. 
counsel on tlie argument of this case; nor has the court been able to 
discover any. It is therefore necessary to consider on principle 
whetluT such a right is maintainable. 

On the part of tlie plaintiff, the argument rests on the long-e.stab- 
lished rule, as mentioned by Lord Hobart in Slade v. Drake, Hob. 
295, that “antiquity of time fortifies all titles, and supposeth the best 
beginning the law can give them.” And it is urged that the imme¬ 
morial enjoyment in the present case may well have had a legal 
origin, on the supposition either that at some former period the then 
owners of the market granted to the respective owners of the houses 
abutting on the High Street and their heirs, as a right annexed to 
their estate in the houses, that tl>e occupiers thereof miglit on market- 
days respectively erect stalls in the Market Street opposite their 
hoinses, for the exposure of goods, free of all toll and stallage; or that 
the original grant of the franchise from the Crown to the corporation 
was expressed to be on the terms or ‘condition that the owners 
of those houses should enjoy that right. 

We think these arguments are well founded, and ought to prevail. 

This right was probably conferred in consideration that tlie holding 
of the market must neces.sarily diminish on market-days the trade 
and custom of the shops kept in such hou.ses, and the shopkeepers 
were therefore privileged to advance, as it were, their shops into the 
market itself, by having stalls in the street commensurate with the 
fronts of their houses. And in this point of view the enjoyment of 
the stalls by them and those licensed by them appears to us sufficiently 
connected with the enjoyment of the houses to satisfy the unquestion¬ 
able rule of law,—winch was acted on by this court in Ackroyd v. 
Smith, 10 C. B. 104 (E. C. L. E. vol. 70), and Bailey u. Stephens, 12 
C. B. N. S. 9J. (E. C. L. K. vol. 10-4),—that no right can be annexed 
to a house or land which is unconnected with the enjoyment or occu¬ 
pation thereof. 

On the part of the defendants, besides denying that any sueh right 
could have a legal exi.stence, it was urged, that, even if the right ex¬ 
isted in respect of erecting such stalls in the High Street as long as 
the market was held there, yet that they, as owners of the market, 
might legally remove it to any new place within the manor, and that, 
in respect of such new .site, the right was annihilated. The cases of 
Curwen v. Salkeld, 3 East 538, The King v. Cotterill, 1 B. & Aid. 67, 
‘and De Rutzen v. Lloyd, 5 Ad. & E. 456 (E. L. C. R. vol. 31), 6 N. &; 
M. 776, certainly justify the proposition, that, if nothing further 
appeared in the ca.se, the presumption would be that the original grant 
from the Crown was for the holding of the market at any convenient 
place in the manor, and that, accordingly, the owners of the franchise 
in the present case might change the site of it, as they have in fact 
done. 

*But the answer to this argument is, that if the right of the r+yq 
plaiutilY had its origin, as suggested, in a grant from the owners ^ 
of the market, their successors cannot be allowed to derogate from 
that grant by changing the site of the market-place : 


or, if the right 
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had its origin, as further supposed, in a condition contained in the 
grant by the Crown of the franchise, the terms of that condition would 
in effect amount to a grant of a market to be held in the Iligh Street 
and in no other place, and consequently the removal of it by the de¬ 
fendants to the new site would be illegal. If this be so, then, accord¬ 
ing to the case of The King v. Starkey, 7 Ad. & E. 95 (E. C. L. R. 
vol. 34), 2 N. & P. 169, the High Street continues to be, in point of 
law, the site of the market, and the plaintifl’ may maintain this action 
for setting up a new market to the injury of his right in the ancient 
market. , 

Our judgment, for these reasons, must be for the plaintiff. 

Judgment for the plaintiff. 


BERKLEY v. SHAFTO. June 23. 


By de«d of 1857, A., >vho jtm tenant for life under tbe will of one S., conveyed (under a 
power) land to £. in fee, with a reservation out of the grant of ** all and every tbe seam or scami 
of coal and other minerals under the said hereditaments hereby granted, with power to win, 
work, and carry away the same under or over any part of tbe said hereditaments and premises, 
—the said A., or the person or persons for the time being entitled thereto, and his or their 
assigns, paying to the said B., his heirs and assigns, compensation for any damage which ho 
or they may sustain thereby," and a covenant by A. that ho bad not done or permitted any act 
or thing whereby the premises or the title thereto should or might be encumbered or prejudicially 
affected. And B. covenanted, for himself, bis heirs and assigns, " that the said hereditamenta 
and premises hereby conveyed, or any buildingn now or hereafter to be erected thereon, shall not 
at any time hereafter be used for the manufacture, sale, or storing of any combu.stible matter, 
or for tbe purpose of any offensive trade or business, the side walls to be not less than 18 feet 
high, and to be in uniformity with the street," Ac. 

In 1S44, S., A.*8 testator, bad demised to C. and D. " a colliery and coal-mines and scams of 
coal, as well opened as not opened" (including and comprising all seams of coal under the land 
conveyed by the deed of 1857), with full power to the lessees, their executors, administrators, 
and assigns, to win, work, and carry away the said seams of coal for a term of years not yet 
expired. 

The plaintiff became posses.sed of the land comprised in the deed of 1857, and built four bouses 
thereon : and, whilst be was so possessed, tbe houses were injured by tbe working and carrying 
away by the assignees under the lease of 1844 of the seams of coal thereunder. Ho* thoreupoa 
brought an action against A., claiming compensation under tho reservation contained in tbe 
deed of 1S57. 

Tbe defendant (A.) pleaded seventhly,—as to so much of the count as related to the damage 
and injury done to tbo part of the said piece of ground on which tbe said houses wore built, 
and to tbe said bouses, and to the compensation claimed by the plaintiff in respect thereof,— 
that snch damages and injury were occasioned by reason of tbe said houses having been erected 
thereon :— 

Held, that tho compensation clause in tho deed of 1857 extended to houses thereafter built 
upon tbo land, and consequently that the seventh plea was no answer to tbo declaration. 


The declaration stated that a deed was made by and between tlie 
defendant, being the party thereto of the second part, and the other 
*S01 therein mentioned *and which said deed was signed and 

^ sealed by the defendant, and his consent therein contained and 
expressed was attested by two credible witnesses, and was and is of 
the tenor and in the words and figures following, that is to say,— 
"This indenture, made the 13th of February, 1857, between John 
Eden, of, &c., and the Rev. J. 1). Shafto, of, &c., of the first part, R 
D. Shafto, of, &o., of the second part, and R. Robinson, of, &;o., of the 
third part: Whereas R. E. D. Shafto, late of Whitworth Park, by his 
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will dated the 21st of October, 1842, gave and devised the heredita- 
ment.s and premises hereinafter conveyed (inter alia) to the said John 
Eden (then and therein called John Methold)and the said J. D. Shafto 
and their heirs, to the uses and upon the trusts thereinafter declared, 
viz. to the use that his wife, C. li. Shafto, should receive thereout a 
rent-charge or annuity of 1300^.; and, subject thereto, to the use of 
the said John Eden and J. D. Shafto, their executors, administrators, 
and assigns, for the term of 2000 years, upon the trusts thereinafter 
declared, and which in no wa}' affect these presents; and, from and 
immediately after the determination thereof, to the use of the said 
*li. D. Shafto, party hereto, and his assigns, for his natural life, 
without impeachment for waste; with remainder to the use of ^ 
trustees therein described, their heirs and assigns, during the life of 
the said R. D. Shafto, upon trust to preserve contingent* remainders; 
with remainder to the use of the first and every other the sons of the 
said R. D. Shafto lawfully to be begotten, one after another, as they 
shoidd be in priority of birth, and the heirs of their bodies respect- 
ivelv issuing, with divers remainders over: And the said testator by 
his said will declared that it should be lawful for the said John Eden 
(therein called John Methold) and J. D. Shafto, with the consent and 
apjirobalion of such of his children or grandchildren, or other the 
person who by virtue of the uses an^ limitations therein contained 
and hereinbefore partly recited should be entitled to the first estate 
of freehold or inheritance in possession of and in the manors, heredi¬ 
taments, and premises hereinbefore devised, or any part thereof re¬ 
spectively,—such child or children, grandchild or grandchildren, or 
other person as aforesaid, being then of the full age of twenty-one 
years,—such con.sent or approbation to be signified by any writing 
or writings under the hand and seal of the person or persons who.se 
consent was thereby made requisite, and to be attested by two or 
more credible witnesses, absolutely to sell and dispose of all or any 
part of the said manors, hereditaments, and premises (other than and 
excepting his capital messuage at Whitworth aforesaid, with the ap- 
])urtcnances thereunto belonging, and the lands and grounds usually 
held and enjoyed by him the said testator along with the .same capital 
messuage), unto any person or persons whomsoever, either together 
or in parcels, for such price or prices as to the said John Eden (there¬ 
in called John Methold) and J. D. Shafto should seem *reason- 
able, and upon payment of the purchase-money to sign and give *- 
proper receipts for the same, which should be sufficient discharges to 
the fiurchaser or purchasers for the rhoney therein expre.sscd to have 
been received, and such purchaser or purchasers shall not afterwards 
be answerable or accountable for any loss, misapplication, or non-ap¬ 
plication thereof: And it was declared that the premises .so sold 
should be for ever freed and discharged from all and every the uses, 
estates, trusts, limitations, powers, and provisoes therein declared : 
Arid whereas the said testator died on or about the 19th of January, 
1848, leaving the said R. D. Sliafto (party hereto), his eldest son, and 
tenant-for-life of the manors, hereditaments, and premises devised by 
the said recited will, and who has long since attained the age of twen¬ 
ty-one years : And whereas the said John Eden has long since the 
death of the said testator, by Royal license and authority, assumed 
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the surname of Eden in lieu of the surname of Methold : And where¬ 
as the said John Eden and J. D. Shafto contracted and agreed with 
the said R. Robinson for the absolute sale to him of the piece or par¬ 
cel of ground hereinafter more particularly described and intended 
to be hereby conveyed, and the fee-simple thereof in pos.session. for 
the price or sum of 225?., which said piece or parcel of ground forms 
portion of the lands and hereditaments devised by the said recited 
will of the said R. E. D. Shafto, but no portion of the lands and 
grounds usually held and occupied by the said R. E. D. Shafto alf)ng 
with the said capital messuage at Whitworth aforesaid: Now, 
this indenture witnesseth, that, in pursuance of the said agree-. 
ment, and in consideration of the sum of 225?. sterling this dav 
paid by the said R. Robinson to the said John Eden and j. 
D. Shafto, the receipt whereof is hereby by them respective!v 
*831 >^^67 the said John Eden and J. D. Shafto, in 

exercise of the power and authority so given to them by tlie 
said recited will as aforesaid, do and each of them- doth (with the 
consent and approbation of the said R. D. Shafto, testified by his 
being party to and signing and sealing these presents, such signature 
and sealing being attested by two witnesse.s) grant, release, and convey 
unto the said R. Robinson and his heirs all that piece or parcel of 
ground situate at or near to tliA village of Spennymoor, in the county 
of Durham, containing in lengUi from east to west 330 feet or there¬ 
abouts, and in breadth from north to south 42 feet or thereabouts, and 
containing in the whole 1540 square yards or thereabouts, and which 
said piece or parcel of ground is bounded on or towards the east and 
north by land belonging to the vendors, on or towards the west by 
land belonging to G. Bcedall, and on or towards the south by George 
Street, together with the rights, members, and appurtenances there¬ 
unto belonging, &c.; except and always reserved out of these presents 
all and every the ^eam or seams of coal and other minerals under the 
said hereditaments hereby granted, with power to win, work, and 
carry away the same under or over any part of the said hereditaments 
and premises,—the said R. D. Shafto, or the person or persons for the 
time being entitled thereto, and his and their assigns, paying to the 
said R. Robin.son, his heirs and assigns, reasonable compensation for 
any damage which he or they may sustain thereby,—To have and to 
hold the same unto the said R. Robinson, his heirs and assign.s, to the 
use of the said R. Robinson, his heirs and assigns, for ever: And the 
said R. Robinson hereby declares that no woman who shall become 
his widow shall be entitled to do'wer out of the said hereditaments and 
*8H • And each of them the said John Eden and *J. D. 

iShafto, so far only as relates to his own acts and deed.s, hereby 
for him.self, his heirs, executors, and administrators, covenants with 
the said R. Robinson, his heirs and assigns, that they respectively have 
not done or pertnitted any act or thing whatsoever whereby the said 
hereditaments and pretnises intended to be hereby conveyed, or the 
title thereto, can, shall, or may be encumbered or prejudicially afi'ected 
in^any way howsoever; And the said R. D. Shafto hereby, for himself, 
his heirs, executors, and administrators, covenants with the said 
R.* Robinson, his heirs and assigns, that, notwithstanding any act done 
by him the said R. D. Shafto, or the said R. E. D. Shafto, deceased. 
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to tlie contrary, they the said John Eden and J. D. Shafto, or one of 
them, now have in themselves, or has in himself, good right, full power, 
and lawful and absolute authority by these presents to grant and 

release the said hereditaments and premises to the uses and in the 

manner aforesaid, according to the true intent and meaning of these 
pre.sents [Covenants for further assurance, for production of title 
deeds, &c.]: And that free from all encumbrances whatsoever created 
or occasioned by him the said R. D. Shafto or any of his ancestors or 
testators, or any other person whomsoever rightfully claiming under 
him or them: And the said R. Robinson, for himself, his heirs and 
assigns, hereby covenants with the said R. D. Shafto and his assigns 
and the person or persons who for the time being shall be entitled 
under the limitations contained in the hereinbefore in part recited will 
of the said R.D. Shafto to an estate of freehold in the said Whitworth 

estate, and his and their assigns, that the said hereditaments and 

premises hereby conveyed, or any buildings now or hereafter to be 
erected thereon, shall not at any time hereafter be used for the manu¬ 
facture, sale, or storing of any combustible *matter, or for the |-*oc 
purposes of any offensive trade or business, the side walls to be 
not less than than 18 feet high, and to be in uniformity with the 
street, the windows to be 4 feet wide and 6 feet 6 inches in height; 
and further, that he or they will as soQn as conveniently may be here¬ 
after make and for ever hereafter maintain on the piece or parcel of 
ground intended to be hereby conveyed in the front of the dwelling- 
house or shop now or hereafter to be built thereon, a footway or 
pathway to be open at all times for the passage of all persons on foot, 
such footway or pathway to be of the width of 4 feet at the Ica.st, and 
will at his or their own e.xpense cause the same to be flagged and keep 
such flagging at all times hereafter in good repair and free from all 
obstructions whatsoever, which said pathway shall be made uniformly 
to suit the'general fall in the street, and will pay his proportion of 
the costs and expenses of draining, sweeping, or otherwise cleaning 
the street or streets, or intended street or streets in which the premises 
hereby conveyed, and erections now or hereafter to be built thereon, 
shall be situate, and shall erect boundary walls not less than 7 feet in 
height, and shall not put out windows to overlook the adjoining 
jn-operties. In witness,” >kc. Averment, that after the making of the 
said deed, and while the estate and interest thereby conveyed to the 
said R. Robinson continued to be and remained vested in him by virtue 
of the .<aid deed, certain messuages and dwelling-houses, to wit, Nos. 
101, lit2, 103, and 104, George Street, Spennyrnoor, were erected and 
built on the said piece of ground so conveyed to him'; and afterwards 
and while the said estate and interest so continued to be and remained 


vested in him by virtue of the said deed, he, by deed between him 
and \V. Oliver, dated the 12th of May, 1857, granted, released, and 
^conveyed unto the said W. Oliver and his heirs, all the said 
four messuages and dwelling-houses so as aforesaid erected 
upon the said piece of ground, together with all and singular his 
estate, right, title, &e., of, in, or to the same, to hold the same and all 
the premi.ses thereinbefore in the said deed described and expressed 
to be thereb}^ conveyed, with their appurtenances, unto and to the use 


of the said W. Oliver, his heirs and a-ssigns, for ever; That afterwards, 
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and while the same estate and interest conveyed by the said last- 
mentioned deed to the said W. Oliver continued to be and remained 
vested in him by virtue of the premises, the said W. Oliver, by deed 
between him and the plaintiff, dated the 13th of May, 1857, granted, 
released, and conveyed the said messuages and dwelling-houses, with 
tlie yards, out-ofTices, and conveniences thereto belonging, to the plain- 
tifl' and his heirs, to hold the same to the use of the plaintiff, his heirs 
and assigns, for ever: That, before the making of the herein first 
named and above set forth deed, the said R. E. D. Shafto, by deed 
dated the 12th of September, 1844, between him of the one part and 
T. Brown and W. C. Gillan of the other part, granted, demised, and 
leased unto the said T. Brown and W. C. Gillan, their executors, 
administrators, and assigns, a colliery and coal-mines and seams of 
coal, as well opened as not opened, including and comprising all seams 
of coal extending, reaching, or being under the said piece of ground 
and tlie said four rnessuages and dwelling-houses so as aforesaid con¬ 
veyed to the plaintiff, with full power to the said T. Brown and W. C. 
Gillan, their executors, administrators, and assigns, to win, w’ork, and 
carry away the said seamS of coal, for a term of years not yet expired: 
That, after the making of the said last deed of conveyance by the said 
*871 plaintiff, and while the same ^estate and 

interest thereby conveyed to him the plaintiff of and in the said 
messuages and dwelling-houses continued to be vested in him the 
plaintilf in possession by virtue of the said deed, and before this 
action, the said messuages and dwelling-houses were injured and 
damaged, and the plaintilf sustained damage thereto, by [swcA] winning, 
^working, and carrgmg away, to wit, hy the said lessees of the said 
R. E. D. Shafto, or his assigns (a) of seams and parts of seams of coal, 
which scams extended, reached,* and were under the said piece of 
ground above mentioned, and which sustained and supported the said 
piece of ground and the said messuages and dwelling-houses : That, 
by such winning, working, and carrying away, the foundations of the 
said messuages and dwelling-houses were weakened, cracked, injured, 
and caused to subside and swa}', and to be dilapidated and less fit for 
habitation and uninhabitable, and the plaintiff lost the rents and 
profits which otherwise he would have derived from the said messuage^ 
and tiwelling-houscs, and the same have, by reason of the premises, 
been diminished in value and rendered worthless, whereof the defend¬ 
ant had notice: And that, although plaintilf had done all things, 
and all things had happened, and all times had elapsed, to entitle 
the plaintilf to maintain this action, and to be compensated by the 
defenilaht for the damage aforesaid: Yet that no compensation had 
been paid to the plaintiff for the said damages. 

The defendant demurred to this declaration ; the ground of demurrer 
stated in the margin being, “ that the defendant is not liable under the 
covenant to pay compensation for the damage alleged in the declara¬ 
tion ; and that the defendant is not shown in the declaration to have 
done such damage.” Joinder. 

*■881 "Sixth plea, to the first count, so far as it relates to the cause 
-* of action in the said first count mentioned in respect to the win¬ 
ning and working therein alleged, and so far as the same relates to the 

(a) Struck out on argument: Tide post, p. U5. 
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injury and damage occasioned and sustained thereby, and as to the 
compensation for the same, and as to so much of the said first count 
as charges the defendant with not having paid such compensation,— 
that such winning and working was not done in pursuance of or under 
and by virtue of the indenture in the declaration alleged to have been 
made by the said R. E. D. Shafto, dated September 12th, 1844, or 
under and by virtue or in pursuance of any of the powers or authori¬ 
ties therein contained, and was not done by the defendant or by any 
person by his authority or direction, or for whose act or acts he was 
or is responsible. 

The plaintiff demurred to the si.xth plea, on the ground that it raised 
an immaterial issue. Joinder. 

Seventh plea, as to so much of the first count as relates to the damage 
and injury done to the part of the said piece of ground on which the 
said rae.ssuages and dwelling-houses were erected and built and stood, 
and to the said messuages and dwelling-houses, and to the coinjKuisa- 
tion claimed by the plaintiff in respect thereof,—that such damage and 
injury were occasioned by reason of the said messuages and dwelling- 
houses having been so erected thereon. 

The plaintiff demurred to the seventh plea ; the ground of demurrer 
stated in the margin being “that the compen.sation clause in the deed 
of 18d7 extends to houses built afterwards; and that the plea does not 
show that but for the working of the mines the damage would not 
have occurred.” Joinder. 

Manisty. Q. 0. (with whom w.as T. E. Chilly), for the *plain- 
tiff.(«)— [Williams, J.—The defence set up is twofold,—first, ^ 
that the acts complained of were authorized by the lease,—secondly, 
that the injury was occasioned by the building of the houses.] It 
appears from the declaration, that th# testator, on the 12th of Se]>tem- 
ber, 1844, granted a lease of the minerals under the land in question 
to persons named Brown and Gillan; that he died in 1848, having by 
his will devised his estate to trustees to the use of the defendant for 
life, with remainders over, with a power of sale in the trustees, with 
the con.scnt of the person for the time being entitled to the fee; that, 
in February, 1857, the trustees, with the consent of the defendant, 
under the power, conveyed the piece of land in question to Robinson 
in [iiQ, for bnildiny purposes, reserving the mines and minerals, “with 
power to win, work, and carry away the same under or over any jiart 
of the said hereditaments and premises,” the defendant, or the person 
or persons for the time being entitled thereto, and his and their assigns, 
paying to Robinson, his heirs and assigns, compensation for any 
damage which he or they might sustain thereby ; and that Robinson 


(«) Tlio points marked for argument on the part of the plaintiff were as f'dlows :— 

** 1. That the first count is good, and fixes the derendant with liability under the compensa- 
tioo claotie for liie damage doue to the plaiuiitl's houses by the working of the mines,—2. Xliat 
the sixth pica raises immaterial issues,—3. That the covenant is absolute to pay for dumago 
by tbo working of the mines, by whoiiHocver worked,—4. That the question whether the mines 
were workeil uuder the defendant’s authority is irrelevant,—5. That the sixth plea is not saved 
by tkie allegations of matter of law contained in it,—6. That tbo seventh plea raises an imma¬ 
terial issue,—7. That the coinpeusation clause extends to damage to houses built after the date 
of tbo deed,—8. That the eighth plea admits the damage by working the mines, aud the alleged 
occasion of the dutnugo U immaterial.'* 
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and while the same estate and interest conveyed by the said last- 
mentioned deed to the said W. Oliver continued to be and remained 
vested in him by virtue of the premises, the said W. Oliver, by deed 
between him and the plaintiff, dated the 13th of May, 1857, granted, 
released, and conveyed the said messuages and dwelling-houses, with 
the yards, out-offices, and conveniences thereto belonging, to the plain¬ 
tiff and his heirs, to hold the same to the use of the plaintiff, his heirs 
and assigns, for ever: That, before the making of the herein first 
named and above set forth deed, the said R. E. D. Shafto, by deed 
dated ihe 12th of September, 1844, between him of the one part and 
T. Brown and W. C. Gillan of the other part, granted, demised, and 
leased unto the said T. Brown and W. C. Gillan, their executors, 
administrators, and assigns, a colliery and coal-mines and seams of 
coal, as well opened as not opened, including and comprising all seams 
of coal extending, reaching, or being under the said piece of ground 
and the said four rnessuages and dwelling-houses so as aforesaid con¬ 
veyed to the plaintiff, with full power to the said T. Brown and W. G. 
Gillan, their executors, administrators, and assigns, to win, work, and 
carry away the said searnS of coal, for a term of years not yet expired : 
That, after the making of the said last deed of conveyance by the said 
*871 plaintiff, and while the same *estate and 

-1 interest thereby conveyed to him the plaintiff of and in the said 
messiiases and dwelling-houses continued to be vested in him the 
plaintitf in possession by virtue of the said deed, and before this 
action, the said messuages and dwelling-houses were injured and 
damaged, ami the plaintiff sustained damage thereto, by [swe/i] winning, 
^working, and camjmg utvay, to wit, by the said lessees of the said 
R. E. 1). Shafto, or his assigns (a) of seams and parts of seams of coal, 
which seams extended, reached,* and were under the said piece of 
ground above mentioned, and which sustained and supported the said 
piece of ground and the said messuages and dwelling-houses : That, 
by such winning, working, and carrying away, the foundations of the 
said messuages and dwelling-houses were weakened, cracked, injured, 
anil causeil to subside and sway, and to be dilapidated and less fit for 
habitation and uninhabitable, and the plaintiff lost the rents and 
profits which otherwise he would have derived from the said messuageS 
and dwelling-houses, and the same have, by reason of the premises, 
been diminished in value and rendered worthless, whereof the defend¬ 
ant bad notice: And that, although plaintiff had done all things, 
and all things had ha])pened, and all times had elapsed, to entitle 
the plaintiff to maintain this action, and to be compensated by the 
defendant for the damage aforesaid: Yet that no compensation had 
been paid to the plaintiff for the said damages. 

The defendant demurred to this declaration ; the ground of demurrer 
stated in the margin being, “ that the defendant is not liable under the 
covenant to pay compensation for the damage alleged in the declara¬ 
tion ; and that the defendant is not shown in the declaration to have 
done such dam.age.” Joinder. 

’'Si.Kth plea, to the first count, so far as it relates to the cause 
-* of action in the said first count mentioned in respect to the win¬ 
ning and working therein alleged, and so far as the same relates to the 

(a) Struck out on argument: vide post, p. 1)5. 
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injury and damage occasioned and sustained thereby, and as to the 
compensation for the same, and as to so much of the said first count 
as charges the defendant with not having paid such compensation,— 
that such winning and working was not done in pursuance of or under 
and by virtue of the indenture in the declaration alleged to have been 
made by the said R. E. D. Shafto, dated September 12th, 1844, or 
under and by virtue or in pursuance of any of the powers or authori¬ 
ties therein contained, and was not done by the defendant or by any 
person by his authority or direction, or for whose act or acts he was 
or is responsible. 

The plaintiff demurred to the sixth plea, on the ground that it raised 
an immaterial issue. Joinder. 

Seventh plea, as to so much of the first count as relates to the dam.Mge 
and injury done to the part of the said piece of ground on which the 
said messuages and dwelling-houses were erected and built and stood, 
and to the said rne.ssuages and dwelling-houses, and to the compensa¬ 
tion claimed by the plaintiff in respect thereof,—that such damage atid 
itijury were occasioned by reason of the .said messuages and dwelling- 
houses having been so erected thereon. 

The plaintiff demurred to the seventh plea ; the ground of demurrer 
stateil in the margin being “that the compens.ation clause in the deed 
of lSo7 extends to hou.ses built afterwards; and that the plea does not 
show that but for the working of the mines the damage would not 
have occurred.” Joinder. 

ifanist}j. Q. C. (with whom w.as T. E. Chilli/), for the *plain- 
tifl'.(«)— [Williams, J.—fi’he defence set up is twofold,—first, ^ 
that the acts complained of were authorized by the lease,—secondly, 
that the injury was occasioned by the buihling of the houses.] It 
appears from the declaration, that th« testator, on the 12th of Septem¬ 
ber, 1844, granted a lease of the minerals under the land in question 
to persons named Brown and Gillan; that he died in 1848, having by 
his will devi.sed his estate to trustees to the use of the defendant for 
life, with remainders over, with a power of sale in the trustees, with 
the con.sent of the person for the time being entitled to the fee; that, 
in February, 1857, the trustees, with the consent of the defendant, 
under the power, conveyed the piece of land in question to Robinson 
in inQ, for building purposes, reserving the mines and minerals, “with 
power to win, work, and carry away the same under or over any ])art 
of the said hereditaments and premises,” the defendant, or the person 
or pers(ms for the time being entitled thereto, and his and their assigns, 
paying to Robinson, his heirs and assigns, compensation for any 
damage which he or they might sustain thereby ; and that Robinson 

(^i) The points marked for argument on the part of the plaintiff were as f«)llows ;— 

*‘l. That the first count is good, and fixes the defendant with liability under the coinpcnsa- 
tioD clause fur (he damage done to the plaiiuid 's bouses by the working of the mines,—2. That 
the sixth plea raises immaterial issues,—3. That the covenant is absolute to pay for dainugo 
by tbo working of the mines, by whomsoever worked,—4. That the question whether tlio ntines 
were worked under the defendant's authority U irrelevant,—5. That tbo sixth plea is not saved 
by the allegations of matter of law contained in it,—6. That the seventh plea raises an imma¬ 
terial issue,—7. That tbo coinpcnsation clause extends to damage to bouses built after the dale 
of the deed,—8. That the eighth plea admits the damage by working the mines, and the alleged 
occasion of the damage is immaterial.'' 
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afterwards •conveyed to persons under whom the 
It is submitted that this is a covenant the benefi 
witli the land, and that the deelaration sufficiently shows that the acts 
in respect of which compensation is claimed have been done by per¬ 
sons for whose acts the defendant is answerable, viz., the lessees of the 
testator, or their assigns?. It is true the declaration does not in terms 
allege that the lease authorized the working of the mines under the 
land in question: but it must be a.ssumed that the working was right¬ 
ful, until the contrary is shown. The plaintiff would have no remedy 
against the lessees or their assigns, unless he could show them to be 
wrongdoers. The question is, whether the compensation which the 
defendant is to pay under his covenant, is limited to surface damage. 
The si.xth plea probably means to allege that the acts complained of 
were the acts of wrongdoers; but it is not so stated. N?)r does the 
seventh pica afford any answer to^the declaration. [Williams, J.— 
Does not the declaration confine the complaint to acts done under the 
lease?] It is submitted that it does not. [Williams, J.—Then why 
mention the lease?] It was necessary to set out the lease, in order to 
e.Kplain the breach. [Bylks, J.—Tlie sixth plea is equivalent to an 
allegation that the acts complained of were done by a stranger.] The 
seventh plea is clearly bad: the deed of 1857 evidently contemplates 
that there shall be houses built upon the land. 

*qi-| Qnain, coinTL{a )—The first count is clearl 3 'bad: *the only 
^ breach assigned, is, non-payment of compensation for damage. 
The count shows that the injury complained of is, injury to the sur¬ 
face of the land by letting it down and so damaging the plaintiff’s 
buildings. It is submitted that that is not a damage within the com¬ 
pensation clause; but that the plaintiff must seek his remedy by an 
action upon the case against the* person who did the mischief. The 
compensation contemplated by the deed, is to be for something done 
in ])ursuanoe of the reservation: but the declaration does not show 
that the damage complained of is the lawful winning and working of 
the coal under that reservation. A leading case upon this subject is 
Harris v. Ryding, 5 M. & W. 60. There, A., being seised in lee of 
certain lands, granted them to P., his heirs and assigns, reserving to 
himself, his heirs and assigns, “all and all manner of coals, seams and 
veins of coal, iron-ore, and all other mines, minerals, and metals which 
then were or at any time and from time to time thereafter should be 
discovered in or upon the said premises, &o., with free liberty of 
ingress, egress, and regress to come into and upon the premises, to 
dig. <lelvc, .search for, and get, &c., the said mines and every part 
thereof, and to sell and dispose of, take, and convey away the same, at 
their free will and pleasure, and also to sink shaft.s, Ac., making a fair 
com|ien.sation to P. for the damage to be done to the surface of the 
premises, and the pasture and crops growing thereon.” It was held, 
that, under this reservation, A. was not entitled to take all the mines, 
but onl^-. so much as he could get, leaving a reasonable support to the 
surface. Parke, B., in the course of the argument, observes,—“ The 

(rt) The point? marked for argument on the part of tho defendant were as follows :— 

“ 1. That it is not shown by tlie declarivtion that any damage has been done by any of the 
persons for wlioso arts the defcudiint has covenanted to make corupcnssition,—2. That he is not 
liable for the damage occasioned by ihu bouses, die., being put upon the laud.'* 



plaintiff claims, 
t of which runs 
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clause as to compensation means for damage done by exerci.sing the 
powers reserved. This is case for working the mines in an unreason¬ 
able manner. If you work the mine in an unreasonable *inan- r 
ner, it is not within the clause.” And, in giving judgment, he *- 
says : “ The rule of law is, that a reservation is to be construed strictly: 
still, however, it would reserve to the grantor all that was not con¬ 
veyed by the grant, provided the meaning and intention of the parties 
be clear. What then is the meaning and intention of the parties here? 
It is clearly the meaning and intention of the grantor that the surface 
shall be fully and beneficially held and enjoyed by the grantee, he 
reserving to himself all the mines and veins of coal and iron-ore below. 
By reasonable intendment, therefore, the grantor can be entitled under 
the reservation only to so much of the mines below as is consistent 
with the enjoyment of the surface according to the true intent of the 
parties to the deed, that is, he only re.serves to himself so much of the 
mines and minerals as could be got, leaving a reasonable support to 
the surface.” [Williams, J.—That case is also an authority to show 
that the compensation clause only gives a cumulative remedy.] Smart 
V . Morton, 5 Ellis & B. oO, is a very similar case. [Williams, J.— 
If a man covenants to pay compensation for damage resulting from 
what he properly doe.s, does he not d forti(mi covenant to pay compen¬ 
sation for what he improperly does?] The result of all tlie cases,— 
Roberts v. Ilaine.s, 6 Ellis & B. 643 (E. C. L. R. vol. 88), (in error, 
Haines, app., Roberta, resp., 7 Ellis & B. 62o (E. C, L. R. vob 90)), 
Robotham v. Wilson, 8 Ellis & B. 123 (E, C. L. R, vol. 92), 8 House 
of Lords Cases 3-18, Bonomi v. Backhouse, E. B. & E. 642, Backhouse 
V. Bonomi, 9 House of Lords Cases 503,—is, that a reservation of a 
power to work mines and minerals’ docs not authorize a working so as 
to destroy the support of the surface; and that the del'endant’s liability 
is confined to compensation for such acts as he or those for whose acts 
he is responsible may do by virtue of the reservation. The next 
question is as to the person by whom the ^injury is to bo com- r*gg 
rnitted. The action is not founded upon the lease, but exclu- 
sively on tlie reservation in the original grant: the lea.se is introduced 
merely for the purpose of showing by whom the injury was commit¬ 
ted. The reservation in the deed is,—“ e.xcept and always reserved 
out of tilde presents all and every the scam and scums of coal and 
other minerals under the said hereditaments hereby granted, with 
power to win, work, and carry away tlie same under or over any part 
of the said hereditaments and premises; the said R. D. Sliafto or the 
per.son or persons for the time being entitled thereto, and his and their 
assigns, paying to the said R. Robinson (the les.see), his heirs and 
assigns, reasonable comiionsation for any damage which he or they 
may sustain thereby.” To assign a good breach of that covenant, the 
declaration must aver a working of tlie mines by R. 1). Shafto or the 
per.son or persons for the time being entitled thereto : whereas, it is 
consistent with what is here alleged that the injury complained of was 
done by a perfect stranger ; there is no allegation that the working was 
pursuant to the reservation in the deed of 1857, or pursuant to the 
lease. [Byle.s, J.—May this be treated as a count in tort?] It is 
submitted not; for, in that case, it must be shown that the injury w:is 
done by the defendant or by some person with his privity and by his 
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authority. [Byi,e.s, J. — You say that workings without the power 
are wrongs; and that the defendant is liable for lawful workings, but 
not for wrongs.] Precisely so: the authorities show that the wrong- 
doer is the only person liable. The 7th plea addresses itself to the 
suggestion that the land in question was conveyed for building pur¬ 
poses. Since the ca.se of The Caledonian Railway Company, ajip.. 
*QJ .1 Sprot, resp., 2 Macq. 449,(n) it cannot be denied *that, if this had 
-* been a grant of land e.\pre.«sly for building purposes, there 
would have been an implied grant of the land together with the build¬ 
ings to be erected upon it. Here, however, there is no express grant 
for building purposes; no covenant to build. The plaintiff relies on 
the collateral covenant by the grantee that the hereditaments and pre¬ 
mises conveyed by the deed, “ or any buildings riow or hereafter to be 
erected thereon,” shall not be used for certain purpo.ses. The obvious 
meaning of that, is, that, if the grantee shall hereafter choose to use 
the land for building purposes, he shall not thereby create a nuisance. 
[Williams, J.—There is abundant evidence on the face of the deed 
that the parties contemplated that the land would be built upon.] 
That will not bring the case within The Caledonian Railway Com¬ 
pany, app., Sprot, resp. There, the company could not u.se the land 
for any other purpo.se than the construction of thbir railway. The 
plea is clearly good, within the cases of Brown v. Robins, 4 llurlst. & 
N. 1S6, and Stroylan v. Knowles, 6 Hurlst. & N. 4u4. In the last- 
mentioned case it was held, that, where the working of mine.s, in how- 
* 05-1 careful ‘a manner, has caused a-subsidence of the adjacent 

land, the owner is entitled to recover in respect of damage to 
buildings thereon, although erected, within twenty years, provided their 
wei'/ht did not contribute to the subsidence. 

Manisti/, Q. C., in reply.—The question is narrowed to this.— 
whether there was a rightful or a wrongful working of the mines by 
the lessees or their assigns: if the former, it is conceded that the 
defendant is liable ; but, if the latter, it is contended that he is not. 
Vice-Chancellor Wood decided yesterday, in a suit by the tenant for 
life to restrain, the lessees from working the mines so as to disturb the 
surface, that they were not only entitled but bound to work out all 
the coal, irrespective of any injury that might be done to the surface. 
Smart v. Morton, 5 Ellis & B. 30, decides that you must look at the 
reservation to sec what is a rightful and what a wrongful working. 
The plaintiff is no party to the deed. It is for the defendant to show, 
if the fact be so, that the working was wrongful. [The Court sug¬ 
gested that the declaration should be amended by striking out the 
words in italics in p. 87, and substituting the following,—*' by such 


(«) It was there held that a couvcyanco of land to a railway company for the purposes of 
the line, give.o a right by implication to all rcusonnblo subjacent and adjacent support connected 
with the bubject-inaticr of the conveyance: and therefore, although in the conveyance to the 
railway company the minerals are reserved, the grantor is not entitled to work them, even 
under his own land, in any manner calculated to endanger the railway. But, if I grant a mea¬ 
dow to A. for grazing purposes, retaining the minerals and the adjacent laud, and if A., having 
ao warranty against subsidence, thinks fit to build a house on the edge of the meadow, and the 
house falls, he is without remedy against me, and has himself alone to blame for the conse¬ 
quences. If. however, the grant were made expressly for building purposes, there would then 
be an implied warranty of support, both subjacent and adjacent. 

And see Kiliot v. The North Eastern Railway Company, 32 Law J., Chan. 402 (in the House 
of Lords). 
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winning, working, and carrying away as in tke first deed is mentioned 
and- provided for,” withdrawing the demurrer to the declaration, and 
sub.slituting a travers^for the sixth plea. After some disous.sion, this 
was assented to.] The substantial que.stion is, whether the winning 
and working was rightful. It may be assumed to have been done 
under a lease granted before the conveyance of 18.57. With know¬ 
ledge of the existence of the lease, the defendant chooses to convey the 
land with this compensation clause. The covenant will be construed 
with reference to the state of things at the time of the making of the 
deed: Smart v. Morton. As to “the seventh plea,—it may be 
conceded, that, if the houses were built under an ordinary lease, *- 
and their building occasioned the subsidence, the plaintiff would have 
no cause of action. But it is otherwi.se where it is manife.st on the 
face of the deed that it was contemplated that the land should be 
used for building purposes. Regard being had to the dimensions of 
the subject-matter of the conveyance, at the comparatively large price 
paid for it, and at the nature of the covenants entered into by the 
grantee, it is impossible to doubt that this was a grant for building 
purposes. 

Williams, J.—I am of opinion that the declaratiou, as amended, 
is good, and the seventh plea bad, and consequently that the plaintilV 
is entitled to judgment. As the declaration originally stood, in con¬ 
junction with the sixth plea, some very irnportant points were raised : 
and the material part of those points will arise again whenever the 
argument upon the traverse which is now substituted shall take place. 
The declaration, after setting out the purchase-deed of February, 1857. 
and bringing down the title to the plaintiff, proceeds to allege the 
damage done after his title accrued ; atid it states the damage in this 
way,—“the said messuages and dwelling-houses were injured and 
damaged, and the plaintiff sustained damage thereto, by such winning, 
working, and carrying away as.in the first deed is mentioned and 
provided for, of seams and parts of seams of coal, which scams 
extended, reached, and were under the said piece of ground above 
mentioned, and which sustained and supported the said piece of ground 
and the said me.ssuages and dwelling-houses,” <kc. The amended record 
will contain a traverse of that averment, in lieu of the sixth plea: and 
the first question we have to decide, is, whether the declaration as 
thus amended is good. I‘am of opinion that it is. There is a 
distinct admission by the demurrer that the injury was such as *- 
formed the subject of compensation under the clause for compensation 
contained in the deed ; and the declaration is good, unless the nature 
of the covenant makes such a breach repugnant and impossible. I 
was at first much struck with the view presented on the part of the 
defendant, that this was nothing more than the ordinary covenant 
contained in deeds where there is a separation of the mines and 
minerals from the surface of the land, viz. that the grantor shall have 
a riglit to win and work the minerals and to use the surface for the 
purpose of carrying them away, constructing works, and opening 
shafts, payable a reasonable compensation for surface damage. At 
first I was inclined to think that this was simply a covenant of that 
sort. But we have nothing to do with that now. Even construing 
the covenant in that narrow way, I cannot say that it is not possible 
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that the damage complained of may have been done by a winning and 
working of the mines by persons for whose acts the defendant is 
responsible. As to the seventh plea,—we are.Bot fettered by any of 
the authorities cited, though the reasoning of some of them may 
usefully be applied to the present argument. The question is one of 
t.onstruction upon the surrounding circumstances appearing upon the 
loC'r'rd. The plea in effect denies that the plaintiff is entitled to com¬ 
pensation under the clause for compensation contained in the deed, 
for damage (if any) resulting from the winning and working of the 
minerals under the land, because such damage was occasioned by the 
erection of the houses thereon. It is plain, I think, from the whole 
tenor of the deed, that the parties did contemplate that houses would 
be built upon the land: it is almost treated as a certainty. It seems 
monstrous to say, that, where a deed contemplates the building of 
»Q«-| *houses, and provides specifically for what shall be done when the 
houses are built, the grantee shall forfeit his claim to compensa¬ 
tion because he has carried into effect that which was contemplated 
by the grant. I am clearly of opinion that the plaintiff is entitled to 
compensation if he has sustained damage from the working of the 
mines, notwitstanding his having built on the land, and consequently 
that the seventh plea is no answer to the deelaration. 

WiLi.ES, J.—I am of the same opinion. As to the declaration, all 
that the court does, is, to direct that the issue shall be in the proper 
form for determining whether or not the acts complained of are acts 
which are within the compensation clause in the deed. As to the 
seventh plea, the question raised, is, whether the deed affords any 
protection in respect of injury done to the surface of the land with 
houses built upon it. I must admit that my mind has fluctuated 
during tlie argument on this point. The only mention of buildings 
is in the covenant of the vendee against using the premises so as to 
incur danger or create a nuisance, and has reference rather to the 
rights of the vendor than to those of the vendee. But, when it is pointed 
out that tliis relates to “any buildings now or hereafter to he erected" 
on the land, I think it must clearly be implied that the building of 
houses was contemplated, and that the houses to be built were entitled 
to support, and consequently that the damage done to them is to be 
compensated for. 

Byi.es, J. — It is unnecessary to express any opinion upon the 
declaration as it originally stood. The amendment, which was very 
properly consented to by Mr. Quain, has entirely changed its effect. 
The question now presented by the breach, as amended, is, whether 
the w'orking of the mines W'hich is complained *of was a work- 
*' ^ ing provided for by the deed. I cannot say that that is a bad 
breach, unless I am prepared to say that under no conceivable circum¬ 
stances could it be a good breach. Upon this I expre.ss no opinion. 
But, as to the seventh plea, I entirely agree with my Brothers Wil¬ 
liams and Willes. 

Rule accordingly,—the costs to be costs in the cause.(a) 

(a) At tbc trial the plaintifT obtained a verdict, which there was no attempt to disturb. 
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NELSON and Others v. COUCH and Others. June 23. 

* 

To constitute a pood plea of res judicata, it must be shown that the former suit was one in 
which the plaintiff might have recovered precisely that which be seeks to recover iu the second. 

Where, therefore, the plaintiffs had under a decree of the Admiralty Court in a suit for a 
collision obtained the whole proceeds of the sale of the defendants* vessel,— Held, that such 
recovery was no bar to a subsequent action in a court of common law, the amount so recovered 
in the Admiralty Court being insufficient to cover the damage the plaintiffs had sustained. 

This was an action to recover damages against the defendants for 
running down the plaintiffs’ vessel on the high seas. 

The declaration stated, that, before and at the time of the grievance 
thereinafter mentioned, the plaintiffs were lawfully possessed of a 
certain ship of great value, to wit, the Peri, then lawfully being at 
sea, to wit, in the English Channel, and the defendants were also then 
po.sses.sed of a certain ship, to wit, the Leo, in the said English Chan¬ 
nel, and then had the care, direction, and management of the same; 
yet that the defendants, not regarding their duty in that behalf, whilst 
the said ship of the plaintiffs so was in the English Channel aforesaid, 
took so little and such bad care of, and so carelessly, negligently, and 
nn.skilfully navigated, managed, governed, and directed the .said ship 
of them the defendants, that the said ship, by and through the care¬ 
lessness, misdirection, mismanagement, negligence, and improper con¬ 
duct of the defendants *and their servant* in that behalf, then r*i qq 
with grreat force and violence ran foul of and struck acrainst the 
said ship of the plaintiff^, and thereby then sank and swarniied the same; 
and by means of the premises the said ship of the plaintiffs, together 
with all her cargo, tackle, apparel, and other furniture, goods, chattels, 
and effects, then on board thereof, became and was wholly lost to the 
plaintiffs. Claim, 1500/. 

Second plea,—that, before the commencement of this action, the 
plaintiffs did in the High Court of Admiralty of England, then law¬ 
fully having jurisdiction in that behalf, duly institute a cause against 
the defendants’ .said ship Leo and the freight thereof, for and in respect 
of the matters complained of in the declaration, and for the same 
causes of action therein named; and thereupon the plaintiffs caused a 
warrant to be duly issued out of the said court, commanding the 
marshal of the said court and all and singular his substitutes to arrest 
the said ship and freight, and to keep the same under safe arrest until 
he or they should receive further orders, and to cite all persons who 
had or claimed to have any right, title, or interest in the ship or 
freight, to enter within si.\ daj's from the service thereof (exclusive 
of the day of such service) in the registry of the said court an appear¬ 
ance in the said cause, and further commanding the said marshal and 
all and singular his substitutes to warn all the said persons, that, if 
they did not enter an appearance as aforesaid, the judge of the said 
court would proceed to determine the said cause, and to make such 
order therein as to him should seem right: that the said marshal duly 
arrested the said ship and freight, and executed the said warrant ac¬ 
cording to the tenor and purport thereof: that an appearance was 
duly entered in the said cause by and on behalf of the owners of the 
cargo of the said ship, and the sum of 187/. 5s. Id, being *the r*iAi 
amount of the freight of the said ship, was paid into the regis- ■- 
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try of the said court: that no appearance was entered in the said cause 
by or on behalf of the defendants, the owners of the said sliip; and 
thereupon such proceedings were lawfully had by the plaintiffs in the 
said court, that the said ship, with her tackle, apparel, and furniture, 
was lawfully decreed by the said court to be sold by public auction, 
and the proceeds thereof to be paid into the registry of the said court- 
and the said ship, with her tackle, apparel, and furniture, was so sold 
by public auction under and by virtue of the said decree for the sum 
of 8.30/., and the said sum was paid into the registry of the said court; 
and thereupon the said cause came on for hearing before the .judge 
of the said court, and the said judge j'ronounced for the damage 
proceeded for, condemned the proceeds of the said vessel Leo and 
freight therein, and in costs, and directed the sum of 957/. 4s. dd., 
being the balance of the said proceeds of the said sale and the amount 
of the said freight (after payment of the lawful expenses of the said 
marshal ordered by the said court to be paid to him the said marshal), 
to be paid to the plaintiffs; and the said sum was so paid out to the 
plaintilVs: and that all things had been done and performed, and all 
times had elapsed, necessary to make the said proceedings in the .said 
Admiralty Court valid and effectual in the law, and binding upon the 
plaintiffs and the defendants respectively ; and that the said proceed- 
ing.s, and every of them, were in.stituted by the plaintiffs, and the said 
decree made in favour of the plaintiffs, in respect of and concerning 
the same cau.se of action in the declaration sued on, and not otherwise. 

Second replication to the .second plea,—that the dam.fgcs sustained 
by the plaintiffs by reason of the breach in the declaration mentioned, 
♦TOUT b'Vcatly exceeded *the said moneys, being the balance of the 
proceeds of the said sale and the a.mount t'f the said freight, in 
the said second plea mentioned, and therein alleged to have been paid 
out to the plaintiffs: And the plaintifls further said that they sued, not 
for the recovery of the said moneys so paid out to the pilaintiffs as in 
the said second plea mentioned, or in respect of the cau.ses of action 
thereby satisfied, but in respect of the residue of the said damage 
SLUstained by them by reason of the said alleged breach. 

The plaintiffs ahso demurred to the second plea, tlie ground of de¬ 
murrer stated in the margin being “ that the judsment of the said 
High Court of Admiralty is no bar to this action, and that the .said 
second plea dues not show any satisfaction of the claim of the plain¬ 
tiffs.” .Joinder. 

Tliird plea,—that the cau.ses of action in the declaration mentioned 
accrued after the passing of the Merchant Shipping Act, 1854 (17 & 
18 Viet. c. 104), and while the said act was in force and the provisions 
thereof in respect of the matters in this plea mentioned ; that the de¬ 
fendants then were the owners of the said ship Leo, then being a sea¬ 
going ship, and that the causes of action in the declaration mentioned 
were in respect of loss or damage by reason of improper navigation 
of such sea-going ship caused to the said ship of the plaintiffs, and 
the cargo, tackle, apparel, and other furniture, goods, chattels, and 
effects on board the said last-mentioned ship; and that such loss or 
damage as aforesaid occurred without the actual fault or privity of the 
defendants or either of them ; and that the value of the said ship and 
the freight due or to grow due in respect of such ship during the 
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voyage which at the time of the happening of the said loss or damage 
was in prosecution or contracted for, was a sum of money, to wit, the 
sum of 9571. 4s. 6((., and the *defendants paid such last>meu- [-•iqd 
tioned sum to the plaintiffs before suit. 

The defendants also demurred to the second replication to the second 
plea, the ground of demurrer stated in the margin being, “that the 
judgment of the said Court of Admiralty is a bar to the whole action 
and to the matters mentioned at the end of the said replication.” 
Joinder. 

Archibald, for the pl.aintiffs.(a)—It appears from the record that the 
owner of the cargo alone intervened in the Admiralty Court; the 
owners of the ship did not appear: and this action is brought to 
recover the difference between the amount recovered in the suit in 
that court and the damage actually sustained by the plaintiffs in con¬ 
sequence of the defendants’ negligence. The judgment in the suit in 
the Admiralty Court, which is a judgrtient in a proceeding in rem, 
affords no answer to the plaintiffs’ claim. The plaintiffs are clearly 
entitled to recover to the extent of the value of the defendants’ vessel 
immediately before the collision: Brown v. Wilkinson, 15 M. & W. 
391. There are two cases in the Admiralty *Court where 
recourse was allowed against the ship, on the personal proceed- *- 
ing proving fruitles.s. In the case of The Bengal, W. H. Henderson, 
Swabey’s Adm. R. 468, a personal action (by the master for wages) 
proving fruitless, he was allowed to proceed in rem against the ship. So, 
in The John and Mary, Swabey’s Adm. R. 471, the plaintiff, having sueil 
in a cause of collision at common law, and recovered a verdict, was 
held to be entitled, on the defendant proving insolvent, to sue the 
ship in the Court of Admiralty, even after the ship had been trans¬ 
ferred to a third party. 

Brelt, Q. C., for the defendant.s.(6)—There were two courses open 
to the plaintiffs. They might have sued the owners in personam, in 
which case they would have recovered all the damages they had sus¬ 
tained from the collision; or, if they chose to proceed in rem, thereby 
obtaining the great advantage of seizing the ship and so insuring' the 
damages to the extent at least of the value of the ship, they must be 


(o) The points marked for argument on the part of the plaintiffd were as follows :— 

** That the second pica is bad, and the second replication to it is good: That the proceedings 
in the Admiralty Court set forth in the second pica, being proceedings merely in rem, constitute 
■no answer cither in bar or estoppel of the present action, which is a proceeding in personam: 
That the second plea docs not allege or show any satisfaction or merger of the claim of the 
pinintifl's : That it is admitted by the second plea, or appears by the second replication to it, 
that tho plaintiffs have only received a partial satisfaction ; and that the plaintiff’s are entitled, 
after proceeding against the ship, to proceed against tho defendants personally until tho damages 
sustained have been completely satisfied/* 

(6) The points marked for argument on the part of the defendants wero as follows :— 

** 1. That the second plea is good, and that the second replication to it is bad : 

** 2. That tbe proceedings in the Admiralty Court mentioned in the second pica constitute a 
full answer to the action, and show a bar or estoppel thereof; and that a personal action can¬ 
not be engrafted upon an action in rem : 

** 3. That tbe defendants, having elected to take their remedy by the proceedings in the Admi¬ 
ralty Court, are barred from proceeding in a second action, the parties and cause of action being 
tbe same : 


*^4. That the second plea shows a full satisfaction and merger of tbe plaintiffs* claim : 

That, even if it be admitted on tbe pleadings that the plaintiffs have received a partial 
satisfaction only, yet tho proceedings, judgment, and decree in tbe Coart of Admiralty are a 
bar to tho whole action at law.’* 


C. B. N. S , VOL. XV.—6 
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content with *that: they take their chance whether or not the 
ship will procluce enough to satisfy their entire damages; 
Coote’s Admiralty Practice 7, 8. Such an action as this has never 
yet been maintained: it is not competent to a party to sue in personam 
after having elected to sue in rem. [WiLLE?, J., referred to the case 
of The Bold Buccleugh, Harmer, app., Bell, resp., 7 Moore’s P. C. 267. 
There, a Scotch steamer ran down an English ves.sel in the Humber. 
An action was commenced in the Court of Admiralty in England by 
the owners of the Engli.sh ves.sel against the owners of the steamer, 
and a warrant of arre.st issued against the ship; but, before the ship 
could be arrested, she had sailed for Scotland. A suit was then com¬ 
menced Viy the owners of the English vessel against the owners of the 
steairier in the court of session in Scotland for the damage, and the 
steamer w\as arrested under process of that court, but subsequently 
released upon bail. Afterwards, and pending these proceedings, the 
ste.'iiner was sold, without notice to the purchaser of this unsatisfied 
claim against her. The proceedings in the court of session were still 
pending, when the steamer, having come within the jurisdiction of 
England, was again arrested under procc.ss of the High Court of Admi¬ 
ralty in England, and an action for damage commenced in that court for 
the same cause of action as was still pending in Scotland, instructions 
being sent to Scotland to abandon the proceedings in the court of session. 
The owners of the steamer appeared under protest in the Admindty 
Court, and pleaded, amongst other picas, lis alibi pendens. It was held 
by the judicial committee of the Privy Council that the pica was bad, as 
the suit in Scotland was in the first instance in personam, the proceedings 
being commenced by process against the persons of the owners of the , 
^inci defendant.s), *and the arrest of the steamer only col- 

-* lateral, to secure the debt, while the proceedings in the Aihni- 
ralty Court in England were, in the first instance, in rem, against the 
vessel, and therefore, the two suits being in their nature dillerent, the 
pendency of one suit could not be pleaded in suspension of the other.] 
In the case of The Kalamazoo, 15 Jurist 885, an American shij) was 
arrested in a cause of collision promoted in the Admiralty Court by 
the owners of the ship and cargo damaged, and bailed for 3500/., and 
the damage pronounced for, and referred to the registrar and mer¬ 
chants. It being subsequently ascertained th.'^t the damage to the 
cargo e.vceeded 4800/., the owners arrested the ship in a fresh action for 
the difference. Dr. Lushington said; “I think, when a party has once 
proceeded before the court, and recovered judgment, he is barred fnun 
proceeding in a second action. But it is said that the party ought to 
receive the whole amount of the damage done, to the full extent of 
the value of the ship in fault. To this there are two answers. First, 
it was their own fault if they did not arrest her to the full value of 
the ship; and, secondly, there is no authority to show, that, having 
obtained bail for the ship, you can afterwards proceed against the 
owner to make up the amount of the loss. I cannot think that I can 
engraft a personal action upon an action in rem.” There, the plaintiffs 
had elected their remedy, and they had obtained a decree for all the 
damages they claimed in the first action. [Willes, J.—Dr. Lushing¬ 
ton refused to engraft upon an action in rem a second action in rem.] In 
the case of The Hope, Hepburn, 1 W. Bob. 154, the value of the 
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ves.sel condemned being insufficient to answer tlie damage, the same 
learned judge held that it was not competent for the court to engraft 
upon the proceeding in rem a personal action against 'the owner 
of the vessel to make good the excess of damage beyond the pro- '■ 
ceeds of the ship. “ Looking,” he says, “to tlie general principles upon 
which the proceedings in this court are conducted, it is, I apprehend, 
wholly incompetent for the court to engraft a personal action against 
the ma.ster as part-owner of this vessel upon the proceedings which 
have already taken place in this cause. It may be true, as .stated, that 
the proceeds of the Hope will prove inadequate to answer the full 
amount of the damages which the owners of the Nelson have sustained. 
If so, it is undoubtedly a hardship upon these owners; but this cir- 
curn.stance will not entitle me to exerci.se a jurisdiction in their behalf, 
which, according to my own impre.ssion, I clearly do not posse.ss. I 
am not aware of any case in which this court, in a proceeding of this 
kind, has ever engrafted upon it a further proceeding against the 
owners, upon the ground that the proceeds of the ve.ssel proceeded 
against have been insufficient to answer the full amount of the damage 
pronounced for.” [Byles, J.—There is nothing there to .show that the 
juri.sdiction of this court is affected by the proceedings in the Admiralty 
Court.] Having obtained a decree of a court of competent and con¬ 
current jurisdiction,—a court whose decrees and orders are to have 
the effect of judgments at common law; 24 Viet. c. 10, s. 15,—it is 
contrary to reason to hold that a party shall be entitled to proceed for 
the same cau.se of action in another court. The case of The Volant, 
Merchent, 1 W. Rob. 383, 1 Notes of Ca.ses 503, is to the sarpe effect 
as the case of The Hope, Hepburn. In the two cases in the Admiralty 
Court relied on by the other side, there had been no execution upon 
the judgment in the first proceeding. Whereas, this, it is submitted, 
is preci.sely the same as if, after judgment and e.xecution in an action in 
one common-law court, a ‘second action were brought in another r» jQg 
court in respect of the .same cause. In Berry v. Barker, 8 Ves. *- 
527, 13 Ve.s. 198, after foreclosure and sale of the mortgaged estate, the 
Court of Chancery granted an injunction to restrain the mortgagee 
from seeking to recover the difi'erence at law. In the case of the 
Fortitude, Ilenrickson, 2 Hods. Adm. R. 58, it was held that parties 
who have abandoned a former suit instituted by them to compel pay¬ 
ment of cfertain alleged bottomry-bonds, will not be perinitted, unless 
on strong grounds shown, to carry on proceedings a second time to 
enforce a demand founded on the very same bonds. By the Merchant 
Shi})ping Act, 17 & 18 Viet. c. 104, s. 504, the owner's liability is in 
no case to exceed the value of the ship, where the event has hapja^ened 
without his actual fault or privity. That provision will be futile, if a 
proceeding of this sort be permitted. 

Archibald, in refjly, was stopped by the court 

WiLLES, J.—I am of opinion,—and my Brother Williams, who was 
obliged to go to Chambers, desired me to say that he concurred with 
u.s,—that this plea cannot be sustained. The plea sets up the excep¬ 
tion of res judicata, and therefore must show either an actual merger 
or that the same point has already been decided between the same 
parties. This, I apprehend, is clear from the authority of Comyns’s 
Digest, Action (K. 1.), and the following divisions. But it is unneces- 
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Barj to refer to the ancient authorities, further than to say that they 
are entirely consistent with the modern ones, as well as with the rule 
of the Civil law. Where the cause of action is the same, and the 
plaintiff has had an opportunity in the former suit of recovering that 
which he seeks to recover in the second, the former recovery is a bar 
.jQ., to the latter ^action. To constitute such former recovery a bar, 
however, it must be shown that the plaintiff had an opportu¬ 
nity of recovering, and but for his own fault might have recovered, in 
the former suit that which he seeks to recover in the second action. 
Every one is familiar with the case of a party who brought an action 
for the recovery of 1000?., and for default of evidence recovered 51. 
only, and then brought a second action to recover the balance; and 
the recovery in the former action was held to be a bar to the latter, on 
the ground that the plaintiff had had an opportunity of recovering in 
the first action the whole of his demand, and that, regard being had to 
the shortness of life, it was unreasonable to allow a defendant to be 
ve.xed a second time for the same cause.(rt) But, in order that it may 
be a bar, the circumstances must be such that the plaintiff might have 
recovered in the former suit that which he seeks to recover in the 
second. The authorities in the Civil law upon this subject are Cr.l- 
lected by Vice-Chancellor Knight Bruce in a very remarkable judg¬ 
ment in a case of Barrs v. Jackson, 1 Y. & C. C. C. 588 et seq.(i) li 
that be the true principle, let us see what the former suit here was. 
Now, the former suit, as explained in the judgment of the Privy 
Council in the ca.se of The Bold Buccleugh, 7 Moore’s P. C. 267, was 
for the purpose of establishing a maritime lien of the plaintiff by 
reason of the misconduct of the owners of the vessel which had caused 


the damage, and a proceeding which had for its object the obtaining 
from the proceeds (or the bail) satisfaction for the injury inflicted. 
What is the object of the pre.sent action? It is to recover compensa¬ 
tion from the defendants for the damages which tlie plaintiffs have 
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sustained by reason of the ^injury done to their ship. It is 
obvious that these two are not identical, unless the proceeds of 


the sale of the defendants’ vessel are equal to or exceed the amount 


of the damages sustained by the plaintiffs’ vessel. This plea does not 
supply us with the means of ascertaining that fact: there i.s, therefore, 
an entire absence of the essential part of a plea of res judicata. It is 


a condition of such a plea that it should show that the-first proceeding 
was one in which the plaintiff might have recovered that compensa¬ 
tion which he seeks to recover in the second. We have been pressed 
by Mr. Brett to say that the former judgment must necessarily be taken 
to have been for the whole of the damages which the plaintiffs have 


sustained. That, however, would I think be putting a novel and 


inconsistent construction upon the judgment of the Admiralty Court. 
It comes to this. Here is a lien which it requires the intervention of 


the court to make available, by decreeing a sale. If a person having 


an ordinary lien upon a chattel, with a power of sale, whether by 
agreement, or by act of parliament, were to sell it for a sum which 
satisfied only one-half of the debt, would he be prevented from suing 
in a court of law for the recovery of the other half? Clearly no. 


(a) See Barber v. Lamb, 8 C. B. X. S. 95 (E. C. L. R. Tol. 98). 
{b) And SCO Barrs v. Jackson, 1 Phillips 682. 
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Then, why should the plaintifFs be precluded here? Several cases 
have been referred to, where judges of great eminence and experience 
have refused to allow a proceeding in personam against the owner in 
the Admiralty Court to be engrafted upon a proceeding in rem, saying 
that it was contrary to the practice of that oourt.(a) It may very well 
be, looking to the ‘reluctance expressed by Sir William Scott, r»iii 
in the case of the Fortitudo, 2 Dods. Adm. R. 58, to permit a ^ 
second proceeding to enforce payment of bottomry-bonds, after the 
abandonment of a former suit instituted for the same purpose, that 
there is something in the constitution and practice of the Admiralty 
Court which militates against a proceeding like this. But there i.s 
certainly no such reluctance in the common-law courts. Further, there 
is tlie authority of Dr. Lushington in the case of The Ilope, Ilepburn,* 
I W. Rob. Adm. Cas. 15-i, that it is not competent for the court to 
engraft upon a proceeding in rem a personal action against the master 
(also a part-owner), to make good the excess of damage beyond the 
proceeds of the ship. The learned judge there expressly based his 
judgment upon the general principles upon which the proceedings in 
the Admiralty Court are conducted. But, in the case of The John 
and Mary, Swabey’s Adm. Rep. '471, the plaintiff, having sued in a 
cause of collision at common law, and recovered a verdict, was allowed, 
insolvency intervening, to assert liis lien in the Admiralty Court upon 
the ship, even after she had been transferred to a third party. It 
would seem to be a very extraordinary and somewhat inconsistent 
thing, if the proceeding in personam should be held no bar to a sub¬ 
sequent proceeding in rem, and yet the proceeding in rem should be 
held a bar to a subsequent proeeeding in a common-law court to recover 
what the plaintitf had failed to recover in the former suit. I must 
confess I see no reasoa why the plaintiffs should ‘not be al- 
lowed to recover the balance of the damage they have sus- *- 
tallied by a proceeding in this court. Mr. Brett did not very much 
rely on the Merchant Shipping Act. No doubt he will have the full 
benefit of its provisions on a future occasion. 

Bvi.e.s, J.—I am of the same opinion. This is like the Case of a 
niia who, having a debt secured by a pledge or mortgage, nece.ssarily 
resorts to legal proceedings to make the pledge available. Having 
done .so, and thus realized only a portion of his debt, I see no reason 
why he should not have recour.se to a common-law court for the 
recovery of the re.sidue. The riglit to proceed in the Admiralty Court 
in rem, after the personal remedy has proved abortive, has been twice 
recognised in Swabey’s Admiralty Reports,—once in the case of the 
master’s wages (The Bengal, p. 468), and again in the case of a col- 
li.sion (The John and Mary, p. 471). The only difficulty here is, that 
the damages may exceed the value of the ship. The defendants, how¬ 
ever, could not plead to damages: they could only rely '.ipcn the 

(m) ‘‘The warrant of arrest,says Sir William Scott in that case, “is» confined to (be ship j 
it goefl no further. It appears to me. therefore, that no personal liability beyond that value 
could be engrafted upon such a mode of proceeding ; and for this obvious reason, that, if I were 
to engraft f'uch personal res|iunsiblliiy upon the owner, tho original process would not justify 
such proceeding. Not only tho original process, but the appearance given by the individual 
him.«elf, would not justify it, because ho has appeared only to protect : is interest in tho ship, 
both by the form of the warrant and tho form of bis appearance.** 
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decree in the former suit as a bar. 
I think it is no good plea in bar. 

That the partial recovery of a debt 
obtained by a resort to a pledge, does 
not preclude the creditor from suing 
for the residue of his claim, which was 
the point determined in the principal 
case, is also involved in the decision of 
Ayers v. Watson, where the right to 
resort to additional security for the 
.debt was not only conceded as a re¬ 
medy independent of the controversy, 
but was assumed as the ground upon 
which an admission made during the 
trial that the creditor had additional 
security, was held not to be an estoppel. 
The undercurrent of the argument in 
favour of an estoppel, was that as the 
creditor might avail himself of the 
security, it should go in reduction of 
the amount to be recovered, and would 
thus constitute a partial defence. But 
the court refused to entertain the pro¬ 
position that the security ought, before 
it was collected, to be treated as a fund 
which should contribute to the liqui¬ 
dation of the debt; and unless they 
maintained that notion, the existence 
of the security did not become mate¬ 
rial, and the admission, in consequence, 
being irrelevant, could under no cir¬ 
cumstances operate as an estoppel. The 
case was this; A. secured a debt by 
mortgaging a ship to B., who took pos¬ 
session; C. obtained judgment against 
A. and levied on the ship j B. replevied, 
and C. defending in sheriff’s name, 
called A., who testified that he had also 
given B. a ground-rent mortgage as 
additional security for the debt. A. 
was held not estopped by this admis¬ 
sion in a suit on the ground-rent mort¬ 
gage from denying that the mortgage 
was a security for the debt: 25 Leg. 
Int. (Supreme Court of Pa. 1868) 316. 


And, for the reasons already given, 
Judgment for the plaintiffs. 

It is mentioned incidentally in the 
decision that the defendant Watson had 
included in the sum recovered by him 
in the New York replevin suit, the 
$2800 secured by the ground-rent mort¬ 
gage as a part of the debt covered by 
the mortgage on the ship. Since this 
remark was made, however, the New 
York Court of Appeals has reversed 
the judgment by the Supreme Court, 
on the ground that the judge’s charge 
was inconsistent with the evidence; 
which consisted of the testimony of 
Maximilian Goepp, Esq., who declared 
the mortgage invalid by the law of 
Pennsylvania. The judge ignored this 
testimony, and charged the jury tkit 
the mortgage was under the circum¬ 
stances valid by the law of Pennsyl¬ 
vania. The Court of Appeals evidently 
concurred in the accuracy of the judge’s 
statement of the law of Pennsylvania, hut 
pronounced it unwarranted by the evi¬ 
dence: Watson V. Campbell, New York 
Daily Transcript, Jan. 15, 1869. It 
has, from the earliest times, been recog¬ 
nised in Pennsylvania as one of the 
exceptions to the rule which requires 
an immediate change of possession that 
the mortgage of a ship at sea is valid, 
provided the mortgagee takes posses¬ 
sion as soon after her arrival as he con¬ 
veniently can: Morgan’s Ex’rs v. Bid¬ 
dle, 1 Yeates (1791) 3. 

Goodrich v. The City, was the con¬ 
verse of the principal case. The plain¬ 
tiff there sought first to recover at 
common law in the state courts for the 
loss of his vessel, and subsequently he 
endeavoured to recover for the same 
loss in adiniralty, but was precluded 
by the judgment against him in the 
state court: 5 Wall. (1866) 566. 
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♦CLAUDE BOUILLON et U® v. LUPTON. June 22. [*113 

Three stoamere, the Bourdoo, the Papin No. 1, and the Papin No. 6, which were iotcDded 
for the navigation of the Danube, were insured “at and from Lyons to Galutz,“ with leavo to 
call at all ports and places in the Mediterranean for all or any purpose, beginning the adventure 
at Lyons, Sac., with a declaration that “it should be lawful for the said ships to proceed and 
sail to and touch and stay at any ports or places whatsoever, and with leave to tow and bo 
towed, without being deemed any deviation,** Ac .,—tcarranttd to §nU on or before the Ibtk of 
1861. 

The Papin No. 6 left Lyons on the 24th of July, and arrived at Marseilles on the 30th. Tho 
Bourdon and Papin No. 1 left Lyons on the 2d of August, and arrived at Marseilles, tho former 
on the 7tb, tho latter on the 8th. All three vessels were in a fit and proper state for the voyage 
down the Kbone to Marseilles, but, from the nature of the navigation, they could not, on leav¬ 
ing Lyons, be in a state of readiness,—as to masts and sails, chains and anchors, sea crew, Ac., 
— for the sea portion of the voyage to Qalatx. 

They all left Marseilles properly manned and equipped for the residue of the voyage on tho 
23d of August,—the intermediate time having been consumed in the sea-equipment, and in pro¬ 
curing the surveys and permit to depart required by the French law, which could only bo 
obtained at Marseilles. This delay the jury found not to have been unreasonable:— 

Held, that both tho implied warranty of sea-worthiness, and tho express warranty to sail on 
or before the 15th of August, were complied with. 

As to the Papin No. 6, which arrived at Marseilles on the 30th of July, it appeared that she 
might have been got ready for sea several days earlier than she was, but that the captain deemed 
it prudent to detain her at Marseilles in order tbat*all three vessels might depart in company. 
The jury having found that this was a reasonable cause of delay as to that vessel,—tho court 
refused to disturb their verdict. 

This was an action brought by the plaintiffs, a company duly 
stituted and established in Paris as a soci^t^ en commandite accordii.;^ 
to the laws of France, and known a.s the Franco-Serve Company, upon 
three policies of insurance. 

The first count of the declaration stated, that, by a policy of insur¬ 
ance, bearing date the 6th of September, 1861, tho plaintiffs, by 
Messrs. Morice k Dixey as their agents, caused themselves to he 
insured, lost or not lost, al and from Lyons to Galatz, and while there 
for ton days, with leave to call at all ports and places in the Mediter¬ 
ranean for all or any purpose, upon the body, tackle, apparel, ord¬ 
nance, munition, artillery, boat, and other furniture of aud in the ship 
or steamer Bourdon, beginning the-adventure at Lyons as above, and 
continuing the same during the said voyage and until the said ship 
and premises should be arrived at Galatz, and while there for ten days, 
against perils of the seas and certain other perils and adventures as 
tlierein mentioned : and it was thereby ‘declared that it should 
he lawful for the said ship and premises in that voyage to pro¬ 
ceed and sail to and touch and stay at any ports or places whatsoever 
and wheresoever, and with leave to toio and be towed, without being 
deemed any deviation, and without prejudice to that insurance; and 
tliat tlie said ship and premises were and should be valued at “On hull, 
&c., valued 3000i.; on machinery, valued 3000Z.,—6000Z.to pay aver¬ 
age on each as if severally insured, and general average as per foreign 
statement, if so made up ; And by the said policy the said ship and pro¬ 
mises were warranted free from capture and seizure and the conse¬ 
quences of any attempt tliereat: And the said ship was warranted to sail 
on or before the \btk day of August, 1861: And by a memorandum there 
under written tlie said slup and premises were warranted free from 
average under 3 per cent, unless general or the ship be stranded; Aver¬ 
ment, that the defendant had notice of all the premises, and thereupon. 
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in consideration of a certain premium paid to him by tlie plaintiffs for 
the insurance of 100?. upon the said ship and premises in the said policy 
mentioned, the defendant subscribed the said policy for the said sum 
of 100?., and became an insurer to the plaintiffs of and upon the said 
ship and premises to that amount, and upon the terms and conditions 
of the said policy; that the plaintiffs were then and from that time 
until and at the time of the lo.ss thereinafter mentioned interested in 
the said ship and premises to the amount of all the moneys by them 
insured thereon; that the said Morice & Di.Key effected the said policy 
as their agents and on their behalf; and that the plaintiffs performed 
and complied with all warranties in the said policy contained ; that the 
said ship with the premises on board thereof departed on her said 
voyage, and while she was proceeding on the said voyage, and 
*during the continuance of the said risk, the said ship and 
premises were, by perils insured against, wholly lost; and that 
the plaintiffs did all things on their part to be done, and all things 
happened, and all times elapsed, to entitle the plaintiffs to be paid by 
tlii defendant the said sum of 100?. so insured by him as aforesaid ; 
bvt that the defendant had not paid the same. 

The second count was upon S, policy in the like terms and for the 
.same amount on the ship or steamer “ Papin No. 1 and the third 
coint was upon a policy in the like terms and for the same amount 
cii the ship or steamer “ Papin No. 6.” There was also a count for 
mcmey received by the defendant for the use of the plaintiffs, and for 
money found due on accounts stated. 

The defendant pleaded, as to the first, second, and third counts,—first, 
that the plaintiffs did not cause themselves to be insured as in those 
counts respectively mentioned, nor did the defendant become an 
ii’.Hurer to the plaintilfs as in those counts respectively mentioned, as 
therein respectively alleged,—secondly, that the plaintiffs were not 
intore.sted in the respective subject-matters of insurance in tho.se counts 
mentioned, as therein respectively alleged,—thirdly, that the said 
shii)s and premises respectively did n(.)t depart on the voyages insured, 
as in those counts re.spectivcly alleged,—fourthly, that the said ships 
a*'d premises respectively were not, nor was any part of the same 
respectively, lost by the perils insured against, as in tho.se counts 
respectively alleged,—fifthly, that the .said ships and premises respec¬ 
tively did not sail on or before the 15th day of August, 1861, within 
the true intent and moaning of the warranties contained in the .said 
policies respectively,—si.xtlily, that, at the time when the said ships 

.|p, and premises respectively departed and set *sail on the voyages 
■* respectively insured by the said policies respectively, they were 
respectively not seaworthy for the respective voyages,—seventhly, 
that, before the respective losses in those counts mentioned, the said 
ships and premises respectively wrongfully and improperly delayed 
proceeding upon and deviated from the voyages respectively insured, 
—and, to the money counts, eighthly, never indebted. Issue thereon. 

The cause was tried before (Joelcburn, C. J., and a special jury, at 
the last Spring Assizes at Kingston, when the following facts were 
proved and admitted:—The plaintiffs area French societe en com¬ 
mandite, whose object, amongst other things, was, to run steamers on 
the river Danube. For this purpose they purchased the steamers in 
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question, the Bourdon, the Papin No. 1, and the Papin No. 6, which 
were or had been river steamers built for and employed in the navi¬ 
gation of the Rhone, and were then at Lyons; and, in order to 
strengthen them and put them into condition for performing the sea- 
voyage to the Danube, they had them (and a fourth vessel called the 
Creuzot) repaired under an agreement whereby the three first-named 
vessels were to be completed and ready to depart by the 15th of 
July, 1861. 

In the month of July, 1861, the plaintiffs, through their agents, 
effected the three policies of insurance in question on the hull and 
machinery of the three steamers Papin No. 1, Papin No. 6, and Bour 
don, then at Lyons. The policies were subscribed in the usual manner 
by the defendant, an underwriter at Lloyd’s. 

The steamer Papin No. 6 left Lyons on the 24th of July, and the 
Papin No. 1 and the Bourdon on the 2d of August, 1861. 

The first part of the V 03 'age from L^'ons to Galatz consists of a 
river voyage down the Rhone for a ’distance of about three linn- 
dred miles, viz. from Lyons to Arles, at or near the mouth of ^ 
the Rhone. This navigation can be performed only by vessels of 
light draught and without masts or standing rigging, in consequence 
of the shallowness of the water and of there being several bridges 
across the Rhone; and, according to the French law, it is necessary 
that there should be a special permit for this river vo^’agc, and that 
the vessel should be manned by a competent river crew. 

It was admitted, on behalf of the defendant, that the vessels w'cre 
when they left Lyons, and continued to be throughout the river navi¬ 
gation, in a fit, proper, and sea-worthy state and condition for the 
navigation of the river. 

'I'he vessels, on leaving Lyons, had their masts on board, but none 
of the said masts up; it being, as before mentioned, impossible to 
descend the Rhone with the masts up, on account of tlie bridges 
over the river. The steamers, at the time they left Lyons, were not 
furnished with rigging, sails of any kind, compasses, chains, or sea- 
anchors,—all of which were indispensable for the voyage to Galatz; 
and they were manned with river crews, and not with sea crews. The 
rigging, sails, compasses, chains,'and sea anchors for such voyage 
could not be purcliased at Lyons, but might, if necessar 3 ^ have been 
purchased at Marseilles or some other seaport, and sent up to Lyons. 
A crew for a sea voyage could not be procured at Lyons, Cliains 
and sea-anchors could not have been carried on board the said steamers 


during the river navigation, on account of the draught of water. 

Tiie steamer Papin No. 6 reached Arles on the 28ih of Julv, left it 
on the 29th, and reached Marseilles on the same niglit, and was noti¬ 
fied on the following day. The Bourdon reached Arles on the 6th of 
August, left Arles on the same day, arrived at Marseilles on the 7th, 


and ’w'as notified on the following day. The Papin No. 1 
reached Aries on the 8th of August, left Arles on the same 


[*118 


day, and arrived at Marseilles and was duly notified on the 9th. 

It was necessary, for the reasons and purposes hereinafter men¬ 


tioned, that all the three steamers should proceed to and stay at Mar¬ 


seilles. 


Arles is a port on the Rhone a little above the mouth of the river, 
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and Marseilles is distant about thirty miles from the mouth of the 
Rhone. According to the French law, the river navigation stops at 
Arles; from Arles to Marseilles is considered a sea voyage. The 
voyage between these two places is a coasting voyage of about thirty- 
two English miles. 

The three steamers left Arles in the same condition (except as to 
the crews) in which they left Lyons. They were not, nor was either 
of them, manned with complete sea crews; but some additional sailors 
were taken on board each of them at Arles, to assist the several river 
crews in bringing the steamers round from Arles to Marseilles; and 
each vessel was under the charge of a skilled and competent sea cap 
tain. 

Masts, ropes, chains, and sea-anchors could have been obtained at 
Arles, but not so conveniently or expeditiously as at Marseilles. A 
.sea crew might be obtained at Arles. Compasses and sails could only 
be obtained at Arles by ordering them from Marseilles. There an. 
no persons at Arles competent to adjust the compasses, which was 
necessary in the ca.se of each of the three steamers. 

When the steamers left Arles, and throughout the voyage to Mar¬ 
seilles, they were in fit and sufficient state and condition to perform 
that portion of the voyage; but they were not sea-worthy for tl.e 
voyage to Galatz: and some alteration in their rudders was necjf.- 
sary. 

*11Q1 *The French law requires that every vessel, before putting 
-* to sea,' should undergo two inspections by a commission of 
"capitaines visiteurs;” that she should receive on the first occasior a 
certificate of survey enumerating what (if any) repairs, alterations, or 
additions are necessary to render her fit to put to sea; and that, (tii 
the second inspection, she should receive a certificate of fitness hr 
sea, reciting the requisitions made in the first, and specifying that 
they had severally been complied with. In all cases the two inspec¬ 
tions are indispensable, even though upon the first inspection no re 
pairs, alterations, or additions may have been ordered. The French 
law, in the case of a steamer, further requires that there should be 
another inspection by other officers, to test her fitness for sea in re¬ 
spect to her machinery, and to certify thereto. When these and 
other provisions of the law have been eomplied with, the ves.sel, un¬ 
less she is navigating backwards and forwards between fixed ports 
under a regular license, must obtain a "permit de partir” before she 
will be allowed to leave port. 

fi’lio commission of inspection for all ships and steamers to sail 
from the Mediterranean coast of France, sits at Marseilles, where the 
commi.ssioners reside. 

In the case of the three steamers in question, the several inspec¬ 
tions and certificates above enumerated were necessary; and the 
same could not have been had at any other place than Marseilles. 

Upon the arrival of the vessels^ re.speetively at Marseilles, the fur¬ 
nishing them and fitting them out with what was required for the 
voyage to Galatz was commenced and proceeded with. The masts 
and rigging were set up; and the sails were put on board and fixed. 
The measurements for these sails had been taken at Lyons by a ship- 
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broker of Marseilles in the early part of *July; and the sails r *220 
were ordered to be and were ready at Marseilles for the seve- *- 
ral vessels at the times of their respective arrivals at that port. Chains 
and sea-anchors were also put on board the several steamers, and their 
compasses were adjusted. 

The crew of the Papin No. 6 were hired and went on board her at 
Marseilles on the 30th of July ; that of the Bourdon were hired and 
went on board her at Marseilles on the 7th of Augn.st; and that of 
the Papin No. 1 were hired and went on board her about the 16th or 
17th of August. 

Application was made on the 13th of August to the “capitaines 
visiteurs" to inspect all the three vessels. The first survey of those 
officers took place on the 16th of August. The certificates of such 
surveys were signed on that day, and registered in the registry office 
of the Tribunal de Commerce at Marseilles on the 20th. The second 
survey of the “capitaines visiteurs” on each of the three vessels took 
place on the 19th of August; and the certificates of such last-men¬ 
tioned surveys were registered as required by the French law on the 
20 th. 

The “ role d’dquipage,” or muster-roll, was pre.sentcd for signature 
and duly signed on the 19th of August. The French law requii-ss 
that the said role d’dquipage should be signed before the sailing 
license is granted. Tlie sailing license or permit de partir was applied 
for on the 19th of August; and a provisional permit, which was suffi¬ 
cient to authorize the vessels’ sailing on the voyage, wa's granted on 
the 20th. 

The three vessels were ready to sail for Galatz on the morning of 
the 20th of August, and not before. 

The Papin No. 6 might have been properly equipped, certified, and 
ready to sail from Marseilles some days before the 20th of August: but 
her equipment was not hastened as much as it might have been, because 
*it was deemed prudent and reasonable, for the common inte- r*]^21 
rests of the underwriters and the assured, that she should be ^ 
delayed for the purpose of sailing in company with the other two 
vessels. A captain in the French navy gave evidence to this effect. 

The three vessels were detained by stress of weather at Marseilles 
from the 20th of August until the 23d, on which day they set sail in 
company. 

It was admitted on behalf of the defendant, that, at the time the 


three ve.ssels so left Marseilles, they were in all respects sea-worthy for 
the voyage to Galatz. No delay or deviation took place from the time 
of the ve.ssels’ leaving Marseilles. 

The three steamers all went down together in the Black Sea on 
the 14lh of October, 1861, the first day they got into the Black Sea, 
and within a day’s sail of their destination, and were totally lost. 

The Lord Chief Justice left it to the jury to say whether there was 
an unreasonable delay in the fitting out of all or any of the said three 
steamers at Marseilles, and requested the jury, in the event of their 
thinking, that, in the case of the Papin No. 6, there had been unrea¬ 
sonable delay, to find specially whether it was prudent and reasonable, 
for the common interest of the underwriters and the assured, that the 
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I'.ipin No. 6 should be delayed for the company of the other two 
vessels. 

The jury found that there was no unreasonable delay as I’egarded 
the Papin No. 1 and the Bourdon; and, as regarded the Papin No. 6, 
that the delay was justified by the fact of her waiting for the other 
vessels. 

Upon these findings, his Lordship directed the verdict to be entered 
for the plaintiffs; reserving leave for the defendant to move to enter 
the verdict for him as to all or any of the vessels, upon the grounds,— 
♦ 1991 that the warranties as to the sailing on or before *lhe 15th 

“■* of August, 1861, were not complied with,—secondly, that the 
vessels were bound to sail on or before that day, properly equipped 
for the voyage, without being afterwards del.ayed for the purpose of 
preparations and being made ready for the voyage,—thirdly, that the 
ves.sels were not sea-worthy at Lyons, nor at the time of their com¬ 
mencing their voyage upon the open sea: and, as to the vessel Papin 
No. 6, on the further ground that the delay at Marseilles in waiting 
for the other vessels was not justifiable. 

Bovill, Q. C., in Easter Term last, obtained a rule nisi accordingly, 
or for a new trial, on the ground that the verdict was again.st tlie evi¬ 
dence on the last point, viz. as to the Papin No. 6. He cited Ridsdale 
V. Newnham, 4 Campb. Ill, 3 M. & Selw. 456, Pettigrew v. Pringle, 3 
B. & Ad. 614 (E. C. L. E. vol. 23), and 1 Arnould on Insurance, 2d 
edit. 643. [WiLLES, J., referred to Biccard v. Shepherd, 14 Moore’s 
P. C. 471.] 

Horace Lloyd and Watkin Williams showed cause.—Two questions 
are presented for consideration in this case,—first, whether there has 
b:cn a compliance with the warranty “to sail on or before the 15th 
u'i August,”—secondly, whether there was a deviation, more especially 
OA the part of one of the vessels, the Papin No. 6, by an unrea.sonable 
df’ay at Marseilles after the commencement of the voyage. The 
w'hole law upon the subject of the warranty to sail on or before a given 
do.Y will be found in the cases of Ridsdale v. Newnham, 4 Campb. Ill, 
3 M. & Selw. 456, Pettigrew v. Pringle, 3 B. & Ad. 514 (E. 0. L. R. 
voh 23), Cochrane v. Fisher, 2 C. & M. 581, 4 Tyrwh. 424 (in error, 1 
Cl M. & R. 809, 6 Tyrwh. 496), and Lang v. Anderdon, 3 B. & C. 495 
(E. C. L. R. vol. 10), 5 D. & R. 393. The result seems to be, that, in 
Older to comply with a warranty to sail, the ship must not only have 
broken ground on or before the day, but she must have done 
'*'12”1 with an intention of at once proceeding on her sea voyage, 
being then in a state of perfect readiness for it. Sea-worthiness 
is a relative term, having reference to the particular perils the ship 
may be e.vpected to encounter: Gibson v. Small, 4 Ilou.se of Lords 
Cases 353. Here, the insurance is for a voyage from Lyons to 
Galatz,—Lyons being about three hundred miles up the Rhone, and 
Galatz about ninety-five miles from the mouth of the Danube (.sec 
Schilizzi V. Derry, 4 Ellis & B. 882),—with leave to call .at all ports 
and places in the Mediterranean for all or any purpose; and it was 
declared “ that it should be lawful for the vessels to proceed and sail 
to and touch and stay at any ports or places whatsoever and whereso¬ 
ever, and with leave to tow and be towed, without being deemed any 
deviation, and without prejudice to the insurance.” The Rhone, as is 
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well known, and as the underwriters must be assumed to have known, 
is a narrow and swift river, spanned by several bridge.s, and having 
its course obstructed by shoals and mud-banks which make its navi¬ 
gation exceedingly difficult, and only to be performed by a ves.sel 
without masts and having on board a river crew. The facts show 
that the vessels, which all left Lyons before the 15th of August, 1861, 
starte<i witli everything on board and in all re.spects completely fit for 
the voyage down to Arles. It appears also that it was eonvenieiit in 
the highest degree for the vessels to go to Marseilles for some of the 
equipment necessary for the sea portion of their voyage, and absolutely 
essential that they should go there for some of them, and especially 
for the surveys required by the French law and for the permit de 
partir, without which they could not have proceeded to sea. That the 
vessels left Lyons in a fit state for the prosecution of the voyage down 
the river, is conceded; and it was proved that what was done at Mar¬ 
seilles *was proper and necessary to be done there; and the r*j24 
jury have found that there was no unreasonable delay. In *- 
Dixon V. Sadler, 5 M. & W. 405, 414, Parke, B., thus lays down i.he 
law as to the implied warranty of .sea-worth! ness,—“In the case of an 
insurance for a certain voyage, it is clearly established that there is 
an implied warranty that the vessel shall be sea-worthy, by wliicb. is 
meant that she shall be in a fit state as to repairs, equipment, and 
crew, and in all other respects, to encounter the ordinary perils of /he 
voyage insured, at the time of sailing upon it. If the insurance 
attaches before the voyage commences, it is enough that the state of 
the ship be commensurate to the then risk;(«) and, if the voyagt he 
such as lo require a different complement of men, or stale of equipment, in 
different parts of it, as, if it were a voyage doion a canal or river, and 
thence across to the oqjcn sea, it would be enough if the vessel were at the 
commencement of each stage of the navigation qwoperly manned and 
equipped for it." Several cases are referred to as establishing that 
principle: and it received the confirmation of the judicial committee 
of the Privy Council in the recent case of Biccard v. Shepherd, 1-4 
Moore’s P; C. 471. In tlie case of an insurance of a vessel on a 
voyage to the Greenland fishery, it is well known that part of the 
necessary* equipment, as well as the crew, are taken on board when 
the vessel arrives at the Orkney Islands. There, the warranty to sail 
on or before a given day would be complied with by a departure in a 
state of fitness for that portion of tlie voyage. This voyage clearly is 
one which is divisible into distinct parts or stages, according to the 
rule laid down by Lord Wensleydale; and it is enough if the vessels, 
at the time of their departure from Lyons, were, as the jury have 
"found, and as indeed the defendant admitted, in a fit state to r*j^25 
undertake the voyage to Arles, and fit on leaving Arles for the *■ 
voyage to Marseilles. The rule laid down in Arnould on Insurance, § 

. 228, upon the authority of Lang v. Anderdon, 3 B. & C. 495 (E. C. L. R. 
vol. 10). 5 D. & E. 393, Eidsdale v. Newnham, 4 Campb. Ill, 3 M. & 
Selw. 456, and Pettigrew v. Pringle, 3 B. & Ad. 514 (E. C. L. R. vol. 
23), applies only to a voyage from port to port. In the last-mentioned 
case the vessel put into another port, and made that for all essential 
purposes the port of departure. This is well illustrated by the case 
(o) Anneu t. Woodman, 3 Taunt 30; lllbbert r. Martin, Park Ins. 6 edit. Vol. 1, p. 299, a. 
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of Bond V. Nutt, Cowp. 601. The ship Capel was insured on a home¬ 
ward West-India voyage, “lost or not lost, at and from Jamaica to 
London, warranted to have sailed on or before the Isi of August, 1776.” 
It appeared that the ship, having been completely laden and in every 
respect prepared for her voyage to London, at St. Anne's (a port on the 
north coast of the Island of Jamaica), sailed from St. Anne’s Bay on 
tlie 26th of July for Bluefields (an open roadstead on the south coast 
of the same island, and therefore out of the ship's direct course to England), 
in order to join convoy there,—Bluefields being the general rendez¬ 
vous appointed for convoy for all ships on the Jamaica station. The 
ship arrived at Bluefields on the 29th of July, expecting to find the 
convoy then ready there: the convoy, however, not being tliere, the 
ship was detained by an embargo, under order of the government, 
and tlicre kept under it until the 6th of August, when she finally 
sailed with the convoy for England. The question was, whether there 
had been a compliance with the warranty “to have sailed on or before 
the Isf of August." At the trial Lord Mansfield was rather inclined 
to think that there had not: but, after very full consideration, and 
two arguments, his Lordship and the whole Court of King’s Bench 
unanimously of *opinion, that, as the ship, when she 
J sailed from St. Anne’s, had no view or object whatever but to 
make the best of her way to England, and touched at Bluefields only as 
being the safest and best course {under the then circumstances) of her navi¬ 
gation to England, the voyage from Jamaica homewards had begun 
from .St. Anne's and consequently that the ship had sailed, within the 
meaning of the warranty, when she left St. Anne’s Bay on the 26th 
of July. “The great distinction,” said Lord Mansfield, "is this,— 
that she sailed from St. Anne’s for England by the way of Bluefields; 
and that it was not a voyage from St. Anne’s to Bluefields with any 
object or view distinct from the voyage to England. If she had gone 
first to Bluefields for any purpose independent of her voyage to Eng¬ 
land.—to have taken in water, or letters, or to have waited in hopes 
of convoy coming there, none being ready, —that would have given 
it the condition of one voyage from St. Anne's to Bluefields, and another 
from Bluefields to England.” Thclluson v. Fergusson, Dough 360, is 
a case very much of the same kind. Did these vessels bona fide sail 
on their voyage to Galatz when they left Lyons? All the evidence 
sho'.v.s tliey did. The voyage from Lyons to Arles or Marseilles was 
a separate and distinct voyage or portion of the voyage for the p)ur- 
pose of this warranty. [Byi.es, J.—There is no substantial difference 
for thi.s juirpo-se between Arles and Marseilles.] If both parties knew 
it to be impossible that the vessels could be sea-worthy at Lyons for 
the whole voyage thence to Galatz, the construction sought to be put 
by the defendant upon this warranty cannot be the true one. It is an 
c.xceptional insurance altogether. Underwriters are bound to know 
the u.sages and the necessities of the ports to and from which they 
iu.surc: Kingston v. Knibbs,_ 1 Campb. 508, n. [Wli.LES, J.—The 
maxim “In contractis tacith insunt''kiua! sunt moris et con- 
suetudinis,” is better than all the cases.] The case of the 
Pajiin No. 6 is the same. 

Sir O. Ilonyman (with whom was Bovill, Q. C.), in support of the 
rule. -The voyage insured was one entire voyage from Lyons to 
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Galatz : and, seeing the dangers of the navigation witli vessels of such 
a build a.s tbo.se in question, the warranty to sail on or before the 15th 
of August was inserted for the express purpo.se of insuring the de¬ 
parture of the vessels completely equipped at the commencement of 
their voyage; any subsequent delay, therefore, was a deviation. 
[Byles, J.—Upon the evidence, that was impossible; and it was 
known to all the parties to be impossible. Williams, J.—The ves¬ 
sels could not have got down the river, if they had been, at the time 
of their departure from Lyons, equipped for the voyage the whole way 
to Galatz.] The warranty is, that the vessels shall sail on the voyage 
insured; and they do not sail on the voyage insured unless they are 
completely equipped and ready for the voyage. If it was not po.ssible 
to do all things nece.ssary for that purpo.se at Lyons, the vessels were 
bound to go down the river at such time as would have enabled them 
to sail from Marseilles on the loth of August. There is no authority 
for dividing the vo^'age into two parts, so as to alter the construction 
of the particular warranty. The same arguments which have been 
urged here might have been urged with equal force in Kidsdalc v. 
Kewnham, 4 Campb. Ill, 3 M. & Selw. 456. There, the policy was 
on freight and goods per ship E.s.say, at and from Portneuf to London, 
w'h a warranty to sail on or before the 28th of October. On the 26th 
tno ship dropped down from Portneuf with an incomplete crew for the 
vryage, and on the 28th reached Quebec, which was the nearest place 
(there she could obtain a clearance, *and there completed her r»i28 
crew, and on the 29th obtained her clearance, and .sailed the *- 
next day. And it was held that the dropping down from Portneuf to 
Quebec on the 26th was not a compliance with the warranty. Upon 
amotion for a new trial. Lord Ellenborough said: “ I thought the 
warranty contemplated a sailing upon the voyage, and that the ship's 
dropping down from Portneuf to Quebec without her complement of 
men, showed that that was only preparatory to the voyage. The 
policy being at and from,-there is no doubt it attached at Portneuf; 
but, according to the reason of the thing, the policy must be taken 
distributive, and ‘warranted to sail on such a day,’ must mean, to sail 
on her voyage, that is, when the shipi could get her clearances and sail 
equipped for the voyage.” In Lang v. Anderdon, 3 B. & C. 495, 499 
(K. 0. L. R. vol. 10), 3 D. &; R. 393, Abbott, C. J., says: ‘‘It is clear 
that a warranty to sail, without the word from, is not complied with 
by the ve.ssel’s raising her anchor, getting under sail, and moving 
onward.s, unle.ss at the lime of the performance of these acts she has 
everything ready for the performance of the voyage, and such acts are 
done as the commencement of it, nothing remaining to be done after¬ 
wards. This appears from the case of Bond v. Nutt, and was so 
decided in Ridsdale v. Newnham.” In Pettigrew v. Pringle, 3 B. & 
Ad. 514 (E. C. L. R. vol. 23), the plaintiff' effected an insurance on 
freight, &c., by a ship, subject to certain regulations, which provided 
that vessels should not sail from ports m Ireland after the ls< cf Septem¬ 
ber ; and that the time of clearing at the Custom House should be 
deemed the time of sailing, provided the ship were then ready for sea. 
The plaintiff’s ship, being in the port of Sligo, dropped down the Bal- 
lyshannon before the 1st of September, in readiness for sea, except 
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*1291 quantity of ballast (only fifteen tons 

-* •instead of fift}’), there being a bar at the mouth of the river 
which the ship could not have crossed with that quantity on board. 
Boats were in waiting outside, on the 1st of September, to ship the 
remainder of the ballast, and the vessel crossed the bar on that day, 
but struck in doing so, and the master, to ascertain what damage she 
had received, put into an adjacent port without taking the rest of his 
ballast, which was not done till the 4th, and the vessel proceeded upon 
her voyage on the 8 th. It was held that the ship’s dropping down the 
river and crossing the bar without her full ballast, was not a sailing; 
and that, until the ballast was completed, she was not ready for sea 
within the rule referred to by the policy. “ The general principle of 
the decisions,” said Lord Tenterden, “is this, that if a ship quits ht. 
moorings and removes, though only to a short distance, being per/ecllf 
ready lo proceed upon her voyage, and is by .some subsequent oceurrenct! 
detained, that is nevertheless a sailing: but it is otherwise, if, at tho 
time when she quits her moorings and hoists her sails, she is not in a 
condition for completing her sea voyage.” And Littledale, J., said: 
“to entitle the plaintiff to recover, it should have appeared that the 
ship broke ground on the 1st of September, ready to go to sea. She 
required fifty tons of ballast to cross the Atlantic, and she had not 
that quantity on board till the 4th of September. It is said that when 
she broke ground she had as much ballast as she could take withm 
the bar; but that is no excuse; it was the plaintiff’s business to put 
himself in such a situation as to be sure of completing his ballast in 
the proper time. Having left it to the last moment, he must be liable 
for the consequence.” So here, the plaintiffs should have taken care 
that the ve.ssels should be ready for sea by the day named in the war¬ 
rant}'. In Graham v. Barras, 5 B. & Ad. 1011 (E. C. L. K. vol. 28), 
*1301 insured from April 1st, 1831, to January Lst, 1832, 

warranted not to sail foreign after the times limited in certain 
club rules. The rules or warranties of the club limited the times of 
sailing to different parts of the world, and by a distinct warranty it 
was declared that the time of clearing at the Custom House should be 
deemed the time of sailing, provided the ship was then ready for sea. 
The vessel insured was bound for the Bay of Fundy from Dublin, and 
the last day for sailing, by the rules, was, the 1st of September. She 
cleared out on the 31st of August, and dropped down the Lift'ey on 
the 1st of September, with an incomplete crew (though a full com¬ 
plement was engaged before the ship cleared out), to a place within 
the port of Dublin, where she hiy at anchor the rest of the day. 
During that day, the whole crew came on board, and on the 2d she 
jiroeceded on her voyage, having been prevented from doing .so on the 
l.st by an unfavourable wind. She was afterwards lost: and in an 
action upon the policy, it was held that the plaintiff was not entitled 
to recover, for that the ship did not actually sail till after the 1 st of 
September, and that she was not ready for sea at the time of clearing 
out, the whole crew not being then on board. These cases, it is sub¬ 
mitted, clearly show that these vessels were bound to be in a condition 
on the 16th of August to begin the voyage,—the entire voyage,—tc' 
Galatz; and the delay at Marseilles for the purpose of putting them 
in that condition was wholly unjustifiable. Dixon v. Sadler, 5 M. k 
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W. 414, is no authority for .saying that a voyage may be split up into 
distinct portions quoad the warranty to sail on or before a given day • 
and all that is laid down in the judgment of Lord Wensleydale in 
Biccard v. Shepherd, 14 Moore’s P. C. 471, is, that there may be one 
degree of sea-worthiness for a voyage down a canal or river, and 
another *and different one for a voyage to be performed upon 
the open sea. [Willes, J.—I do not see how you give any ^ 
application to the language of Lord Wensleydale in that case. Your 
argument seems to be, that, although it is conceded that a different 
state of fitness or worthiness is required for the river navigation from 
that which is required for the sea, no time is to be allowed for the 
necessary change in the condition of the vessels.] The plaintiff’s were 
bound to have the vessels in a fit state and ready to proceed to sea by 
the day named in the warranty. It is not pretended that this might 
not have been done at Arles. 

As to the vessel Papin No. 6, although she arrived at Marseilles on 
the 29th of July, no attempt was made to get her ready for sea before 
the 7th or 8th of August. The reason assigned for this, was, that it 
was considered advisable, having regard to the safety of the captains 
and crews, that the th^ee vessels should sail in company. That, 
however, was a delay for the purpose of avoiding a peril not insured 
against: and there was no evidence to show, that, in case of danger 
arising in the course of their passage from Marseilles to Galatz, those 
vessels could have assisted each other. The case, as regards this 
point, is precisely within the principle of O’Reilly v. The Royal 
Exchange Assurance, 4 Campb. 246, and O’Reilly v. Gonne, 4 Carnpb. 
249. In the former it was held, that, where a policy of insurance 
contains a warranty against seizure in port, if the ship, to avoid such 
seizure, runs to sea before she is properly loaded, .and is in conse¬ 
quence obliged to go to a port out of the course of the voyage 
insured, the underwriters are not liable for a subsequent loss ; and in 
the latter, where the policy contained no warranty against seizure, 
the underwriters were held liable. At all events, therefore, there 
must be a verdict for the defendant, or a new trial, as to the Papin 
No. 6. 

•Willes, J.(a)—This case presents some features of novelty: r,, „„ 
and, if the court were of opinion that the novelty was ia the ^ ^ 

principle of law which it is neoes.sary to affirm for the purpose of 
disposing of the rdle, we should certainly have taken time to consider 
our judgment. But, as it appears to us,—upon full con.sideration, and 
after having had the advantage of a most able and elaborate argu¬ 
ment on both sides,—that the principle which must determine the 
case is one which is clear as well as familiar, we have come to the 
conclusion that it will be better to dispose of it at once,—though, 
seeing the large amount involved, it would have been more satisfactory 
to our minds if the argument had taken place before a full court. The 
parties, however, were anxious that the case should be heard at tbe.se 
sittings: and, if either of them be dissatisfied with our decision, the\' 
will not be without remedy. 

The novelty and peculiarity of the case, so far as the decisions are 


(/t) Williniss, J., had left the court for the purpose of proceeding to Chambers before tbt 
close of ibe argument 


C. B. N. S., VOIi. XV. 


Digitized by 


Google 



132 


BOUILLON ». LUPTON. T. V. 1863. 


concerned, consist.^ in this, that, instead of the voyage insured being 
from a port to another port across the ocean, it commences by a dis¬ 
tinct navigation of some hundred miles down an inland river, where the 
conditions and tlie system of navigation are wholly and entirely dis¬ 
tinct from those which apply to the rest of the voyage of the vessels 
to their port of destination. The fleets proved at the trial show that 
it was a necessity, regard being had to the course of business pursued 
by persons using the navigation in question, and to that which must 
be regarded in all mercantile transactions, viz. the cost of conveyance 
and labour, and the like, that the ves.sels should upon starting from 
Lyons be in a state of preparation for the voyage down the river to 
Marseilles only, but nothin a state of preparation fit for the 
voyage from Marseilles to Galatz. It would be useless to go 
through all the evidence upon this point: it is enough to select one 
striking fact which warrants that conclusion, viz. that the vessels, 
because of bridges, could not go down the river with their masts 
stepped; their sails would be unavailingand they could only use 
steam-power: and, further, they would require an amount and a class 
of pilotage which would become unnecessary and useless when they 
reached the sea. Therefore, I repeat, the vessels must necessarily 
leave the place where their river navigation commenced, and must 
complete that river navigation in a state in which they would be 
wholly unsafe and unfit for the sea voyage. The river navigation 
was an entirely distinct portion of the voyage from Lyons to Galatz. 
Starting from Lyons, the vessels were not bound to be, and could not 
be, sea-worthy for more than the river navigation. It appears to me 
that no further statement of the facts is necessary for the purpose of 
dissevering the portion of the voyage between Lyons and Marseilles 
from that from Marseilles to Galatz, than the statement which I have 
already made. 

What, then, is the conclusion to be drawn, with reference, first, to 
the warranty of sea-worthiness, and, secondly, to the warranty con¬ 
tained in this policy, to sail on or before the loth of August? It 
appears to me to be impossible to read these warranties in the sense 
of saying that the vessels were to depart from Lyons in a complete 
state, fit to proceed upon their voyage to p^alatz. The facts,—which 
must have been as well known to the insurers as to the assured,— 
show that that construction would make the w.arranty defeat the 
policy altogether. The vessels could not be sent from Lyons in a 
complete state of sea-worthiness for the voyage from that place to 
*1 <14.1 therefore, *the necessity of the case compels us 

to reject that construction, it appears to me that we must take 
each of these warranties separatel}’-, and seediow far each of them has 
been complied with. And first I will take the warranty of sea-worthi¬ 
ness. For the reasons which I have already given, the warranty of' 
sca-worthine.ss must have a difterent meaning as applied to the two 
dificrent portions of the voyage. Whilst descending the Rhone, the 
vessels must be “sea-worthy,”—that is to say, in a state of fitness,— 
for the river navigation ; and, whilst on their voyage from Marseilles 
to Galatz, they must be fit for the sea portion of the voyage. But 
then another difficulty is suggested, viz. that there was an interrnedi- 
ftte voyage from Arles to Marseilles. With respect to the voyage 
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from the mouth of the Rhone to Marseilles, that appears to me to rest 
simply on geography. In one sense, no doubt, the vessels would get 
into the Mediterranean as soon as they left the mouth of the Rhone: 
but they did not then commence their sea navigation in the sense of 
a navigation for which a different preparation and a different sort of 
sea-worthiness was required: and it is with that we are now con¬ 
cerned. Then, can any distinction be drawn with respect to the 
voyage from Arles to Marseilles? ■ Clearly not, unless Arles was the 
proper place,—assuming that there was any allowable place,—for the 
vessels to delay in order to change their state of preparation from a 
state j)roper for river navigation to a state proper for sea navigation. 
Now, for this we must resort to the evidence. It certainly was possi¬ 
ble to procure at Arles the spars, sails, anchors, cables, and other 
appliances which were necessary to put the vessels in a fit state of pre¬ 
paration for the sea portion of the voyage. But, was it necessary or 
rea.sonable that the assured should incur the expense of having these 
things brought to Arles, When the vessels ‘could in their then r*io- 
state of preparation safely proceed to Marseilles and have them ^ 
more conveniently and at less expense supplied there? and was there 
any delay which could prejudice the insurers? On the contrary, the 
delay which would have been caused by bringing to Arles the things 
necessary for a sea equipment would have extended to months; 
whereas, the whole was completed at Marseilles in a few days. But, 
further, supposing the vessels could have been and had been com¬ 
pletely equi[)ped for the sea voyage at Arles, it was still necessary 
that they should proceed to Marseilles for the purpose of obtaining the 
surveys and certificates which are essential to a due compliance with 
the laws of 1701 and 1807. The vessels had a right under the policy 
to touch and stay for all lawful purposes at auy port or place on their 
way ; and unquestionably Marseilles was a lawful port to stay at for 
that necessary purpose, regard being had to the nature of the voyage 
and the country to which the vessels belonged. It appears to me, 
therefore, that, as the vessels were sea worthy from Arles to Mar¬ 
seilles, the objection that they were not completely fitted at Arles is 
one which resolves itself into a mere question of delay; and the evi¬ 
dence plainly shows that the a.ssured would have been guilty of culpa¬ 
ble delay if they had detained the vessels at Arles instead of at once 
proceeding to Marseilles. 

The warranty of sea-worthiness, then, so far as regards the voyage 
from Lyons to Marseilles, having been complied with, has it been 
complied with as regards the remaining portion of the voyage, viz. 
from Marseilles to Galatz ? As to the delay at Marseilles, it appears 
to me, that, if the underwriter could have shown that there was any 
residuum of repair completed at ifarseilles which might have been 
completed at Lyons, and which caused any delay at Marseilles, he 
would have succeeded on the second ‘point. If it could have r*iqo 
been shown that the repair to the rudder, for instance, was one ^ 
which might have been completed at Lyons, and that the doing it at 
Marseilles caused a greater delay there than would have been occa¬ 
sioned by doing those repairs only which it was necessary should be 
dona at Marseilles, I should have said that the delay defeated the 
policies. But it appears to me that the assurer has failed upon the 
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second proposition, even although he might have been successful on 
the first. With regard to the first, it is necessary to consider whether 
the repairs which were done to the rudder were repairs incidental to 
changing it from that description of rudder which is used for the river 
navigation to that which is adapted for a sea voyage, or whether they 
were such as were rendered necessary by .some injury sustained in tlje 
course of the passage down the river, and which would fall within tho 
ordinary class of “ average.” Now, there is no evidence tliat 
the rudder sustained any damage in coming down the river, or that 
the repair or alteration of the rudder caused any delay. Whilst the 
masts were being placed, by whatever number of men or mechanical 
appliances, it may well be that the rudder was at the same time under¬ 
going the requisite alteration or repair by some trifling application of 
labour. If it can be supposed that every portion of rcfiair which is 
done to a vessel must necessarily be done in some other portion of 
time consecutively from every other repair, and that the whole cannot 
proceed simultaneously, the argument will advance some w.ay. But, 
even if that could be established, I should have thought that in the 
form in which this matter is presented to the court it w.a3 not compe¬ 
tent to the defendants to rai.se such a question. I should have thought, 
that, if that was intended to be relied on by the defendant, it ought 
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to have been distinctly pointed *out at the trial, and the o|)inion 
of the jury taken upon it. For the reasons which I have given. 


although proper to be mentioned to the court, it is, I think, a point 


which, when properly sifted, does not bear the importance which, 
under the influence of Sir George Honyman’s argument, it at one 


time assumed. 


Having, as I conceive, disposed of the warranty of sea-worthiness, 
assuming that there may be a case in insurance law in which the sea¬ 
worthiness need not exist with reference to the entire voyage at tho 
time the vessel weighs anchor and breaks ground,—the next question 
is, whether there is in our law of insurance such a case as that of a 
warranty of sea-worthiness applicable in difl'ercnt degrees to two 
several parts of the voyage insured, arising cither from the necessity 
of the case or from the usage of navigation; because it appears to me 
th.at either would warrant the assured in their contention in this case. 


Now, with respect to the necessity of the case, I have already 
explained that, in the view I take, such necessity did e.xist. And, 
with regard to the usage of navigation, the evidence seems to me to 
show, that, if the assured had done other than what they did, they 
would have pursued an unusual course : and the policies give e.vpress 
power to sUiy for all lawful purposes at Marseilles. 

Now, to show that there is such a case, it,ai)pears to me only to be 
necessary to refer to the authority of Lord Wensleydale in Biccard v. 
Shepherd, 14 Moore’s P. C. 471. I do not propose to go through tho 
facts of that case, for in truth there is no similarity between them and 
the facts of the present case: but I refer to the judgment of Lord 
Wensleydale in order to show that there may be an insurance with a 
fluctuating warranty of sea-worthiness. The case is one of the highest 
authority, seeing that it is tho unanimous judgment of tho judicial 
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committee of the Privy Council. They *felt that there was 
considerable difficulty in separating a voyage between intenne- 
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diate ports from the voyage from the port of departure to the port of 
ulterior de.stination: but, after much consideration, they held that the 
sea voyage was to be divided into several periods, and that the war¬ 
ranty of sea-worthiness had reference to the condition of the vessel at 
tho.se .several periods. Lord Wensleydale, of whose great authority 
it is unnece.ssary to say anything, thus lays down the law:—“Some 
propositions in the doctrine of implied warranty of sea-worthiness, 
which form a part of every contract of marine insurance on voyages 
(for, to time policies it does not apply), are perfectly settled. They 
are laid down in the case of Di.von v. Sadler, 5 M. & W. 514, in which 
I gave the judgment of the Court of Exchequer, with the concurrence 
of my Brethren, founded on the principle laid down in several cases, 
—Busk V. The Royal Exchange Assurance Company, 2 B. & Aid. 72, 
Walker v. Maitland, 5 B. & Aid. 171 (E. C. L. R. vol. 7), Holdsworth 
V. Wise, 7 B. & C. 794 (E. C. L. R. vol. 14), 1 M. & R. 673, Bishop v. 
Pentland, 7 B. & C. 219, 1 M. k R. 49, and Shore v. Bentall, 7 B. & 
C. 798, n. ‘There is an implied warranty in every insurance of a 
ship, that a vessel shall be sea-worthy, by which it is meant that she 
shall be in a fit state as to repairs, equipment and crew, and in all 
other respects, to perform the voyage insured, and to encounter the 
ordinary perils, at the time of sailing upon it.’” That is the general 
rule. If it be applicable here, of course there can be no doubt that 
the defendants are right, and they ought to succeed, because the war¬ 
ranty of sea-worthiness has not been complied with at Lyons in 
respect of the whole voyage. Lord Wensleydale continues: “If the 
insurance attaches before the voyage commences, it is enough that the 
state of the ship be commensurate to the then risk ; and, if the voyage 
be such as to require a different complement *of men or state of [-*233 
equipment in different parts of it, as, if it was a voyage down '■ 
a canal or river, and thence to and on the open sea, it is enough if the 
vessel be, at each stage of the navigation in which the loss happens, 
properly manned and equipped for it. But the assured makes no 
warranty to the underwriters that the vessel shall continue sea-worthy.” 
Therefore my Lord Wensleydale, evidently contemplating a case of 
this description, lays it down authoritatively that it is sufficient if the 
warranty is complied with by the ship being sea-worthy at and for 
each stage of the navigation. 

Now, is it possible, dealing with the law of insurance, if reason and 
good sen.se are to have any weight, to say that the warranty of sea¬ 
worthiness is complied with if the vessel is in a sufficient state of 
preparation for each portion of the vov.age, and yet that no time shall 
be allowed for making the nece.s.sary change in her state? It is only 
necessary to state the proposition in order to elicit the true answer 
from every person having any acquaintance with insurance law. If a 
change may take place, the owner is entitled to a reasonable time in 
which to effect that change. It appears to me, therefore, that the war¬ 
ranty of sea-worthiness was complied with here in respect of place, 
according to the principle above laid down, arid which principle I am 
content to act upon. 

We come next to the question of time. In disposing of the ques¬ 
tion as to the warranty of sea-worthiness, I have necessarily considered 
and disposed of the question of time so far as relates to deviation and 
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delay (otber than deviation and delay imputed to the vessel called 
Papin No. 6) in re.spect of the repairs and alterations effected at Mar¬ 
seilles for the purpose of fitting the vessels for sea-navigation. But 
I have not disposed of the question whether or not the vessels did 
• 14.01 before the loth of August. That is a question 

-I which requires a great deal of attention, because, with reference 
to the ordinary case of a vessel bound on a voyage from port to port, 
the law is settled, that a ship is not to be taken to have sailed unless 
she is completely equiy)ped for the voyage upon which she is starting, 
and her equipment is not complete until she leaves her port of depart¬ 
ure, everything having been done which is usually done to make her 
fit to proceed on her voyage. That is the ordinary rule; and it has 
been laid down in a great variety of cases to which reference has been 
made in the course of the argument,—more especially in the case of 
Ridsdale v. Newnham, 4 Carnpb. Ill, 3 M. & Selw. 456, before Lord 
Ellenborough, where the insurance was from Portneuf to London, 
with a warranty to sail on or before the 28th of October, and the ves¬ 
sel left Portneuf before the day in question sufficiently equipped for 
her voyage of thirty-si.'c miles down the smooth waters of the St. Law¬ 
rence to Quebec, where only she could obtain her clearances for the 
voyage, but with an incomplete crew for her voyage to London. So 
with respect to the case of Pettigrew v. Pringle, 3 B. & Ad. 514 (E. 
C. L. R. vol. 23), where the ves.sel bad to get over the bar at the mouth 
of the river Ballyshannon, and take on board the thirty-five tons of 
ballast which was necessary for the purpose of making her ready' for 
a sea voyage, and she did not take in that until after the time appointed 
for h'er .sailing. It is sufficient to refer to these cases as being speci¬ 
mens of authorities in which it has been laid down as clear law, that 
a vessel is not to be considered as having sailed from her port of 
dejiarture until she is ready to proceed upon the voyage insured. 
Upon that I conceive there is no doubt at all. On the other hand, I 
conceive it to be equally clear that the utmost ‘extent to which 
^ those cases go, is that which is stated in that very ably and 
carefully compiled work, Piiillips on Insurance, in which the learned 
author treats these cases as showing that a vessel cannot be said to 
“ sail” from a port without having completed her equipment either 
there or at another place which is to be considered as forming part of 
the same port,—or, as he has it, “appended to the port for the pur¬ 
pose of preparing the vessel for her voyage.” But in none of those 
cases w'as there the necessity which exists here, of construing the 
warranty of seaworthiness with reference to each distinct part of the 
voyage: And here it w'as impossible that the vessel should leave the 
first port, the terminus a quo, in a state of preparation for any more 
than the stage of the voyage upon which she was to proceed imme¬ 
diately alter leaving that port. And I must observe, that, in all those 
cases, the vessel was not .seaworthy, that is to say, seaworthy in the 
sense of being completely equipped for the voyage, when she left the 
place at which it was held that the voyage did not commence. In the 
present case, however, having regard to the peculiar construction and 
application which it is necessary to give to the warranty of seawor 
thiness, the vessels had left Lyons before the 15th of August in such 
a state of preparation as it was necessary for them to be in, and in the 
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only state of preparation which they could reasonably be in, for tho 
stage of the voyage succeeding their departure from Lyons. The 
same reasons which warranted the judgment of Lord Wensleydale in 
the case of Biccard v. Shepherd, 14 Moore’s P. C. 471, as it appears 
to me, warrant the conclusion, that, where a vessel under circum¬ 
stances of this description sails from the port named in a state of fit- 
ne.ss for the first part of her voyage,—that being, as I have already 
pointed out, di.stinct from the *other portion of the voyage,— r*i42 
slie does sail in time if she leaves that port so equipped before ^ 
the day named in the warranty. It appears to me that we should be 
acting inconsistently if we applied the authority of Lord Wensleydale 
to the warranty of sea-worthiness, and refused to be guided by it 
where it is strictly applicable in principle, as, to the warranty to sail 
on or before a given day. 

It only remains for me to dispose of the point which was raised 
with respect to the vessel Papin No. 6. The facts as to that ves.scl, 
no doubt, raise a question altogether difierent from that which we 
have hitherto been considering, because it appears that she left Lyons 
on the 24th of July and arrived at Marseilles on the 29th. It follows 
from what I have already said, that, in my opinion, it was not neces¬ 
sary to put that vessel in hand so as to complete her equipment and 
make her ready to sail from Marseilles on or before the 15th of 
August. But it was necessary to use due and reasonable diligence in 
making her ready to start from the last-mentioned port. Now, the 
amount of diligence exercised with reference to the Papin No. 6 
appears to have had reference to the two other vessels, the Bourdon, 
which loft Lyons on tlie 2d of August and arrived at Marseilles on 
the 7th, and the Papin No. 1, which left Lyons on the same day and 
reached Marseilles on the 8th. These two latter vessels appear to 
have been repaired with all the diligence which could have been ap¬ 
plied to them. All three were ready on the 20th, and actually sailed 
from Marseilles on the 23d. Now, there is no doubt, upon the evi¬ 
dence, that the Papin No. 6 might have been got ready before the 20th 
of August, and that the repairs of that vessel,—or rather the “outfit,” 
for “repairs,” which was the word used in the argument, is an incor¬ 
rect one,—the outfit of that vessel *was not proceeded with with r* 
tlie same rapidity as that of the other two vessels, which arrived ^ 
at Marseilles some days later. The explanation which was given of 
tliat delay, was, that, considering the build of the vessels, and the 
nature of tlie voyage on which they were bound, it was considered to 
bo tidvisable that they should sail in company; and there is no doubt 
tliat the owners did, with that object in view, keep back the outfit of 
tlie Papin No. fi for a few da\'s. The question is, whether there is 
aiiy evidence to show that that delay was a reasonable delay. If I 
had pressed tile argument upon whicli I held that there was a right to 
dv.i the repairs at l\Iar.seilles, having regard to the peculiar character 
and application of the warranty of sea worthiness in this particular 
case. I must have held that the assured had a reasonable time in which 
to do those repairs; and what is a reasonable time would properly of 
course have reference to the time neccs.sarj’ to do what was required 
to be done. But that, I conceive, is not the only matter to which 
reference is to be made in order to determine the question of reason 
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ableness of time. There may be circumstances affecting the safety of 
the vessel, or the convenient prosecution of the voyage, which may 
justify some delay. But that must be a question for the jury, having 
regard to all the facts laid before them. We have the evidence of 3. 
captain in the French navy,—the skill and courage of whose officers 
we have had too many opportunities of appreciating,—who stated he 
thought it but reasonable that the Papin No. 6 should wait un^il the 
other two vessels were ready. He gave as his reason, that he would 
not like to sail in one of these vessels without having the others in 
company; intimating that they were somewhat crank, and such as to 


the mind of a sea-going man of experience suggested such an amount 
* 14 . 4.1 peril as he would not be willing to *encounter without 
■' having assistance at hand. If that was the opinion of a man 
of such a character as used to be called in the old books a man of a 


constant mind,—not of mere caprice or timidity, but having a due 
regard to the safety of the vessel and the lives of her crew,—I cannot 
say that there was no evidence upon which a jury might properly 
hold that a prudent man uninsured would have waited the time that 
the captain of the Papin No. 6 did wait. I cannot, when I come 
thoroughly to consider the matter, bring myself to say that there was 
no evidence from which the jury might fairly come to the conclusion 
that there was no unreasonable delay. It is not desirable to withdraw 
questions of that sort from a jury, who, from their habits and general 
knowledge of business, are well qualified to deal with them. 

Upon that point, therefore, as upon the others, I feel bound to come 
to a conclusion in favour of the plaintiffs, and to hold that the rule 
should be discharged. 

Byles, J. — I am entirely of the same opinion. My Brother Willes 
has gone so fully into the various points which were raised in this 
case, that it is unnecessary for me to say more than that I -entirely 
concur in every part of his judgment. There is, however, one obser¬ 
vation which may be made as to Papin No. 6. In addition to the 
consideration for the lives of the crew, which is an element which, I 
think, might fairly guide the judgment of the captain, I think it is 
plain upon the face of the policies that it was the intention of the 
parties that these three vessels should sail in company. I think the 
stipulation that the assured should have leave “to tow and be towed,”—■ 
bearing in mind that they are all steam-vessels,—necessarily imports 
that they are to proceed in company; at all events, if *no ex 
-* traordinary or unreasonable delay is to be occa.sioned thereby. 
Again repeating my adhesion to all that has fallen from my Brother 
Willes, I must .say that I do not entertain any doubt as to the pro¬ 
priety of our decision. Rule discharged.(a; 


(a) See Burges v. Wickham, 32 Law J. Q. B. 17. 
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COLLINGWOOD v. BERKELEY and Others. June 6. 

A prospectus of a projected company for tbe conveyance of emifjrants to British Columbia 
contained statements calculated to induce intending emigrants to believe that arrangements 
bad been perfected for the object in view, and inviting them to take tickets for their passage 
and the public to purchase shares. This prospectus was shown by the secretary to the defend¬ 
ants, and they were asked to allow their names to bo inserted therein as directors; to which 
they consented, on being qualijied (that is, presented each with 200 pnid-up shares of the nomi¬ 
nal value of to/, each) and iudemnijUd. Their names were accordingly inserted, and the pros¬ 
pectus published and advertised in tbe Times:— 

lleld, that, from these facts, the jury were warranted in inferring that one who contracted 
with the secretary for a passage, and paid his money, upon tbe faith of the reprosentatiun.4 con¬ 
tained in the prospectus, did so upon tho credit of fhe defendants, and consequently that he 
was entitled to sue them for a breach of such contract. 


This was an action for the breach of an alleged contract by the 
defendants to carry the plaintiff from London to British Columbia. 

The first count of the declaration stated that tlie defendants were 
directors of a certain company called The British Columbia Overland 
Transit Company, and that they falsely and fraudulently represented 
to the plaintiff that the said company would, in tlie month of May, 
1862, despatch a party of passengers from England per steamer to 
Canada and over tlie Grand Trunk railway to Chicago and St. Paul's, 
and via the Red River Settlement, in covered wagons, four-horsed, to 
British Columbia; also that a large escort would accompany tlie 
passengers, and due provision would be made for victualling, and that 
the fare or pa.ssage-money for each pas.senger from England to British 
Columbia 'aForesaid would be the sum of 42?., and that *onc 
James Henson was secretary of the said company: Averment, *- 
that, believing the said re[)rescntations to be true, and relying thereon, 
the plaintiff was induced to pay to the .said James Henson, as such 
secretary of the said company, and the said James Hen.son, as such 
secretary, accepted and received from the plaintiff, the sum of 42?. as 
and for the fare or pas.sage-money for the conveyance of tho plaintiff 
from England to British Columbia by the means and in tlie manner 
hereinbefore set forth; and that all conditions were performed and 
fulfilled, and all things happened and were done, and all times had 
elapsed necessary to entitle the plaintiff to be eonve 3 md to British 
Columbia aforesaid by the said company, and to maintain this action: 
Breach, that the defendants did not convey the plaintiff to British 
Columbia or to any other jilaee bejmnd St. Paul’s aforesaid, and no 
covered or other carriages, four-horsed or otherwise, were provided by 
the defendants for tho conveyance of the plaintiff to British Columbia 
aforesaid, nor was there any escort provided to accompany tlie plain¬ 
tiff as such passenger as aforesaid, nor was any provision made for 
victualling the plaintiff as such passenger as aforesaid,'as the defend¬ 
ants well knew. 

The second count stated that the defendants and divers other person.^ 
issued, published, and circulated, and caused to be issued, publislied, 
and circulated certain prospectuses or advertisements, in which it was, 
amongst other things, stated and represented that the defendants and 
divers other persons were directors of a certain company called The 
British Columbia Overland Transit Company, Limited, and that .one 
James Henson was the secretary of the said company,-Tand that the 
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promoters of the said company had organized a certain route fVom 
Canada to British Columbia, and would forthwith organize a perfect 
land-transport train *of horses and spring-carts adapted for 
passengers and goods traffic, and that instructions had been sent 
out to its agents, by which the route would be placed in a perfect 
state, and would in the month of May, 1862, despatch a party of first 
and second-class passengers by the said route from England to British 
Columbia : Averment, that, believing the statements and representa¬ 
tions in the said prospectuses or advertisements, and relying thereon, 
the plaintiff was induced to cyiter into a certain contract or agreement 
with the said James Henson as the secretary and on behalf of the 
said alleged company, for the conveyance by the said alleged company 
of tlie plaintiff to British Columbia by the route aforesaid, and to pay 
to the said James Henson as such secretary the sum of 42^. as and for 
the passage-money or fare of the plaintiff: Breach, that the defendants, 
in and by the said statements and representations thereinbefore men¬ 
tioned, deceived and defrauded the plaintiff in this, that, at the time 
of making the said statements and representations, no company had 
been established called The British Columbia Overland Transit Com¬ 
pany, Limited, and no route had been organized from Canada to 
British Columbia by the alleged promoters of the said alleged company, 
and no means had been fiiken or were intended to be taken to organ¬ 
ize a land-transport train of horses and spring-carts, and instructions 
had not been sent out to the agents of the said alleged company, by 
which the said alleged route would be placed in a perfect state,—all 
which the defendants well knew; and that the plaintiff was not con¬ 
veyed to British Columbia aforesaid in pursuance of the said contract 
or agreement with the said James Henson as such secretary as afore¬ 
said, but only to St. Paul’s aforesaid. 

•1481 third count stated, that, on the 17th of May, *1862, in 

-* consideration of the sum of 42Z. then paid to the defendants 
by the })laintiff, the defendants agreed with the plaintiff' to carry and 
convey the plaintiff' from England to British Columbia, by way of 
St. Paul’s, and that from St. Paul’s aforesaid to British Columbia 
afore.said a large train of horses and wagons, accompanied by a nume¬ 
rous escort, should and would start with the convoy ; also that parties 
should and would be sent in advance to collect at stated points extra 
provisions, while cattle would be driven to those stations; and that 
all conditions were performed and fulfilled, and all things happened 
and were done, and all times elapsed necessary to entitle the plaintiff 
to a f'crformance of the said agreement by the defendants and to 
maintain this action for the breach thereof hereinafter alleged : Breach, 
that the defendants did not carry and convey the plaintiff' from 
England to British Columbia aforesaid by way of St. Paul’s aforesaid 
or otherwise, and no train of horses and wagons accompanied by a 
numerous or any escort were provided by the defendants or any 
other person or persons to start from St. Paul’s aforesaid to British 
Columbia aforesaid, and the defendants did not send any person or 
persons from St. Paul's in advance, lor the purposes above stated or 
any of them ; whereby and by means whereof the plaintiff' was com¬ 
pelled to remain and stay at St. Paul’s aforesaid for a long time, to 
wit, seven days, and was unable to proceed to British Columbia afore 
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Baid, and lost divers large profits and gains that he otherwise would 
have made at British Columbia aforesaid, and was compelled to leave 
St. Paul’s afore.said, and was put to expense, to wit, the sum of 100?., 
in returning to England. 

There was also a count for money paid, money received, and money 
found due upon accounts stated. 

The defendants severally pleaded in substance as *follows,— r*i 4 .q 
first, to the first and second counts, not guilty,—secondly, to ^ 
tlie first count, that they were not directors as alleged,—tliirdly, to 
the third count, that they did not agree, as alleged,—fourthly, to the 
third count, that the plaintiff did not pay the said sum, or any part 
thereof, to them as alleged,—fifthly, to' the residue of the declaration, 
never indebted. Issue thereon. 

The cau.se was tried before Erie, C. J., at the sittings in London 
after last Hilary Term. The facts which appeared in evidence were 
in substance as follows:— 

In the Spring of 1862, a gentleman who called him.sclf Colonel 
Sleigli proposed to form a company, with limited liability, for the 
conveyance of emigrants to British Columbia, appointed a secretary, 
took offices in the city, and issued a prospectus to the following 
eflect,— 

“British Columbia ’Overland Transit Company, Limited (with an¬ 
ticipated legislative, colonial, and government postal subsidies or 
guaranties of 6 per cent.). To be incorporated under the provisions 
of the Joint-Stock Companies Acts of 1857 and 1858. Capital, 
600,000?. sterling (with power to increase to one million), in 50,000 
shares of 10?. each. Deposit, 1?. per share on application, and 1?. 10s. 
on allotment. No further call without three months’ notice, except 
by consent of a general meeting of the shareholders. 

“Board of Directors,—The Hon. F. H. Fitzhardinge Berkeley, M. 
P., Henry Fenton Jadis, &c., &c. 

“Bankers,—Bank of Loqdon, Thrcadneedle Street, E. C.; Robarts, 
Lubbock, & Co., 11 Mansion House Street, E. C. 

“Solicitors.—Messrs. Prichard & Collette, 57, Lincoln’s Inn Fields. 


“ Offices,—6, Copthall Court, Throgmorton Street. 

“ Secretary,—James Henson, Esq. 

*“ The only drawback to the future greatness of the country, 
is, the distance by sea from Europe,—five months via Cape 


[*150 


Horn, and forty to fifty days by steam via Panama. To obviate this 


and at once give an impetus to immi.gration, and by which a contin¬ 


uous stream of settlers will hasten to British Columbia, the overland 


route from Canada, passing direct through British territory, has been 
arranged by the promoters of the Overland Transit Company. Sev¬ 
eral surveys have resulted in tracing a direct road, which, with a 
perfect organization of land transport, is at once available. From 
Europe, settlers will proceed to Canada, and thence direct by steam to 
Fort William, or, as afterwards explained, to Fond du Lac, Lake Su¬ 
perior. From thence the route proceeds to the Red River Settlement, 
and onwards direct through a lovely prairie country to British Colum 
bia by the route indicated in the following extract from the report of 
Governor Douglas, printed in the Blue Books of 1860, and,laid before 
parliament,—‘From Lytton, a central point in British Columbia, a 
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natural road now exists, leading to Red River Settlement, by the Con- 
tannais Pass, through the Rocky Mountains, and from thence follow¬ 
ing the Valley of the Saskatchewan, chiefly over a prairie country of 
great beaut}’’, replete with game. A settler may take his departure 
with his cattle and stock, and reach British Columbia by that road. 
This is no theory; the experiment having been repeatedly made by 
parties of Red River people travelling to Colville, British Columbia, 
from whence there is a good road to Lytton ; So much so, indeed, that 
persons a.ssured me that the whole distance from Lytton to Red River 
may be safely travelled with carts. Lytton is a town situated in the 
centre of the gold district of British Columbia, near Fort Hope on 
the Frazer River.’ 

*‘‘This corporatioh will forthwith organize a perfect land- 
transport train of horses and spring-carts adapted for passen¬ 
gers and goods traffic, and erect log-shanties for light stabling and 
refreshment at stated intervals along the entire route. Cattle and 
provisions will be collected at these stations, and armed mounted 
escorts will be formed for convoy. By the arrangenients already in 
a state of forwardness in Canada from instructions sent out to agents, 
there can be no question but that the route will be placed in a perfect 
state, ready to meet the requirements of an enormous immigrant traflic. 
Applications have been made direct to the legislative council of Bri¬ 
tish Columbia, and to the government in Canada, for local charters 
which shall secure for this company e.xclusive privileges for several 
years to come. Both Canada and British Columbia have offered large 
inducements to the promoters of an overland route such has been or¬ 
ganized by this company. It is estimated that by the e.xpress carts of 
this corporation, the distance from Lytton or Fort llojie on the Fra¬ 
zer River, British Columbia, to Lake Superior, the head quarters of 
steam navigation, will be performed in twelve days. Ucnce, Europe 
could be reached from British Columbia in, say, twenty-five days. As 
the route from Fort William, Lake Superior, to Red River Settlement, 
would require some delay to be put in a state for cart traffic, the Over¬ 
land Transit Company propose for the first twelve months that pas¬ 
sengers should proceed by steamer to Fond du Lac, Lake Siq.ierior, 
and thence up the St. Louis river, and thence by e.xpress carts to the 
junction of the Sioux Wood and Red River (two hundred mile.<), 
from thence in small river steamers to A.ssiniboine, Red River Settle¬ 
ment (one hundred and eighty miles). Small steamers, e.specially 
adapted for this navigation, can be constructed for 5000/. a iiiece. 
From *As.siniboine to Elbow Forks of the S. Saskatchcwan((j) 
(five hundred miles), from Elbow to Fort Hope, on the Frazer 
River, Briti.sh Columbia, via the Vermillion Pass of the Rocky Moun¬ 
tains (.seven hundred miles). Hope Town is connected by .steamers 
with Victoria. Total distance from Fond du Lac, fifteen hundred and 
eighty miles, about two hundred miles of which will be travelled in 
steamers; and probably more steamers will ultimately be put upon 
the S. Saskatchewan, by which three hundred miles more could be 
travelled in steamers; thus reducing land travel by five hundred 
miles, being about one thousand miles for the express carts. While 

(a) Sir Gcoi^gc Simpson, tho governor of the Hudson’s Bay Company, travelled butweeu llci 
River and the S. Saskatchewan on a well-dehncd track over the plains with a cart. 
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fhe United States overland route from St. Louis to Sau Francisco is 
two thousand seven hundred and sixty-five miles, the British Transit 
Company’s route is only fifteen hundred and eighty miles, showing a 
saving of distance in favour of the latter of above one thousand miles, 
and a saving of ten days in time. 

“ To obviate the necessity of the slightest delay in opening up the 
first portion of the route to the Red River Settlement, reciprocal 
arrangements are in course of completion, by which this company can 
without any delay forward its passengers to Detroit, and from thence 
to Chicago, by railroad, and thence per rail to La Crosse, on the Mis¬ 
sissippi. There are two trains daily between Chicago and La Crosse 
(time thirteen hours), and from thence there are two lines of steamers 
to St. Paul’s (time from Portland or Quebec to St. Paul’s, three days). 
Sail and steam distance, 13.58 miles ; and in winter stage-coaches from 
La Crosse to St. Paul’s. From St. Paul’s there is an excellent 
*and well-travelled road, connecting with the Red River Settle- *- 
ments, viS Pembina, to Assiniboine. 

‘ Estimating the receipts.from first-classs passengers by the postal 
express, and from second-class passengers and emigrant escort-trains, 
the revenue would amount to above 300,000^. per annum, adding the 
revenue from return passengers, parcels, gold, goods, and emigrant 
escorts, and calculating also the freightage on gold-dust which would 
be transported by this route to Europe, deducting working expenses, 
estimated upon the basis of the United States overland transport 
express from Missouri to San Francisco, there would be a profit of fully 
100,000^. per annum, irrespective of postal revenue or colonial subsi¬ 
dies. Escort-trains for emigrants will be organized on a less expensive 
scale of charge, and by which British Columbia be will reached in about 
a month, at a cost of about 10?. from Canada, or less, per adult head. 

“ This great national undertaking cannot fail to be appreciated by 
a British public, standing second to none in commercial enterprise and 
patriotic devotedness to the future greatness of the British empire. 

"It is a questien of great importance, whether by this route 
Australia and China cannot be reached a month sooner by saving of- 
time than by the existing routes. Such is the opinion of some first- 
class authorities.” 

After referring to “ the banking business of the corporation,” the 
prospectus concluded as follows:—“lliie British Columbia Overland 
Transit Company, Limited, is enabled to start with the full advantages 
of the act by which the liability of the shareholders is strictly limited 
in each case to the amount of their sharesand it was signed, “James 
Henson, Secretary.” 

This prospectus was shown to Mr. Berkeley (who was one of the 
members for Bristol), and Mr. Jadis (who held an appointment in the 
office of the board of 'trade), by Henson, and they authorized 
its publication with their names in it: and on the 1st of April *• 

Mr. Berkeley, in a letter addressed to Henson, wrote,—" On the distinct 
understanding that I am indemnified and qualified” (that is, by having 
200 shares, nominally paid up, appropriated to him), “ I have no 
objection to belong to the British Columbia Overland Transit Company 
and Banking Corporation, Limited.” 

In the Times of the 23d and 26th of May, 1862, two letters appeared, 
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complaining of the hardships which passengers who had been induced 
to travel by the company’s route had hrad to encounter) and comment¬ 
ing in strong terms upon the conduct of the promoters,-the chief of 
whom (and probably the only one) had then been discovered to be 
Colonel Sleigh. The matter also underwent considerable discussion 
in the House of Commons. This produced from Mr. Berkeley the 
following letters, addressed to Henson,— 

May 26,1862. “In the House I consulted Mr. Chichester Fortescue, 
and he considered that it were best that I should merely watch pro¬ 
ceedings, and come in if the thing looked serious. It did not. At 
the same time, I should like to know what reasonable probability there 
is of overcoming the difficulties related in the Times of to-day. It 
will not do to let our emigrants eat horses and dead dogs. Colonel S. 
is not viewed with much confidence by government nor by the public, 
I assure you.” 

May 30, 1862. “ Plea.se to withdraw my name from the British 
Columbia Emigration Company at once. I am not at all satisfied with 
the arrangements, and decline to belong to it.” 

May 30, 1862. “Representing a great mercantile constituency, I 
doubt whether my name appearing in so many companies is prudent. 
As regards the Columbia, I have already written to withdraw my 
name. *I do not desire to injure the pro.spects of the company : 
but after the present time, my name must not appear. I hear 
the most unpleasant reports; and Colonel Sleigh’s name is not a tower 
of .strength sufficient to stem public opinion. 

“ P. S. Please take no steps in any companies for me until we 
meet.” 

Upon the faith of the statements contained in the prospectus, the 
plaintilf (with many other.s) on the 17th of May, 1862, agreed with 
Henson, the secretary, for a passage to British Columbia, for which he 
paid Ilensou 427; but, when the train arrived at St. Paul’s, it was 
found that no further progress could be made, no arrangements having 
been made for carrjdng the passengers on to their destination ; and, 
after enduring many hardships and privations, some of them,—the 
plaintiff amongst the rest,—found their way back to England in a state 
of almost utter destitution. 

Henson, who was called as a witness, stated that he showed the 
prospectus to Mr. Berkeley, Mr. Jadis, and the others, and asked them 
if they would cou.sent to become directors of the proposed company, 
and that they all as.sented to do so; and thereupon he inserted their 
names, and tlie prospectus was published and advertised in the Times 
for several weeks, lie further stated that all the money w'hich he 
received from p.isscngers and for deposits (about 15007 in the whole) 
wa.s [laid in to the account of Colonel Sleigh at the West End Bank. 

Tliere was no evidence that either Mr. Berkeley or Mr. Jadis had 
ever been to the offices of the company, or had seen the advertise¬ 
ments, or taken any active part in the promotion of the concern; and 
both swore that they never intended to authorize Henson to enter into 
any contracts upon their credit until the company was fairly formed 
and all the arrangements for *the transit of passengers perfected. 

■’ The only evidence to fix Jadis, wnxs, that he had written to 
Henson, a.sscuting to be named a director “ on being qualified and 
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indemnified,” and that, in a letter addressed to a third party,.he stated 
that he was a director of the company. 

On the part of the plaintiff it was subinitted that the defendants, by 
consenting to become directors, had authorized Henson to make con¬ 
tracts for the furtherance of the scheme, and that for the breach of 
those contracts they were liable, if not for the false and fraudulent 
representations contained in the prospectus. For the defendants, on 
the other hand, it was contended that they had never authorized 
Henson to enter into any contracts in their names, and that all they 
contemplated, was, to become directors of a company to be commenced 
when all the arrangements referred to in the prospectus had been fully 
carried out. 

The jury returned a verdict for the plaintiff, damages 160f. 

Montague Smith, Q. C., in Easter Term last, pursuant to leave 
reserved to him at the trial, obtained a rule nisi to enter a verdict for 
the defendant Berkeley “ on the ground that he had given no authority 
to any one to enter into the contract, and that there was no evidence 
of such authority;” or for a new trial on the ground that the verdict 
was against evidence. 


Daly at the same time obtained a similar rule on behalf of the 
defendant Jadis. 

Shee, Serjt., and Pigott, Serjt., showed cause.—There was abundant 
evidence to show that during the months of April and May, 1862, 
both Mr. Berkeley and Mr. Jadis were with their consent held out as 
members and directors of the company in question. The letters 
*of the former in particular are those of a man who has con- 
sented to take his chance of any advantage that might accrue *- 
to him from the scheme if successful, and, when he sees the prospect 
of responsibility, seeks to repudiate the acts of those who have traded 
on the respectability and influence of his name. Both clearly allowed 
themselves to be held out to the world, and to those who, like the 
plaintiff, wished to avail themselves of the facilities of transit promised 
by the prospectus, as persons under whose sanction and authority 
Henson was acting. The present case does not difior in any material 
re.spect from that of Doubleday v. Muskett, 4 M. & P. 750, 7 Bingh, 
110 (E. C. L. R. vol. 20). There, the defendants consented to become 
directors, bought .shares, and attended meetings of a projected water 
company, for which it was contemplated that an act of parliament 
should be obtained; having done no act to divest themselves of their 
interest in the concern, it was held, that, though no act of parliament 
was obtained, and the project failed, they were responsible for works 
ordered at subsequent meetings of the directors which the defendants 
did not attend. Tindal, C. J., there says: “The contract was entered 
into on the 16th of January, 1826: it consisted of a tender sent in by 
the plaintiff on that day in con.sequence of an advertisement inserted 
on the 7th in a Brighton news})aper by order of the directors. Let us 
see the situation of the.se defendants at the time of that adverti.«emeut, 
—whether they were at that time directors, or had allowed themselves 
to be held out to the world as such; for, by the terms of that adver¬ 
tisement, the directors of the company became liable for the work in 
que.«tioii. The advertisement was as follows:—‘The directors of the 
Brighton Water Company are ready to receive proposals for excava- 
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ting and removing the earth and chalk for forming one or morereser- 
vbirs,’ikc. If, *then, tlie defendants by their conduct authorized 
the publication of that advertisement, they are equally liable 
with the rest of the directors. It appears that they accepted the office 
of directors, attended at several meetings of the directors, and pur¬ 
chased the number of shares requisite to qualify them to act in that 
capacity. They were therefore not only directors, but were actually 
interested in the funds of the concern. It is sufficient, however, to 
say that they were directors, and acted as such. Having retained 
their character of directors up to the month of September, 1825, what 
have they since done to divest themselves of that character? It cer¬ 
tainly was competent to them at anytime to retire from the direction; 
but, unless they have expressly done so, and have allowed their names 
still to be used, they must take the consequences: they stand in the 
like situation with the members of a partnership, who, after they have 
seceded from the firm, still allow their names to remain exposed to 
view over a shop door. It has been contended, on the part of the 
defendants, that, in incurring the liability in question, the directors 
exceeded their authority as directors, inasmuch as the prospectus held 
out that an act of parliament would be applied for to regulate the 
concerns of the company. No doubt such a cour.se would be more 
convenient for the government of such a body, as they would thus 
obtain power to lay down pipe.s, to sue and be sued in the name of one 
of their officers, and the like: but it nowhere appears that the 
obtaining of an act of parliament was held out as a condition prece¬ 
dent to the formation of the company; neither does the advertisement 
say anything about an act of parliament. It is true that the pros¬ 
pectus stated that an act would be applied for: but it was clearly 
understood that the works were to go on in the mean time.” So, here, 
,.-01 '1' clearly was intended that *the business of this company 
' should go on before any actual incorporation. 

Monlarjue Smith, Q. C., and Kingdon, for the defendant Berkeley.— 
Tliere was no evidence to fi.x Mr. Berkeley with having given any 
authority to Henson or any other person to enter into the contract 
declared upon. All that appears, is, that Henson called upon Mr. 
Berkeley and asked him to allow his name to be inserted as a director 
of a com[)any about to he formed. The usual prospectus was issued, 
describing the objects proposed to be attained, and describing the 
company as being intended “to be incorporated under the Joint-Stock 
Corr.panics Acts of 1857 and 1858.” No shares were ever issued: 
nor was anything done towards the formation of a company. Adver¬ 
tisements, it is true, appeared in the public papers, and money was 
received: but all this was done by Henson as the tool of Colonel 
Sleigh. Not a farthing was ever paid in to any banking-account of 
the eornf)any. Mr. Berkeley seems for the first time to have become 
aware tli.it Colonel Sleigh was interfering in the concern on the 22d 
of May, 18G2; and on the 30th he wrote to Henson telling him he 
would have nothing more to do with it. The fact of Mr. Berkeley' 
consenting to become a director upon the terms contained in the pros¬ 
pectus, gave no authority to Henson to use his name otherwise than 
for the purposes of a company when formed and incorporated. [Erle, 
C. J.—You contend, that, as between Mr. Berkeley and the plaintiff, 
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the latter had no right to conclude that the issuing of tickets for the 
transit to British Columbia was accredited by Mr. Berkeley ?] Exactly 
so. The question is as to the e.xtent of the real authority which Mr. 
Berkeley gave to Henson. [Byles, J.— And also the extent of the 
apparent authority induced by the acts of Mr. Berkeley.] There was 
*neither original authority nor subsequent ratification. The 
concluding sentence of the passage cited from the judgment of ^ 
Tindal, C. J., in Doubleday v. Muskett, shows that that case has no 
application here. In Bourne v. Freeth, 9 B. & C. 632 (E. C. L. R. vol. 
17), 4 M. & R. 512, it being in contemplation to form a company for 
distilling whisky, the following prospectus was issued in May, 1825, 
—“The conditions upon which this establishment is formed, are, the 
concern will be divided into twenty shares of 1001 each, five of which 
to belong to A. B., the founder of the works ; the other fifteen sub¬ 
scribers to pay in their subscriptions to M. & Co., bankers, Liverpool, 
in such proportions as may be called for; the concern to be under the 
management of a committee of three of the subscribers, to be chosen 
annually on the 10th of October: 10 per cent, to be paid into the 
bank on or before the let of June next.” It was held that this pros¬ 
pectus imported only that a company was to be formed, not that it 
was actually formed; and that a person who subscribed his name 
thereto, and who was present at a meeting of subscribers when it was 
proposed to take certain premises for the purpose of carrying on tho 
distillery, which were afterwards taken, and solicited others to become 
shareholders, but never pajd his subscription, was not chargeable as 
a partner for goods supplied to the company. [Williams, J. — That 
case, as well as Fo.x v. Clifton, 4 M. & P. 676, 6 Bingh. 776 (E. C. L. 
R. vol. 19), Reynell u. Lewis and Wyld v. Hopkins, 15 M. & W. 517 
and several others, are cited in Smith’s Mercantile Law, 5th edit. 104, 
as authorities for this proposition,—“The liability of a member,”— 
that is, of a joint-stock company,—“ commences with the commence¬ 
ment of the company, and he is not responsible for contracts made 
before that period by its intended members or directors, while preli¬ 
minaries on the accomplishment of which he had agreed to join the 
^company are unaccomplished.”] In Burnside v. Dayrell, 3 r* 2 gi 
Exch. 224, where an allottee in a projected railway company 
had paid his deposit into the bank named in the prospectus, which 
had been circulated with the defendant’s sanction, his name appear¬ 
ing therein as one of the provisional committee-men and as chairman 
of the committee of management; but the defendant had not personally 
superintended the allotment of shares, and had taken no active part 
in the concern, and had been present once only at any meeting, when 
he acted in the capacity of chairman, but dissented from the proceed¬ 
ings; in an action by the plaintiff against the defendant for the re¬ 
covery of his deposit, on the abandonment of the scheme, it was held 
that the defendant was not liable. So, in Barker v. Stead, 3 C. B. 
946 (E. C. L. R. vol. 60), it was held that one who merely assents to 
his name being publislicd in a list of a provisional committee of a 
projected railway company, does not thereby impliedly authorize the 
secretary or any one else to pledge his credit for goods supplied to or. 
work done for the company. [WiLLES, J.—There are more recent, 
cases which are not quite consistent with your argument. The fact 
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of the party being a director is 'more stringent than the fact of his 
being a member of the provisional committee.] In Cooke v. Tonkin, 
9 Q. B. 936 (E. C. L. R. vol. 58), the defendant was by his consent a 
member of the provisional committee of a projected company: accord¬ 
ing to the prospectus, the affairs were to be under the control of a 
managing committee : a managing committee was appointed, and then 
the provisional committee ceased to act: after this, the solicitor to the 
company, who had been appointed by the provisional committee, 
gave orders for the publication of advertisements. In an action 
against the defendant for the e.xpense of iiKserting these, it was proved 
that he had twice attended meetings of the provisional committee, 
*1621 managing committee, nor a share- 

holder: and it was held that these facts constituted no evi¬ 
dence for a jury, of the defendant having authorized the insertion of 
the advertisements, nor of his liability. In Bright v. Hutton, 3 House 
of Lords Cases 341, A. was a member of the provisional committee 
of a projected railway company which had been provisionally regis¬ 
tered, and the affairs of which were put under the authority of a 
managing committee : he accepted shares, and paid a deposit on them, 
but did no further act; and the scheme was abandoned. It was held 
that on these facts he was not liable to a creditor for business done 
under the orders of the managing committee towards completing the 
projected undertaking and convertiug the association into a regular 
company, and consequently that he was not liable as a contributory 
under the winding-up acts. [WlH,E.S, J.—Is that consistent with 
Hutton V. Upfill, 2 House of Lords Cases 674?] That case is 
observed upon by Lord St. Leonards in Bright v. Hutton, 3 House of 
Lords Ca.ses 388. The real question here is, wjjether the defendants 
gave any authority for the doing of what was done, or held themselves 
out to the world as having given such authority,—for, since the cases 
of Reynell v. Lewis and Wyld v. Hopkins, the question has been 
properly treated as one of agency, and not of partnership. There is 
nothing in this prosjrectus calculated to induce any reasonable man 
to assume that the directors authorized anything to be done or any 
contracts to be entered into before the projected company was actually 
formed. 

Z?a?y, in suppport of Jadis’s rule, submitted that there was no 
*1631 whatever to affect him. Cur. adv. vull. 

-* * Williams, J., now delivered the judgment of the court:(«)— 

Upon this rule the question has been whether there was any 
evidence for the jury, that the defendants were liable on the contract 
stated in the declaration. 

The contract was made between the plaintiff and Henson. Henson 
had given to the plaintiff'a prospectus describing the defendants, among 
others, as directors of the company therein mentioned, and himself 
(Henson) as secretary: and the plaintiff' stated that he was induced, 
after reading that prospectus, to make the contract in reliance on the 
credit of Mr. Berkeley and another as directors. 

Now, was there any evidence that the defendants had authorized 
Henson to make the contract for them, or that they by their permis- 
aion were held out to the plaintiff as parties to the contract with him ? 

(a) The case was argacd before Erie, C. J., Williams, J., Willes, J., and Bylos, J. 
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Tlie defendants contended that the prospectus contained merely a 
proposal to form a company, and that their consent to become directors 
was only conditional in case the company should be formed and regis¬ 
tered, and that they had never attended at the offices or acted in the 
directorship, and that there was no evidence that they held out to 
the plaintiff that business would be carried on by their authority until 
the above conditions had been fulfilled. 

But we are of opinion that there was evidence to support the 
verdict. 

The prospectus, although it speaks of a company to be formed and 
registered, yet it also speaks of business actually going on for the 
purpose of transport,—of past arrangements,—of matters in a course 
of completion,—and of actual transport as about to commence forth¬ 
with (that is, when the prospectus was issued). It ^states, “that 
the overland route from Canada has been organized by the pro- *- 
inoters of the Overland Transit Company. Several surveys have 
resulted in having a direct road, which, with a perfect organization 
of land-transport, is at once available.” Then, after describing the 
route, it proceeds,—“The corporation will forthwith organize a perfect 
land-transport train of horses and spring-carts adapted for passengers 
and goods, and erect log-shanties at intervals, &c.; and cattle will be 
collected at these stations.” “By the arrangements already in a state 
of forwardness in Canada, from instructions sent out to its agents, 
there can be no question but that the route will be placed in a perfect 
state. Applications have been made to the legislative councils of 
Columbia and Canada for charters,” &c. “ As the route from Fort 

William to the Red River would require some delay to be put in a 
state for traffic, the Overland Transit Company purpose, for the first 
twelve months, that passengers should proceed to Fond du Lac,” &c., 
&c. “ And, to obviate the necessity of the slightest delay in opening 

up the first portion of the route to Red River, reciprocal arrangements 
are in a course of completion, by which this company can without 
any delay forward its passengers to Detroit, and thence to Chicago, 
and thence to St. Paul’s. “The British Columbia Overland Transit 


Company is enabled to start with the full advantages of the act for 
limited liability, and may fairly expect to receive large dividends.” 

These pas.sages express to an ordinary reader that operations respect¬ 
ing transport had been and were then in the course of being carried on.' 
To a technical reader, there are expressions which might raise sus¬ 


picion ; such as the variety of names, " company,” “ corporation,” 
“ promotersbut the jury, from the words and circumstances, had a 
right to infer that it *was intended to induce passengers to pay r^^g- 
fares for immediate transport, and applicants for shares to f 


pay immediate deposits: and, if .so, there is evidence that the defendants 
were by their consent held out as directing that concern, and therefore 
bound by contracts connected therewith made in a regular course of 


business. 


There is nothing to show that the company had not been incor¬ 
porated, or might not be at any moment. Also, there is nothing 
showing that the company would not act, as it lawfully might, before 
incorporation: and there is evidence to show that the words were 
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intended to represent arrangements for transport actually existing 
for, the plaintiff states that he found arrangements made as described, 
His evidence in effect is, that he was carried smoothly under the 
described arrangements as far as St. Paul’s, and might have been 
carried on to his destination, if the company had been in credit with 
their correspondents there who were expected to supply horses and 
carts from thence, and who refused to act because they would not take 
bills on the company for their services, but required cash. 

The conduct of the defendants in accepting the office of directors, 
warranted the jury both in adopting any construction of the prospectus 
which the words would bear to support the plaintiff’s claim, and also 
in disregarding the argument for them founded on the want of notice 
of the proceedings in Copthall Court. 

The evidence relating to that conduct on the surface is very concise. 
Henson showed the prospectu.s, and asked each, “ Will you be a 
director?” Each in effect answered, “ Yes, provided I am qualified 
and indemnified.” This is all that is on the surface. But beneath 
there was matter of deep significance fur the jury to consider. There 
•Ififi some evidence that schemes for '^companies abounded: 

J every letter refers to more than one; and Mr. Berkeley, in a 
letter, observes to the effect that he was a director of so many that his 
estimation would be perilled with his constituency. There was also 
some evidence that men of established credit, willing to sell the use of 
their names as directors to the projectors of these schemes, abounded 
also. The language and the manner u.sed on the occasion, that is to say, 
a short question and answer, showed that the transaction was of 
frequent occurrence. 

There was no inquiry of the nature of the scheme, or of the 
character of Henson or of his principal, and no indication that either 
defendant ever intended to employ either thought or money in 
furtherance of the scheme, whatever it might be. Tlie truth was, that 
Colonel Sleigh, a schemer in discredit, wished to obtain the casli of 
the unwary upon a prospect of a land transport to Columbia. This 
purpose might be effected, if he could hold out men of credit as 
directing it. Mr. Berkeley, from his position in parliament, and Mr. 
Jadis, a government officer, in the department of the Board of Trade, 
would give assurance that the scheme was sanctioned by honour and 
sense and money. Therefore Colonel Sleigh sent to buy the use of 
their names; and they sold it to him for an indemnity and a premium, 
possibly of the value of 2000L, to be taken from the funds of the 
company; that is, they were to have Colonel Sleigh’s indemnity 
against any responsibility caused by the use of their names, and, if 
Colonel Sleigh by that use raised the whole or a sufficient part of the 
projected capital of 500,000^., they were to receive each 200 paid-up 
shares of 101. each. 

This transaction of the prospectus bears the meaning here attributed 
to it. It authorized Henson or Sleigh to hold out that the defendants 
were really directing them *in obtaining fares from emigrants 
for transport and deposits from applicants for shares. As 
against these defendants, the jury were warranted in deciding that 
they did whatever Henson by their authority represented they were 
doing, within the limits of the operations described in the prospectus. 



Digitized by 


Google 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 167 


and that therefore they were liable on the contract, within those limits, 
which Henson made for them on the credit of their names. 

It is a rule, that, when one of two innocent parties is to suffer by 
the fraud of a third, he who gave occasion for the fraud should bear 
the loss. Upon this principle, the decision ought to be against the 
defendants, if there was a balance. The plaintiff is certainly an in¬ 
nocent party; but the defendants, though not guilty of direct fraudu¬ 
lent intention, gave the occasion which made the fraud succes.sful. 

The jury were also warranted in thinking that the conduct of the 
defendants after the interview with Henson, indicated that they had 
intended all along to leave the management of the affairs of the com¬ 


pany to the direction of the projectors, without interference on their 
part. Upon any other supposition, it is strange that men in the posi¬ 
tion of the.se defendants, living in London, if they intended to be real 
directors, should not during two months make a single inquiry about 
their company, or visit the offices, or send for Henson to know what 
was going on. Strange, also, that their names should be advertised in 
the Times for weeks, and they should not see it, and no one should 
mention it to them, unless the nature of the transaction was under¬ 
stood to be as last described. Still more strange, that neither of the 
defendants interfered to inquire or remonstrate, when it was known 
that contracts in their names had been made for transport, and that 
the hardships and perils so shocked the ^humanity of strangers 
as to produce the letters signed “ West Canada,” and the inter- *- 
ferenee of a member in parliament to endeavour to save the emigrants 
from their fate. Mr. Jadis did nothing. Mr. Berkeley in his letters 
expresses neither suspicion nor dissent in respect of the contracts 
made: and those letters result in merely withdrawing his name from 
the directorship, for the sake of avoiding responsibility after that 
date,—leaving the liability for transactions previous to that date as it 
might be established. The jury may have thought that the defend¬ 
ants had trusted all arrangements to the discretion of the projector, 
and that therefore they must trust now to an indemnity from him 
against the responsibility brought by him on them. 

The facts of this case are peculiar, and differ materially'from those 
that have been cited; so that it is not worth the time to analyze them 
further than to say, that in Doubleday v. Muskett, 7 Bingh. 110 (E. C. 
L. R. vol. 20), 4 M. & P. 750, two directors of a proposed company 
vVere held liable for contracts made by the board without their know¬ 
ledge before the company was formed,'because they had consented to 
a commenoement of the works of the intended company. Here, the 
defendants, as directors, according to one construction of the pro.spec- 
tus, had repre.sented that the works of the intended company had been 
and were in operation. In Bourne v. Ereeth, 9 B. & C. 632 (E. C. L. 
R. vol. 17), 4 M. & R. 512, the defendant was a real shareholder, who 
had really paid up a deposit, and belonged to an entirely different 
class from that of these defendants; and a decision in his favour is of 
no fvvail for these defendants. 

The question before us has been confined to the claim for breach of 
contract: and we think the plaintiff has a right to recover an indem¬ 
nity upon a count in form ex contractu; and it is not relevant now to 
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•1691 whether he could have recovered the same indemnity 

in form ex delicto, for holding out false representations, to the 
damage of those who acted on them. 

It may be true that the defendants did not themselves speak what 
they knew to be false, and nevertheless they may be liable for holding 
out false representations: and, if it was supposed that the Chief Jus¬ 
tice had expressed an opinion upon the law to the contrary of tliis at 
the trial, his meaning was not understood., Rule discharged. 


BND OF TRINITY VACATION. 


•170] *IN THE EXCHEQUER CHAMBER. 

SIR JOHN BROCAS WHALLEY SMYTHE GARDINER, Bart., 
v. ELIZABETH JANE JELLICOE, Widow. Juhj 4. 

Judgment of the Common Picas (12 C. B. N. S. 568) affirmed. 

This was an appeal against a decision (by a majority) of the Court 
of Common Pleas, making absolute a. rule to enter a verdict for the 
plaintiff in an action of ejectment brought by him to recover the pos* 
session of certain lands in the county of Lancaster, called “ The Clci k 
Hill Estate,” which he claimed to be entitled to under the will of his 
grandfather, Sir James Whalley Smythe Gardiner, Bart., deceased. 

The appeal was argued on the 19th and 20th of June, 1863, before 
Pollock, C. B., Wightman, J., Crompton, J., Channel!, B., and Black¬ 
burn, J., by 

Sir Hiiyh Cairns, Q. C. (with whom were Manisty, Q. C., and. Udall), 
for the appellant, the defendant below, and by 

The Solicitor-Oeneral (with whom were Mellish, Q. C., and Qnain), 
for the respondent, the plaintiff below. 

The Court took time to consider; and their unanimous judgment 
was now delivered by 

Pollock, C. B.—We are all of opinion that the judgment of the 
court below should be affirmed. 

As to the first point made by Sir Hugh Cairns for ‘the dc- 
-* fendant, it seems to us that the estates limited by the deed of 
1814 were legal estates. The parties seised of the legal estate convey 
expressly to the use of Robert and his sons, and then to the uses de¬ 
clared in the will of the testator, which are clearly legal uses, to which 
the trustees having the legal estates arc by the will directed to limit 
the legal estate. This could hardly be denied, e.xcept as to the estates 
to ari.se under the shifting-clause; and, even if the estates to arise 
und’er that clause were merely equitable estates, as the preceding es¬ 
tates are clearly legal, the result would be that the plaintiff claiming 
under a limitation of the legal estate would be entitled to succeed in 
this ejectment, and the defendant’s remedy under, the shifting-clause 
would be in equity only. 

We think, however, that the deed is intended and does carry out 
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the meaning of the testator, by conveying the legal estate to releasees 
to uses, so that the legal estate may vest as the uses arise,in the events 
upon the happening of which the estates directed by the will to be 
limited arise, and which are clearly intended by the will to be legal 
estates: and we think that this extends to the estates to arise under 
the shifting-clause, as well as to the other limitations. 

As to the second point, which is the real question in the case, we 
agree with the construction put upon the shifting-clause by the ma¬ 
jority of the court below. We thiuk that the real construction is, 
that, in the event of the estates coming together, within the meaning 
of the shifting-clause (whatever be the construction of the words 
“coming to the possession”), the person next in remainder is to come 
in as if the person who would otherwise have come into possession 
were dead without issue; so that the real effect of the clause is, to let 
in the person who would be next in remainder if the person who 
otherwise would have had both *estates were dead without r»i'j2 
issue; in other words, to accelerate the next remainder. *- 

We think that it would be a strained construction, to hold that the 
words “that the person next in remainder,” &c., should come in “as if 
the party were dead without issue,” meant that the whole will should 
be treated as if the person were actually out of existence without issue 
for all the purposes of the will: and we do not think that the testator 
would have been likely so to have directed, if he had contemplated 
that he would thereby be excluding female issue, who would never 
have taken the Gardiner estates, but who could come in under the 
very limitation now in question. 

We think that the meaning of the words "the person next in re¬ 
mainder,” &c., is, that such next remainder is to come into play, and 
that the remainders over continue unaffected and are to arise according 
to the limitations, subject to be divested again by the operation of the 
shifting-clause, if that clause should come into operation by the estates 
again coming together within the meaning of the shifting-clause. 

The judgment of the court below is therefore affirmed. 

Judgment affirmed. 
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The Judges who usually sat in banco in this Term, were,— 
Erle, C. J., Byles, J., 

Williams, J., Keating, J. 


HANS EINGLAND, the younger, by WILLIAM RINGLAND his 
Prochein Amy. v. JOSEPH LOWNDES, Clerk of the Burslem 
Local Board of Health. Nov. 14. 

A party who attends before an arbitrator, though under protest, cross-examines his adver¬ 
sary's witnesses, and calls witnesses on his own bchiiif, thereby waives all objections to tho 
proceedings which do not go to the competency of the tribunal. 

Under the Public Health Act (11 A 12 Viot. o. 63), where a disputed claim to compensation 
is to be settled by arbitration, tho award is, by s. 124, to be made ** within twenty-one days 
after the appointment of tho arbitrator, or within such extended time, if any, as shall have been 
duly appointed by him for that purpose.'* By s. 125 it is provided, that, in caso the arbitrators 
neglect or refuse to appoint an umpire for seven days after being requested so to do by any 
party, the sessions shall, on the application of such party, appoint an umpire. And by s. 126 
it is further provided that the time for making an award under tho act shall not bo extended 
beyond the period of three months from the date of the submission or from the day on which 
the umpire shall have been appointed, as the case may be. 

In 1856, the plaintiff sustained damage from the construction of works by a local board, and 
in 1S5$ made a claim for compensation, lie afterwards obtained a rule for a mandamus com¬ 
manding the board to make compensation. Arbitrators were afterwards (in January, 1S6I) 
appointed to assess tho amount, under s. 123. Those having refused to appoint an umpire, tho 
plaintiff applied to the Easter sessions to appoint one, but failed in consequence of the want of 
a notice of his intention to make such application. *Thc required notice having been given, a 
second application was made at the Midsummer sessions, and one J. was named as umpire, but, 
as bis consent bad not been obtained, no formal appointment was then made. A third appli¬ 
cation was made at the Michaelmas sessions, and J. was oti the 14t& of October appointed 
umpire, and accepted the appointment. 
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On the of NoveniheTf tbe umpire (no/ hating enlarged the time fbr making hie uteard) 
appointed tbe 29tb for entering upon the arbitration. Tbe counsel for the board, being informed 
of this objection, proteeted against the umpire's going on with tbe reference, but still attended, 
cross-examined the plaintiflf’s witnesses, and called witnesses for tbe board; and at tbe close 
of tbe business intimated to the umpire that the hoard icould rely t(j>on their proieet in caee the 
ateard ehould be againet them. The umpire made his award in favour of tbe plaintiff on the 
30th of December. 

In an action upon tbe award,—> 

Held,—1. That tbe appointment of the umpire in reality took place at the Michaelmas ses¬ 
sions, and was in time, and consequently tbe award was duly made within three months from 
the umpire's appointment. 

2. That, although tbe umpire had failed to comply with the reqniremont of the 124tb and 
126th sections of tho act by enlarging the time for making bis award within twenty-one days 
of his appointment, that defect was cured by the attendance of tbe board and their taking part 
in tbe subsequent proceedings. ^ 

8. That tho plaintiff was entitled to a mandamus (under tbe Common Law Procedure Act, 
1854), commanding the board to make and levy a rate to satisfy tbe amount of the award and 
the costs of tbe reference, although the six months limited by tbe 89lh section of tbe Public 
Health Act for the making of retrospective rates bad elapsed since the damage was done,—the 
action having been commenced within six months after tbe making of tho award, and it not 
appearing that tho plaintiff had been guilty of any laches. 

4. That it was no answer to tbe claim for a mandamus, that by possibility the board'migbt 
have funds enough in hand to satisfy the demand, without making a fresh rate. 


This action was brought against the defendant, who is the clerk of 
the Burslem local board of health, to obtain the sum of 135/. 16s. as com¬ 
pensation for damage, and 154/. for costs, under an award dated the 
80th of December, 1861, and also a writ of mandamus commanding 
the Burslem local board of health to levy a rate in pursuance of tbe 
Public Health Act, 1848, for tho payment to the plaintiff of the said 
sums of money. 

*The cause came on for trial before Byles, J., at the Stafford 
Summer Assizes, 1862, when a verdict was taken for the plain- ^ 
tiff, by consent for the sums named in the declaration, subject to a 
special case.(a) 


(a) The pleadings, which were to form part of the case, consisted of a declaration upon tho 
award, which concluded as follows;—“And for that tho plaintiff having become entitled by 
reason of the premises and by virtue of tho said award of tho said umpire to havo the said 
moneys paid to him by tbe said board out of tbe general or special district rates to be levied 
under tbe said act, and a reasonable time having elapsed for the said board to make and levy 
a rate under tho said act for the payment to ttic plaintiff of tho sutd moneys, and it liaving 
become and being the duty of the said board to mnkc and levy a rate according to the provi¬ 
sions of the said act in that behalf for tbo said moneys so payable by them to the plaintiff, and 
the plaintiff being personally interested in having the said rate so made and levied as afore-said, 
and in being paid tho said moneys out of such rule within tho meaning of the Common Law 
Procedure Act, IS54, and the plaintiff, being so interested as aforesaid, duly demanded of and 
requested the said board to make and levy a rate in pursuance of the said statute for the said 
moneys so payable to him, and interest thereon, and the costs occasioned him by reason of the 
non-payment thereof, and to pay him tho said moneys, interest, and costs out of such rate when 
made, levied, and received by them, but tbe said board have wholly neglected and refused so 
to do: and the plaintiff claims 300L and a writ of mandamus commanding the said board to 
make and levy a rate in pursuance of tlje said act, for tbe payment to the plaintiff of the said 
moneys so doc and payable to bim as aforesaid out of the said rates, and interest aud costs as 
aforesaid, and to proceed with all duo diligence to collect and raise tbe said rates and tho said 
moneys, and to pay him tho said moneys aud interest and costs out of the said rate when so 
made, levied, collected, and raised." 

The pleas were,—first, that Johnson did not make any such award as alleged,—secondly, 
that Johnson w;vs not duly appointed umpire as alleged,—thirdly, that Johnson was duly 
appointed such umpire as aforesaid in the said matters and dispute by tho court of general 
quarter sessions of tbo peace holden at Stafford, Ac., at Mid.suimner, to wit, on tho 1st of July, 
1861, on tho application of tbe plaintiff according to the said statute, and that he tbo said T. 
Johnson accepted the said appointment, and thereupon ought, pursuant to the said statute, to 
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*jY 5 -] 18o0, the Public Health Act, 11 & 12 Viet. 

J c. 63, was applied to the town of Burslem, in StalTordshire; 
and, by virtue of the powers therein contained, the local board of health 


*176J 


for that town ’began to lay down a system of sewers within 
the precincts of the town, for the drainage thereof. 


2. Hans Ringland, the younger, the plaintiff in this action, is the 


*177] 


owner of four houses in Waterloo Eoad, *Burslem: and the 
defendant is the clerk to the Burslem Local Board of Health. 


3. In the year 1856, the said houses of the plaintiff were alleged to 
have been materially damaged by the operations necessary to con¬ 
struct the said sewers; and in 1858 application was made by the 
plaintiff’s attorney to tlie local board of health for the town of Burs- 
iem, through their Attorney, for compensation, and a request was also 
made that they would appoint an arbitrator under the 123d section of 
the Public Health Act, to whom the matter in dispute might be 
referred. 


4. A rule was subsequently obtained for a mandamus, commanding 
the board to make compensation; and this rule was made absolute; 


bHve made and pablisbed bU award within three calendar months from the da,Y on which be 
was 80 appointed, to wit, the said let day of July, but bo wholly failed so to do, and did nothing 
whatever under the said appointment; and that thereupon, after the expiration of the said three 
calendar month& from the said let of July, the said matters and dispute ought to have been 
again referred to arbitration, pursuant to the provisions of the said act, as if no former refer- 
enoe or appointment of arbitrators or umpire bad been made; yet that afterwards, and after 
the expiration of the said three calendar months, to wit, on the said I4th of October, without 
any fresh or new reference of the matters and dispute aforesaid being made, or any arbitrator 
being appointed or reappoin^d by or on behalf of the plaintiff or the said board, the baid T« 
Johnson was appointed umpire by the said court of quarter sessions as in the declaration men¬ 
tioned, on the application of the plaintiff, and without the consent and against the will and 
protest of the said board, which last-mentioned appointment of the said T. Johnson as umpire 
as aforesaid was and is the appointment in the declaration mentioned; wherefore the defendant 
said that the said appointment in the declaration mentioned was and is null and void,—fourthly, 
that the said T. Johnson, having been appointed umpire on the said 14tb of October, as in the 
declaration mentioned, ought, according to the provisions of the said act, within twenty-one 
days after his said appointment, to have made hie said award, or to have extended the time 
for making the same; yet that be did not within twenty-one days after bis said appointment 
make the said award, or extend the time fur making the same, but wholly failed to make tbo 
same within twenty-one days after bis said appointment, or within any extended time duly 
appointed by him for that purpose; and so the defendant said that the said T. Johnson did not 
make his said award within the time required by the said statute in that behalf; and that 
thereupon tbo said award is wholly null and void. Issue thereon. 

Second replication to the third plea,—that the plaintiff and tbo said board duly waived all 
objections to the said second appointment of the said T. Johnson, and consented and agreed 
to bis acting under such second appointment. 

Demurrer thereto, the ground of demurrer alleged being, ** that the authority of the court of 
quarter sessions under the statute to appoint an umpire having been duly exercised at one 
sessions, no waiver or consent would give it authority to re-appuint him at a subsequeat ses¬ 
sions.'' Joinder. 

Second replication to the fourth plea,—that the said T. Johnson duly extended the tiino for 
making the said award beyond the said twenty-one days, and duly made his said award within 
such extended time, and within three months from tbo day on which he was appointed umpire, 
according to the statute in such case made. Issue thereon. 

Third replication to the fourth plea,—that the plaintiff and the said board duly waived all 
objections to the said T. Johnson acting as umpire after the expiration of the said twenty-one 
days, and duly consontod and agreed to bis acting as umpire up to and at the time when be 
made his said award, and to his then making bis said award. 

Demurrer thereto, the ground of demurrer stated in the margin being, *Ubat the authority 
of the umpire under the statute having expired, no waiver or consent could restore it." Joinder 
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but eventually the *plaintiff, on the 17th of December, 1860, r* 2 yg 
appointed Henry Ward to act as arbitrator under the said 
statute on bis behalf, and gave the said board notice of the appoint¬ 
ment, and required them toa))point another arbitrator on their behalf 
within the time required by the statute, or otherwise tlie said Henry 
Ward would proceed ex parte : and thereupon, on the 2d of January, 
1861, the board appointed Richard Stone, of Derby, to act as arbitra¬ 
tor on their behalf. 

5. Tlie arbitrators having refused to appoint an umpire, an applica¬ 
tion was made by the plaintiff, under the 125th section of the Public 
Health Act, on the 11th of April, 1861, at the Easter sessions, to the 
court of quarter sessions for the county of Stafford, to appoint an 
umpire under the said section. 

6. The application was resisted by the board on several grounds; 
and was rel'u.sed, upon the ground that the plaintiff' had not complied 
with the rules of the court of quarter sessions, by giving seven days' 
notice to the board of his intention, as required by the practice of that 
court. 


7. The required notice having been given, a second application was 
made at the Midsummer sessions, on the 3d of July in the same year, 
to the court of quarter session.s. What took place at those sessions 
was as follows:—The counsel for the plaintiff moved for the appoint¬ 
ment of an umpire. After hearing counsel for the board, who opposed 
the application, the court decided that they would appoint an umpire; 
and, after further discu.ssion, Mr. Thomas Johnson, of Lichfield, archi¬ 
tect and land surveyor, was fixed upon by the court as such umpire. 
Mr. Johnson was not present; and neither side was instructed as to 
whether he would consent to act. It is the duty and practice of the 
clerk of the peace to make an entry ^of the acts and proceedings of the 


court, from which the orders of *the court are subsequently 
formally drawn up; and there is no other entry made by the 


[*179 


chairman or otherwise of motions or orders of the kind referred to. 


No order would in the course of practice be formally drawn up unless 
the assent of the umpire to act had been previously obtained; but the 
representation of counsel at the sessions would be treated as sufficient 
for that purpose. On this occasion, Mr. Johnson was not present, and 
neither side was in.structed as to whether he would or would not con¬ 


sent to act. The clerk of the peace advisedly abstained from making 
any entry of or relating to any nomination or any appointment of an 
umpire, but, if the assent of Mr. Johnson had been obtained or sigfti- 
fied before the end of the sessions (and there was time to communicate 
with him), the clerk of the peace would have then informed the court 
of that assent, and made an entry of the appointment of Mr. Johnson, 
and the order would have been afterwards drawn up and an office 
copy sent to Mr. Johnson without the further intervention of the 
parties. No assent having, however, been obtained or signified, no 
minute or record whatever was made of any appointment or order; 
and none was drawn up. The clerk of the peace, upon being subse¬ 
quently applied to as to what had been done in the matter, stated that 
no order had been made; his view beingr that no order was made, the 
consent of the umpire not having been obtained. 

8. At the following o'- rter sessions, on the 14th of October, 1861, 
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another application was made to the said court of quarter se.ssions for 
the appointment of an umpire. The application was resisted by 
counsel on behalf of the board, on the ground that a valid appoint¬ 
ment of umpire was made at the Midsummer session.s, notwithstanding 
*1 sm 6°try was made of it in the books of the court; and that, 

J as the umpire *had failed to make his award within the period 
of three months from the date of his appointment, the matter referred 
to him should be again referred to arbitration, as if no former refer¬ 
ence had been made, pursuant to the provisions of the statute; and 
consequently that the proceeding should begin de novo, and new arbi¬ 
trators be appointed, who might agree upon an umpire; and that, the 
court having once at the former se.ssions exercised its authority under 
the statute to appoint an umpire, it had no jurisdiction or authority 
to again appoint an umpire in the same matter at a subsequent sessions 
without the requirements of the statute having been duly complied 
with. Notwithstanding these objections, the court, after hearing the 
counsel for the plaintiff, who dis.sented from the view of the facts 
taken on the other side, appointed the said Thomas Johnson to be 
umpire (whose assent had been then obtained); the chairman at the 
same time saying that the order was made out on the condition of the 
applicant, namely the plaintiff, taking on himself the responsibility 
of its validity. The appointment was entered and formally made out 
by the clerk of the peace in the words following,— 

“Staffordshire. At the general quarter sessions of the peace of our 
Lady the Queen, holden at Stafford', upon Monday, the first week 
after the 11th of October, to wit, the 14th of October, in the twenty- 
fifth year of the reign of our Sovereign Lady, Victoria, &c., and in the 
year of our Lord 1861, before, &c., &c., and others their fellows, jus¬ 
tices of our Lady the Queen assigned to keep the peace in the county 
aforesaid, and also to hear and determine divers felonies, trespasses, and 
other misdemeanors committed in the same county. 

“John William Phillips, sheriff. 
“In the matter of the claim for damages by Hans *Ringland, the 
*181] younger, The Local Board of Health of Burslern, and the 
Public Health Act, 1848. 

“Upon the motion of Mr. Mottram, of counsel for Hans Ringland, 
the younger, upon reading the affidavit of F. C. Lewis, and after 
hearing Mr. M’Mahon, of counsel for the said local board of health of 
Burslern. It is ordered that Thomas Johnson, of the city of Lichfield, 
architect, shall be and he is hereby appointed, under the provisions of 
the said Public Health Act, 1848, umpire to determine all disputes 
between the said Hans Ringland, the younger, and the local Board of 
Health for Burslern, in reference to the amount of compensation (if 
any) to be paid by the said Hans Ringland, the younger, by the said 
Burslern local board of health for damage done by the sewerage 
opaerations of the said local board of health to four houses belonging 
to the said Hans Ringland, the younger, situate in Waterloo Road, 
Burslern, in the said county of Stafford. 

“By order of the court, 

“ft. W. Hand, deputy clerk of the peace. 

9. The said Thomas Johnson on the 13th of November appointed 
the 29th of November the next for entering upon arbitration; and, 
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upon the meeting for that purpose, the counsel for the Burslem board 
of health objected to and protested against Mr. Johnson acting as 
umpire and proceeding with the arbitration, and handed him a written 
protest setting forth the following grounds of objection :— 

“hirst,—that the appointment of arbitrator on behalf of the said 
Uans Ringland, the younger, was notified in writing to the board on 
the 24th of December, 1860, and the appointment of arbitrator on 
behalf of the board was made on the 2d of January, 1861, and notified 
to the said Hans Ringland, the younger, *on the 4th of January, r»jg 2 
1861: and that the said arbitrators did not make their award, ^ 
or e.xtend the time for doing so, or appoint an umpire within twenty- 
one days from the last-mentioned day : 

“Second,—that no award was made within three months from the 
date of the submission or notification as aforesaid, or of the appoint¬ 
ment of the arbitrator on behalf of the board, and the notification 
thereof to the said llans Ringland : 


“ Third,—that the first application to the court of quarter sessions 
for the appointment of an umpire was not made within three months 
from the notification of the appointment of the said last-mentioned 
arbitrator, or of the date of the said submission or first-mentioned 
appointment, or the notification thereof, or before or until the 11th of 
April last, and that the application was refused: 

“ Fourth,—that the ne.\t application for the appointment of an 
umpire was made at the quarter sessions held in July last, when an 
order was made appointing you such umpire; which order was bad, 
for the reasons before mentioned, and under which you did not make 
any award for the space of three months or otherwise: 

“ Fifth,—that, as the last-mentioned order was not proceeded with, it 
was not competent for the court of quarter sessions to make a subse¬ 
quent order, and therefore that the order obtained by the said Hans 
Ringland, the younger, at the quarter sessions held on the 14th of 
October last, and which you are now proposing to act upon, is bad 
and void in law, and any proceedings taken thereunder will be 
void and of no effect; and we shall dispute the legality of such 
proceedings.” 

10. The said Thomas Johnson having then stated that he had nol 
within twenty-one days from the date of his appointment in Octobei 
extended the time fur *making his award, or done anything pjgg 
whatever under his appointment before the said 13th of No- *- 
vember, the counsel for the board further protested on this ground 
also against his proceeding with the arbitration : and said that, if he 
did so, the board would take steps to set aside the proceedings, and 
handed in a second written protest, in the words following:— 

“ Take notice that the Burslem local board of health also object to 
your acting as umpire in this matter, and protest against your pro¬ 
ceeding with this arbitration, on the ground that you did not make 
your award or extend the time for making your award under the 
appointment and order of tlic court of quarter sessions holden in 
October last, in manner required bylaw; and that any proceeding 
taken by you will be void and of no effect.” 

11. The said Thomas Johnson, the umpire, thereupon stated, that, 
without taking upon himself to determine the validity of the pro- 
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ceedings, he thought it hia duty to proceed with the reference. The 
counsel for the board then said, that, in that case, he would attend 
under protest: and he thereupon attended under protest; and, at the 
close of his case, said he should rely on his protests for setting aside 
the proceedings as unauthorized, supposing the award were against 
him. The umpire proceeded with the arbitration; and, after sitting 
two entire days, and examining the witnesses on both sides, and 
hearing the addresses of the respective counsel, published his award, 
dated the 30lh of December, 1861, to the following effect:— 

“ I do hereby find, award, and adjudge that the said local board of 
health of Burslem do, on or before the 16th of January next, pay to 
the .said Hans Ringland, the younger, the sum of 1351. 16s. as com¬ 
pensation for the damage which I do hereby award hath been done 
local board of health by their said sewerage 
operations to the said four houses belonging to the said Hans 
Ringland, the younger, situate in Waterloo Road, Burslem, in the said 
county of Stafford: And I do hereby further award and adjudge that 
the said local board of health of Burslem do pay to the said Hans 
Ringland, the younger, all the costs of and consequent upon the said 
reference and of this my award.” 

13. On the 12th of February, 1862, the two several appointments 
of arbitrators, or submission to arbitration, and the said appointment 
of umpire, were made a rule of this court. 

14. On the 21st of February, 1862, the Burslem local board of 
health took out a summons to oppo.se the taxation of costs on the 
award, on the ground that they should have been ascertained by the 
umpire, and could not be the subject of taxation by an officer of one 
of the superior courts. After hearing counsel, Crompton, J., refused 
to make the order; and the costs were then taxed at 154i. 

15. The Burslem local board of health still refused to pay the said 
sum 135?. 16s. so as aforesaid "found due by the award, and the said 
sum of 154?. costs: and this action was then brought to enforce the 
award. 

The questions for the opinion of the court were—first, whether there 
was any appointment of an umpire at the Midsummer session.s, or 
whether the proceedings at those sessions deprived the court of the 
power to make a valid apprnntment at the October sessions,—secondly, 
whether, though the umpire did not within twenty-one days after his 
appointment at the Michaelmas sessions extend the time for making 
his award, he had afterwards authority to proceed with the reference, 
—thirdly, whether, if the above objections or any of them to his pro¬ 
ceeding with the reference were valid, there was any such waiver of 
*1831 gave or restored to him jurisdiction to proceed with 

' J the reference,—fourthly, whether the plaintiff is entitled to a 
mandamus to make a rate, as prayed in the declaration. 

liai/es, Serjt. (with w'hom was Beasley), for the plaintiff.—The first 
question is, whether the appointment of the umpire was made in time. 
'J’here is nothing in the statute (11 & 12 Viet. c. 63) to require this 
to be done at the next sessions after the parties had referred the matter 
and the arbitrators neglected or refused to appoint an umpire. The 
mode of referring to arbitration under this act is regulated by the 
123d and three following sections. Section 123 enacts, that, ” in case 
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of di.^pute as to tlie amount of any compensation to be made under 
the provisions of this act (except where the mode of determining the 
same is specially provided for), and in case of any matter which by 
this act is authorized or directed to be settled by arbitration, then, 
unless both parties concur in the appointment of a single arbitrator, 
each party, on the reque.st of the other, shall appoint an arbitrator, to 
whom the matter shall be referred; and every such appointment 
when made on the behalf of the local board of health shall (in the 
case of a non-corporate district) be under their seal and the hands of 
any five or more of their number, or under the common seal in ca.se 
of a corporate district, and, on the behalf of any other I'arty, under his 
hand, or, if such party be a corporation aggregate, under the common 
seal thereof; and such appointment shall be delivered to the arbitra¬ 
tors, and shall be deemed a submission to arbitration by the parties 
making the same; and, after the making of such appointment, the 
same shall not be revoked without the consent of both parties, nor 
shall the death of either party operate as a revocation: and if for the 
*8pace of fourteen days after any such matter shall have arisen, 
and notice in writing by one party who has himself dul}”^ ap- ^ 
pointed an arbitrator to the other part}', stating the matter to be referred, 
and accompanied by a copy of such appointment, the party to whom 
notice is given fail to appoint an arbitrator, the arbitrator appointed 
by the party giving the notice shall be deemed to be appointed by and 
shall act on behalf of both parties; and the award of any arbitrator or 
arbitrators appointed in pursuance of this act shall be binding, final, 
and conclusive upon all persons and to all intents and purposes whatso¬ 
ever. Section 124 enacts, that, “ if before the determination of any 
matter so referred, any arbitrator die or refuse or become incapable 
to act, the party by whom such arbitrator was appointed may appoint 
in writing another person in his stead ; and, if be fail so to do for the 
space of seven days after notice in writing from the other party in 
that behalf, the remaining arbitrator may proceed e.x parte ; and every 
arbitrator so appointed shall have the same powers and authorities as 
were vested in the arbitrator in whose stead the appointment is made; 
and, in case a single arbitrator die, or become incapable to act, before 
the making of his award, or fail to make his award within twenty- 
one days after his appointment, or within such extended time, if any', as 
shall have been duly appointed by him for that p'urpose, the matters 
referred to him shall be again referred to arbitration under the pro¬ 
visions of this act, as if no former reference had been made.” The 
125th section enacts, “that, in case there be more than one arbitrator, 
the arbitrators shall, before they enter upon the reference, appoint by 
writing under their hands an umpire, and, if the person appointed to 
be umpire, die, or become incapable to act, the arbitrators shall forth¬ 
with appoint another person in his.stead ; and, in case*the arbi- 
trators neglect or refuse to appoint an umpire for seven days *- 
after being requested so to do by any party to the arbitration, the court of 
general or quarter sessions shall, on the application of such party, 
appoint an umpire; and the award of the umpire shall be binding, 
final, and conclusive upon all persons and to all intents and purposes 
whatsoever ; and, in ease the arbitrators fail to make their award 
within twenty-one days after the day on which the last of them was 
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appointed, or within such extended time, if any, as shall have been 
duly appointed by them for that purpose, the matters referred shall 
be determined by the umpire; and the provisions of this act with 
respect to the time for making an award, and with respect to extend¬ 
ing to (a) the same in the case of a single arbitrator, shall apply to an 
umpirage.” And the 126th section provides “that the time for 
making an award under this act shall not be extended beyond the 
period of three months from the date of the submission or from the day on 
which the umpire shall have been appointed, as the case may be.” Tlie 
first application to the sessions, which was made at Easter, 1861, 
failed for want of the seven days’ notice; the second, which was made 
at Midsummer, was rendered abortive for want of the consent of the 
umpire. The appointment made at the Michaelmas sessions, there¬ 
fore, was clearly in time. The next objection is one of the merest 
form : it is that the umpire allowed twenty-one days to elap.se before 
he proceeded with the reference, and omitted to enlarge the time. 
Now, the enlargement of the time for making an award is a voluntary 
act of the arbitrator or umpire; it needs no consent nor any particular 
form,—Russell on Awards, 2d edit. p. 142; and it need not even be 
j^o-i in writing, unless writing be required *by the submission: and 
here the statute does not require it. At all events, if this be a 
valid objection, it was waived, as any mere irregularity may be, by 
the appearance of the board before the arbitrator, and taking the 
chance of a decision in their favour: Russell, p. 195. Their con¬ 
tinued attendance before the umpire, and calling witnes.ses, materially 
enhanced the expense of the proceedings. Appearing to defend, 
operates a waiver of the want of a notice of trial. [Byles, J.—In 
Holt V. Meddoweroft, 4 M. & Selw. 467, the plaintiff had obtained a 
rule for a special jury, which was regularly struck, but a common jury 
panel was returned together with the special jury panel, and at the 
trial, none of the special jury attending, it was proposed on the part 
of the plaintiff to try the cause by a common jury; to which the 
defendant’s counsel objected that this could not regularly be done; 
but the judge, finding a common jury pauel annexed, was of opinion 
that he ought to try the cau.se, and accordingly the cause was tried, 
and there was a verdict for the plaintiff ,—the defendant's counsel appear¬ 
ing and making defence. On a rule for a new trial, it was contended 
for the plaintiff that the objection was waived by the defendant’s 
a[)pearance. But Lord Ellenborough said: “What might have been 
tlie effect of the defendant’s appearing at the trial and making a 
defence without any protest against trying the issue, it is unnecessary 
at present to inquire, because we find that the defendant did protest 
and did all in his power to resist the proceeding. I cannot agree that 
it amounts to a consent on the part of the defendant, because, being, 
as it were, tied to the stake, and dragged on to trial, he endeavours to 
make the best of it.” Keating, J., referred to In re Hick, 8 Taunt. 
694 (E. C. L. R. vol. 4). There, by the terms of a reference to arbi¬ 
tration, the two arbitrators were to appoint an umpire before entering 
*1891 ‘consideration of the matters in difference, and to make 
their award before a certain day or such time as they or any 

(a) Thifi blunder occurs in all the editions of tho statutes. 


Digitized by LjOOQle 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S ) 189 


two of them should appoint. The arbitrators, before appointing an 
umpire, enlarged the time, and afterwards held a meeting, at which 
the parties attended : and it was held, that the parties, being aware of 
these facts, and having afterwards attended, could not now make any 
objection on the ground of the enlargement of the time having been 
made before the appointment of the umpire.] In Tyerman v. Smith, 
6 Ellis & B. 719 (Fi. C. L. R. vol. 88), on a compulsory reference under 
the Common Law Proccalure Act, 1854, it was held to be no objection 
to entering up judgment on the award under s. 3, that the award was 
made more than three months after the arbitrator entered on the 
reference, though the order of reference named no time, and no written 
consent for enlarging the time had been given by the parties,-:— it 
appearing that the parties had, within a month before the making of 
the award, acted upon the reference as still subsisting; siich acting 
estopping them from saying that the circum.stances necessary to give 
jurisdiction to the arbitrator did not exist. Coleridge, J., there said : 
“The analogy between this case and Andrews v. Elliott, 5 Ellis & B. 
502 (E. C. L. R. vol. 85), 6 Ellis & B. 338 (E. C. L. R. vol. 88), is 
complete. Mr. Bramwell was a judge under the nisi prius commission, 
and could have tried the case with a jury; and the statute [17 & 18’ 
Viet. c. 125, s, 1], under certain limited conditions, gave him power 
to try by himself,—a power derived, not from his general authority, 
but from the statute. We and the Court of Exchequer Chamber 
thought that the plaintiff, by his consent, was estopped from denying 
that the statutable conditions had been fulfilled. So, here, the master 
had the power to take a compulsory reference; but he could make his 
award only within the three mouths, unless there were a written con¬ 
sent for the *enlargement of the time. Now, the plaintiff’s [-♦jgQ 
conduct has been such as to estop him from contending that '■ 
there was no written con.sent.'' And Erie J., concurred. [Byles, J.— 
Was there any protest there?] There was not. [Byles, J. —What 
is the effect of a protest?] In the matter of Palmer and The Metro¬ 
politan Railway Company, 31 Law J., Q. B. 259, where a similar 
question arose upon the 23d .section of the Lands Clauses Consolida¬ 
tion Act, 8 & 9 Viet. c. 18, ^lellor, J., after time taken to consider, 
said: “There is evidence, I think, that the applicant intended to take 
advantage of the award if in his favour, and object if it was against 
him. I think the applicant is estopped by his own conduct from 
taking advantage of the objection to the want of authority in the 
umpire; or, if it be not an estoppel, there is, I think, a new parol 
contract to go on with the arbitration upon the terms of the statutory 
powcrs.”(a) In lloldsworth v. Wilson, 8 Law Times (N. S.) 434, it was 
held by the Exchequer Chamber (affirming the judgment of the 
Court of Queen’s Bench), that, under the Public Health Act, arbitra¬ 
tors may appoint an umpire after the twenty-one days limited by s. 
125 for making their awanl have expired without their having 
enlarged the time, proviiied such appointment be within the time 
limited by s. 126 for making the umpirage. 

(a) In Lawrence c. llodpson. 1 Y. & J. 16, it was held, that an objection that tho time for 
making an award has not been duly enlarged, is waived bj proceeding in tho reference with a 
knowledge of that fact. 

C. B. N. S., VOL. XV.— 9 
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Lush, Q.C.(with whom was M'Mahon), contri.(a)—*This award 


=192] 


has not been made witliin the time prescribed by the statute; and 
no act has been done by tlic board, or by tliose who represented them, 
which can give it any validity. Th^ umpire having been appointed 
tinder s. 125, was bound under s. 12-1 to make his award “ within twenty- 
one days after his appointment,”.or within the extended time which 
he had given himself by a due enlargement. Admitting that parties 
may consent to an extension of the twenty-one days, though there has 
been no enlargement, yet, where they have not consented, but on the 
contrary have expressly dissented, an aw'ard made without that for¬ 
mality is a nullity. When they attended before the umpire on the 
29th of November, the board did not know whether the time had 
been enlarged or not. The moment they did learn the fact, they did 
all they could to express their dissent. Can their formal and reiterated 
protest be treated as nothing? Not a single *case has been or 
can be cited where it has been held that a party who attends 
under protest is bound by the proceedings. [Keating, J.—Would 
there have been a consent to the umpire’s making an award in favour 
of the board ?] No. The statement made by counsel at the clo.se of 
the proceedings clearly does not amount to a consent. Tyrcman v. 
Smith was a case under the Common Law Procedure Act. The 
defendant attended without objection, and, after the award was made, 
he applied to have it set aside on another ground. There was a 
perfect consent to the jurisdiction tfiroughout. In Palmer and ^I’he 
Metropolitan Railway Company, there was no jirotest, no intimation 
was given by the parties of their intention to avail themselves of the 
objection: that, therefore, was a case of express consent to the juris¬ 
diction. And all that Holdsworth v. Wilson decides, is, that althoiygh 
the twenty-one days have elapsed, the arbitrators have still enough 
power left in them to appoint an umpire. It is submitted that the 
board did not waive their ymotest by attending before the umpire 
to protect their interests, and calling witnesses. The ease of Uolt v. 
Meddoweroft, 4 M. & Selw. 468, was followed by this court in Lyeett 
V. Tenant, 4 N. C. 168, 5 Scott 479, 6 Dowl. P. C. 436, where 'I'indal, 
C. J., said: “ It would be a most dangerous precedent if wo w'cre to 
hold that a defendant, who, dragged to the stake, and jirotesting 
against the regularity of the proceeding, answers the attack of his 
opponent’s counsel, is to be deemed tliereby to have .waived his 


(a) The points marked for argument on the part of the defendants were as follows:— 

That tho procecltn^s at the Midsummer sessions nmouiitcd to a valid appointment of 
umpire, and that consequently the court of quarter sessions could not, unless tho parties had 
begun de novo, make another appointment at tho October sessions : 

** 2. That the umpire, not having made his award, or extended the time for making it, within 
twcoty-ono days from the date of his appointment, had no jurisdiction afterwards to proceed 
with the reference: 

‘<3. That, the appointment of umpire having been made compulsorily under the statute, 
against tho wishes of the local board, there never was in fact any consent to or waiver of the 
objections to his proceeding with the reference: 

“4. That, the umpire having allowed the time for exercising bis jurisdiction to expire, no 
consent or waiver could afterwards give or restore to him jurisdiction: 

** 5. That a mandamus cannot be granted os prayed, because there is no suggestion that the 
ordinary remedies arc not sufficient, and also because (be compensation claimed for tho alleged 
injury to the plaintiff's houses in 1856, and tho cost** fixed by taxation in February, 1862, are 
not, nor is either of them, a charge or expense incurred within si.x months of tho making of 
tbo proposed rate, pursuant to the Public Health Act, 1848, 11 k 12 Viet. o. 63, s. 
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objection to the trial.” In Davies v. Price, 6 Law T. (N. S.) 713, where 
it was held, that an objection that arbitrators were e.xceeding their 
authority in awarding damages, was not waived by the defendant’s 
attending under protest and cross-examining when the question of 
damages was gone into, Crompton, J., in delivering the judgment of 
the court, says: “We *are disposed to think, that, as the arbi- r^iqo 
trators persisted in going into the consideration of damages ^ 
after objection taken by the defendant, he did not waive his objection 
by attending subsequent meetings under protest, no case having been 
brought to our notice in which a substantial objection has been held 
to be waived by subsequent attendance before the arbitrator under 
protest.” In the case of Re Haigh’s Estate, 31 Law J., Chanc. 420, 
the Court of Chancery referred to arbitration certain matters in 
dispute between the parties to the suit of Haigh v. Haigh, and also 
between the same parties as to the estate of H., the testator in the 
cau.se: those disputes related to certain collieries, their management, 
and the dealings with them for several years. One of the parties had 
a son, who was well acquainted with the mining accounts, and had 
assisted his father in the business, and this party applied to the arbi-, 
trator to allow his son to be present; but that officer refused to permit 
him to be present, on the ground of his behaviour in the matter. A 
short-hand writer, whose pre.sence the same party wished, to take 
notes at the meetings, w.as also excluded. Upon a motion to set aside 
the award, it was held, that, without going into the question whether 
the award did or did not do sub.stantial justice between the parties, it 
must be set aside, the exclusion by the arbitrator of the son and the 
short-hand writer having been made without adequate ground, and the 
acquiescence of the party complaining in the proceedings under the 
reference after their exclusion not being such as to deprive him of his 
right to have the award set aside. 

The award was clearly b.ad, not having been made within three 
months after the appointment of the umpire, as required by s. 126. 
The appointment took place on the 3d of July, at the Midsummer 
sessions, and the award was not made until the 20th of December. 
*The party was bound to go to the next sessions, viz. the Easter p#. q , 
8e.ssions, and could not by his blunder give himself an increased *- 
period. [Bylks, J.—Where the legislature intend that a thing shall 
be done at the 7icxt sessions, it is usually so e.xpre.ssed.] Unless it is 
held that the application must be made to the next sessions, there is 
practically no limit at all. [Byles, J.—It must be done within a 
reasonable time.] And that must at all events have reference to the 
period limited by the statute for the making of the award. There is 
nothing to require the appointment of the umpire by the sessions to 
be in writing. The case states that “Mr. Thomas Johnson was fixed 
upon by the court as such umpire.” What was that but an appoint¬ 
ment? Whose duty was it to obtain IMr. Johnson’s as.sent? It has 
been held that an appointment of a clerk of the peace by parol is 
valid. [Byles, J.—He is not appointed by the sessions.] No: by 
the lord lieutenant: but it is done in ses.sions. 

Assuming the objections to be untenable, a mandamus under the 68th 
and subsequent sections of the Common Law Procedure Act, 1854, 
can only be granted on the same grounds as the prerogative writ of 
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mandamus by the Court of Queen’s Bench. It will not be grantexl 
where there is another remedy ; and the granting or withholding it is 
discretionary with’the court. Besides, here, the plaintiff come.s too 
late: Borland v. The Local Board of Health of Kingston-upon-Hull, 
32 Law J., Q. B. 17. The damage was done in 1856; the demand for 
compensation was made in 1858; and, after having obtained a rule 
for a mandamus, the plaintiff appointed his arbitrator on the I7th of 
December, 1860: and this action was not commenced until the 16th 
of M.iy, 1862. Now, the 89th section of the Public Health Act only 
authorizes the local board to make and levy rates "prospectively, in 
*1951 raise money for the payment '^'of future charges and 

' -* expenses, or retrospectively, in order to rai.se money for the 
payment of charges and expenses which may have been incurred at 
any time within six months before the making of the rate." [Byles, J. 
—The amount was not ascertained here until the making of the award. 
It was impossible to know beforehand what the award would be.] 
If a mandamus be directed to i.ssue here, the board would be bound 
to make and levy a rate, even though they might have funds enough 
in hand to satisfy the plaintiff’s claim; for, nothing but absolute 
obedience can be returned to the writ. 

Hayes, Serjt., in reply, was desired to confine himself to the objec¬ 
tion that the umpire h.ad omitted to enlarge the time for making his 
award within the twenty-one days, to the question of waiver, and to 
the right to a mandamus. The enlargement not being necessarily in 
writing or made in any formal manner, it was enough if it was made 
by parol at any time within three months after the appointment of the 
umpire; consequently, by giving an appointment on the 13th of 
November for the parties to come before him on the 29th for the 
purpose of entering upon the umpirage, the umpire sufficiently com¬ 
plied with the requirements of the statute. There was, therefore, a 
sustantial enlargement within the three months. Then, the conduct 
of the board was altogether inconsistent with their protest, and cle.arly 
a waiver of the objection as to time. Davies v. Price, 6 Law T. (N. 
S.) 713, was a case of excess of jurisdiction. An award may always 
be set aside where the arbitrator has exceeded his jurisdiction; and 
an objection on that ground is not waived by attendance before him. 
This is in the nature of an irregularity, which may always be waived. 
*1961 board had no right to attend and so *put the plaintiff to 

^ cxpen.se, and take their chance of cutting down the claim, and 
then, finding the award adverse, rely upon their protest. As to the 
mandamus, the case clearly falls within the provisions of the Common 
Law Procedure Act, and the plaintiff’ has been guilty of no laches 
which ought to deprive him of that remedy. 

Byi.es, J.(a)—I am of opinion that our judgment in this case must 
be for the plaintiff. The first objection to which our attention has been 
invited,—but which was not very strongly pressed by Mr. Lush,—■ 
was, that an order was ’made at the Midsummer se.ssions. If the word 
"order” is to be understood in the sense of a formal order of the court, 
or even a memorandum or entry in the book of the clerk of the 
peace there was no such thing. If it is to be understood in the sense 
of a substantial appointment, there was none, because the party nomi- 

(a) Eric, C. J., and Williams, J., were engaged in the Court of Criminal Appeal. 
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nated had not intimated his acceptance of the appointment of umpire 
until the next sessions. Supposing an order could have been drawn 
up at the Midsummer sessions, what would it have stated? Simply 
that Mr. Johnson was named umpire, subject to his acceptance of the 
appointment, and that he had not intimated his acceptance. Clearly, 
therefore, there was no appointment of an umpire at the Midsummer 
sessions. Then, the Public Health Act not having limited the appli¬ 
cation to the next, sessions, as in the case of appeals against rates, 
orders of removal, and the like, it seems to me that, the party is at 
liberty to go to any sessions, provided that is done within a reasonable 
time. Accordingly they come at the next sessions but one, viz. the 
Michaelmas sessions, and then Mr. Johnson is *formally ap- 
pointed umpire, and agrees to act. Unfortunately, however, *- 
the sessions at which tliis appointment took place •were held on the 
14th of October, and the parties did not go before the umpire until 
the 29th of November, more than twenty-one days from the date of 
the appointment, and there does not appear to have been any enlarge¬ 
ment. I agree with Mr. Lush that this was an objection to the 
umpire’s proceeding. But, what sort of an objection? Not that the 
umpire had no jurisdiction over the subject-matter, or that he was an 
improper person, but that he had not gone through the formal act of 
saying, “I enlarge the time for making my award,”—which need not 
be in writing or said in the presence of anybody, but may be said .by 
the umpire in the privacy of his own chamber, and whether he be 
asleep or awake. But, assuming that to have been a serious and 
fatal objection, if duly insisted upon, what has been the conduct of 
the board ? Being informed by the umpire that he had not within 
twenty-one days from the date of his appointment in October extended 
the time for making his award, they by their counsel protest against 
his proceeding, but say that they will nevertheless attend, and, if the 
award should ultimately be against them, would apply to set aside 
the proceedings as unauthorized. Accordingly they appear, and cross- 
examine the plaintiff’s witnesses, address the umpire, and call wit¬ 
nesses on their own behalf, and then, the award being against them, 
insist that they are not bound by it, because they appeared and did 
all this under protest. Cases have been cited in which it has been 
held, that, where there has been a total absence of jurisdiction, the 
appearance of the party under protest before the tribunal does not 
preclude him from afterwards availing himself of the objection. ■ The 
leading case upon the subject, which has been brought forward upon 
all occasions *as long'as I can remember, is. Holt v. Meddow- 
croft, 4 M. & Selw. 467. But, what was the nature of the ^ 
objection there? A proper special jury had been .struck, but a 
common jury panel was returned together with the special jury panel, 
and at the trial, none of the special jury appearing, it was jtroposed 
on the part of the plaintiff to try the case by a common jury. The 
defendant’s counsel objected, and protested against the cause being 
tried,—the statute relating to the nomination and striking of special 
juries, 3 G. 2, c. 25, s. 15, e.xpressly saying that “the jury so struck 
shall be the jury to try the cause;” but the trial was proceeded with 
notwithstanding, the defendant’s counsel appearing and making 
defence. And, when this fact was urged as an answer to a motion 
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for a new trial, Lord Ellenborough said that he could not agree that 
it amounted to a consent on the part of the defendant, because, being, 
as it were, tied to the stake and dragged on to trial, he endeavoured 
to make the best of it. The distinction between that case and the 
present is this,—that, there, the parties were before the wrong tribu¬ 
nal, and here before the right tribunal; there the objection was a 
substantial one, and here only a shadowy and unsubstantial one. 
Lycett V. Tenant, 4 N. C. 168, 5 Scott 479, 6 Dowl. P. C. 436, was 
also cited. In that case there was a variance between the writ of 
trial and the issue: the objection was not to the jurisdiction of the 
judge to try the cause, but that the plaintiQ’ had brought down the 
wrong issue to be tried. That, again, was a substantial and fatal 
objection; and, although the defendant appeared, yet, inasmuch as he 
did so under protest, he was allowed afterwards to contest the validity 
of the proceedings. Then, as to Davies v. Price, 6 Law T. (N. S.) 
713, Crompton, J., in delivering the judgment of the court, certainly 
»iqQi does say that they were disposed to think, that, as the *arbi- 
-I trators persisted in going into the consideration of damages 
after objection taken by the defendant, he did not waive his objection 
by attending subsequent meetings under protest. Every word that 
falls from that very learned judge is entitled to the most respectful 
attention. But, what was the objection there? The arbitrator had 
persisted in taking into consideration the question-of damages, and 
thus assumed a power which the submission did not give him. That 
again, therefore, was a substantial objection. In the case of Re Ilaigh’s 
Estate, 31 Law J., Chanc. 420,—which was a decision of the Lords 
Justices,—the arbitrator had without sufficient cause excluded from 
the room the son of one of the parties, and the short-hand writer; and 
the party affected by this exclusion had neverthele.ss proceeded with 
the reference,—whether with or without’ protest, does not very clearly 
appear. There the arbitrator had misconducted himself, and conse¬ 
quently there is no analogy between that case and the present. I am 
of opinion that an objection such as this,—which, after all, amounts 
to nothing more than the mere omission to pronounce some formal 
words,—is plainly waived by conduct like that here pursued. I think 
we should be going against the weight of authority as well as against 
reason and common sense, if we were to send the parties back to a 
fresh arbitration on this ground,—more especially in a case where 
the board seem to have been throwing every possible difficulty in the 
way of the claimant’s obtaining compensation for the damage he has 
su.stained. I make this ob.servaliou rather with- reference to the next 
point which we have to consider, vin. as to the mandamus. 

Now, the granting or withholding of a mandamus under the Com¬ 
mon Law Procedure Act, is to a certain extent in our di.scretion: and 
•9nm difficulty which has ‘occurred to me, is, that the delay 
which took place between the year 1856, when the damage was 
done to the plaintiff ’s premises, and the year 1858, when his claim for 
compensation was first brought forward, has not been very satisfacto¬ 
rily accounted for. lu construing the 89th section of the Public 
Eealth Act, which limits the power of the board to make rates retro¬ 
spectively to the raising of money for the payment of charges and 
expenses which may have been incurred within six months, the word 
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“ incurred” must, I think, be read with reference to the ultimate ascer¬ 
tainment of the amount by arbitration or otherwise; for, it would be 
impossible to make even an approximate rate, which would, I presume, 
include the eosts of the proceedings, until it was known what the 
decision was. There is, therefore, no objection to the lapse of time 
since 1858. And, although the delay between 1856 and 1858 is not 
so satisfactorily accounted for, yet, wlien we see what the conduct of 
the defendants has been, in that part of the case which is fully before 
the court, I cannot help thinking, that, if anything eould have been said 
as to that interval which would have assisted them, it would not have 
been withheld. As, therefore, we decide on all the other points in favour 
of the plaintiff, I think w'e are bound to give him tlie full remedy 
which the law allow’s, by directing that a writ of mandamus do issue. 

Keating, J.—I entirely agree with the judgment pronounced by 
my Brother Byles, and in the reasons which he has given. The dis¬ 
tinction which he has pointed out between the cases relied upon and 
this case, seems to me to be the valid distinction upon the only ques¬ 
tion which might have presented some difficulty, viz. as to how far the 
attendance of the parties before the umpire operated a w'aiver of the 
objection *(which I think was a valid one) that the umpire had r^on-t 
omitted to enlarge the time for making his award within the ^ 
twenty-one days prescribed for that purpose by the .statute. That 
distinction runs through all the cases, and will be found on examina¬ 
tion to reconcile them all. Wherever it has been held that the con¬ 
tinued attendance before the arbitrator waived an objection of which 
the party was eognisant, it will be found that the objection was to the 
competency of the tribunal; and that is an objection which cannot be 
so waived. None of the cases, however, as to arbitrations, struck me 
with much force except that of Davies v. Price, 6 Law Times (N. S.) 
713. But that case, when carefully looked at, will be found rather to 
be an authority in favour of our present decision. Crompton, J., says 
that the court are disposed to think, that, as the arbitrators persisted 
in going into the consideration of the damages after objection taken 
by the defendant, he did not waive his objection by attending subse¬ 
quent meetings under prote.st,—no case having been brought to their 
notice in which a substantial objection had been held to be waived by 
subsequent attendance before the arbitrator under protest. The ob¬ 
jection there was, that the arbitrators were assuming a jurisdietion 
over rn.attcrs which the parties had not submitted to them ; and this 
the court held to be a substantial objection. The judgment of the 
court, however, did not proceed^even upon that, but upon this,—that 
the declaration was upon the express submission of the parties, and 
not upon an implied submission arising from the acts and conduct of 
either of them in the course of the reference, and consequently the 
evidence of acquiescence was irrelevant and inap[)licable. In truth, 
it was an attempt to alter the nature and extent of the submission by 
the conduct of one of the parties to it. I must say I should have 
been surprised if any ease could have been cited to *sustain r* 2 Q 9 
such an objection as this. It seems to me to be a contradiction '■ 
in terms, to say that, having protested against the umpire's right to 
proceed, the party protesting may, nevertheless, not only attend and 
watch the proceedings, but cross-examine his adversary’s witnesses. 
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and call witnesses on his own part, and then say to the arbitrator,— 
“If you decide in my favour, I am content; but, if you decide against 
me, I will stand upon my protest, and move to set aside your award.” 
I entirely agree with my Brother Byle.s, that that objection cannot be 
sustained, and that the plaintiff is entitled to our judgment. 

That being so, then arises the que.stion as to the mandamus to com¬ 
pel the board to make and levy a rate to satisfy the plaintiff’s claim. 
Notwithstanding the ingenious argument of Mr. Lush, that the board 
may be so well provided with funds that a rate may be unnecessary, 
it is highly probable that the only remedy that will be available to 
the plaintiff is the granting the writ. If the board choose to satisfy 
the claim without proceeding to make a rate, we might possibly be 
disposed* to accept that as a compliance with the mandamus. 

With regard to the effect of the 89th section of the Public Health 
Act, which was relied upon by Mr. Lush as a bar,—the six months 
limited by that act for the making of a retrospective rate having 
elapsed since the time when the injury complained of was sustained,— 
it seems to me that the time we are to look to, is, the time of making 
the award and the bringing of the action. Until the award was made, 
the amount was not ascertained. 

For these reasons, as well as for the re.a.sons given by my Brother 
Byles, I think the plaintiff is entitled to judgment and to a writ of 
mandamus as prayed. Judgment for the plaintiff. 


*2031 *SIR MOSES MONTEFIORE, Bart., Chairman of the Al- 
liance British and Foreign Life and h'ire Assurance Com¬ 
pany, V. ISAAC LLOYD. Nov. 10. 

Tbo defenduDt executed a bond ae surety to an insurance company fur the fidelity of A., who 
was appointed an agent of the company at Adelaide, and who was about to and afterwards did 
enter into partnership (as merchants) with B.. uI.ho an agent of the company at that place. The 
condition of the bond was, that, if A., his heirs, executors, &c., should well and truly pay and 
account for all moneys received ht/ hiui, the obligation should be void :—Held, that tbo defendant 
was not responsible under this bond fur moneys received by the firm of A. A B., notwithslanding 
he was uwurc at tbo time ho signed tbo bond that A. was about to become partner with B. 

Held, aUo, that the surrounding or ** co-existing " circumstances were admissible for the pur* 
pose of explaining what might be ambiguous in the condition. 

This was an action brouglit by the plaintiff as chairman of the Al¬ 
liance Briti.sh and Foreign Life and Fire Assurance Company,—a 
company incorporated under an act of 5 G. 4, c. c.x.xxvii.,—against the 
defendant upon a bond given by him to the company for 500^. under 
the circumstances hereinafter .set forth. Under a judge’s order made 
by consent, the following case was stated for the opinion of the court 
without pleadings:— 

1. In the year 1854, George Henry Fox, who resided and carried 
on bu.'incss at Adelaide, in Australia, was the agent of the Alliance 
company at Adelaide; and by a letter, date<l from Adelaide the 27lh of 
November, 1854, the directors of the comj'any were informed of his 
desire that John Sanderson Lloyd should be associated with him in 
the agency of the said company at Adelaide. The following is a copy 
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of that part of the letter addre.ssed to the secretary of the company 
in which such de.sire is expres.sed :— 

“I have now to request you will be srood enough to intimate to 
the directors mv desire that the name of Mr. John Sanderson Lloyd 
should be associated with mine in the power of attorney for the con¬ 
duct of this agency, as I am about taking that gentleman into partner¬ 
ship. I may observe that Mr. Lloyd has been in my counting-house 
for some time, and is nephew to Mr, J. S,, one of the partners of the 
firm of S. & Co., and you could apply to that gentleman as a referee, 
in case *of need. My more particular object in writing this, [-*204 
is, that I contemplate visiting England next year; and it is 1- 
important that the intere^sts of the company should not suffer during 
my absence. You will be furnished with the necessary security for 
Mr. Lloyd. I should also further mention that Mr. Lloyd has had for 
some time the management of this branch of business in our counting- 
hou.se; and I consider him in every way fully qualified to manage 
efficiently the agency of the company.” 

2. On the l4th of February, 1855, a re.solution was passed at a 
meeting of the board of directors of the company, as follows:—“That 
Mr. John Sanderson Lloyd, of Adelaide, be associated with Mr. G. H. 
Fox in the management of the agenev' there, as suggested in a com¬ 
munication from the latter gentleman dated the 27th of November 
last, and that he be required to furnish security to the extent of 
600 C’ 


3. On the 1st of March, 1855, F. A. Englebach, on behalf of the 
company, wrote to Fox a letter of which the material portion is as 
follows:— 

“I am happy to inform yon, that, in accordance with your rcque.st, 
the directors have as.sociatod Mr. J. S. Lloyd with you in the control 
of the Adelaide agency; and a new power of attorney will conse¬ 
quently be prepared, and forwarded by the next mail. It will be 
nece.s.sary that Mr. Llovd e.xecute a bond for 500Z., to which Mr, 
Theodore Lloyd, of the Stock Exchange, and Mr. Isaac Lloyd, of 
Bristol, have undertaken to become sureties.” 

4. The J. S. mentioned in the extract of the letter of the 27th of 
November, 1854, declined to become one of the sureties for J. S. 
Lloyd, but wrote on the 7th February. 1855, a letter to the defendant, 
who is the father of J. S. Lloyd, as follows: — 

“Dear Isaac,—I send you on the other side an ^extract of a ^*205 
letter from G. IT. Fox to the Alliance company, who.se agency *- 
we were the means of obtaining for him. It will be neces.sary, if J. 

S. Lloyd be as.sociated with him in the agency, that a bond signed by 
two parties for 5007 be entered into. As it is only insuring his in¬ 
tegrity, it is a nominal thing: but I cannot be one, on account of my 
articles of partnership, which expressly [irohibit any one of the part¬ 
ners from becoming surety. I should think J. S. Thomas might not 
have the same objection; and your own name would do for pne. I 
enclose a form.” 

5. The extract alluded to in the last-mentioned letter was an exact 
copy of the extract set out in the first paragraph of this case. The 
said letter, with the aforesaid extract on the other side of it, was 
received by the defendant shortly after its dale; and he as well as 
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one Theodore Lloyd consented to become sureties for John Sanderson 
Lloyd. 

6 . On the 14th of March, 1855, the defendants duly executed and 
delivered to the company the bond on which this action is brought, 
which bond was as follows:— 

“ Know all men by these presents, that we John Sanderson Lloyd, 
of Adelaide, in the colony of South Australia, merchant, Theodora 
Lloyd, of the Stock Exchange, London, gentleman, and Isaac Lloyd, 
of Bristol, in the county of Somerset, gentleman, are jointly and 
severally held and firmly bound to the Alliance British and Foreign 
Life and Fire Assurance Company in the penal sum of 5001. of good 
and lawful money of Great Britain, to be paid to the said Alliance 
British and Foreign Life and Fire Assurance Company, their succes¬ 
sors or assigns, for which payment to be well and faithfully made we 
bind ourselves, and each of us our and each of our heirs, executors,- 
* 9 nfi’ administrators, *jointly and severally, firmly by these 
presents, sealed with our seals. Dated the 14th day of March, 

1855: 

“ Whereas, the above-bounden John S. Lloyd hath been nominated 
and appointed by the board of directors of the Alliance British and 
Foreign Life and Fire Assurance Company to be an agent(rt)of the 
said company at Adelaide, and on such his nomination it was stipu¬ 
lated by or on behalf of the said company and agreed to by the said 
John S. Lloyd, that he, together with the above-bounden Theodore 
Lloyd and Isaac Lloyd, should enter into the above-written bond or 
obligation for securing the fidelity of the .s;dd John S. Lloyd : 

“Now, the condition of the above-written bond or obligation is 
such, that, if tlie said John S. Lloyd, his heirs, executors, or adminis¬ 
trators, or some or one of them, shall and do from time to time and 
at all times hereafter when and so often as he or they shall be there¬ 
unto required by the actuary, sccrehiry, or other officer*of the said 
company, well and truly pay or cause to be paid unto the directors of 
the said company, some or one of them, or to such person or persons 
as they or he shall order, direct, or appoint, all such sum and sums of 
money as shall be 5y (/te said John S. Lloyd had and received as or by 
way of premiums for assurances effected with the said company, or 
otherwise liowsoever on account and for the use and benefit of the 
said company, or with which he shall be intrusted by or on account 
of the said company; and also shall and do from time to time and at 
all times hereafter when and so often as he or they shall be thereunto 
required by the said actuary, secretary, or other officer, render to the 
*9071 ’directors, some or one of them, a true, just, and perfect 
-* account of all and every sum and sums of money that shall 
be by him had and received, or paid, laid out, and expended for or on 
account of the said company ; and ahso shall and do well, truly, justly, 
and honestly in every respect behave and conduct himself in hia 
said office or employment of agent to the said company,—then the 
above-written bond or obligation is to be void, otherwise to be and 
remain in full force and virtue." 


(a) It wa.^ stated in the case, that the word ** an ** was, before the execution of the bond, written 
over the word tho ” which la^Umentioncd word was part of a printed form, and had been pro* 
rlousiy struck out. 
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The bond was also duly executed by John Sanderson Lloyd and by 
Theodore Lloyd. 

7. On the 3d of April, 1855, J. W. Collins, on behalf of the 

company, wrote a letter to Fox, of which the material part is as 
follows;— . 

‘‘I now beg to forward a power of attorney constituting John S. 
Lloyd, Esq., an agent of the company, and also enclose a bond for his 
signature, which, as he will perceive, has already been executed by 
the sureties to whom I referred in my last.” 

The power of attorney rel'erred to in the last-mentioned letter was 
duly executed on the 28th of March, 1855, by the president and 
directors of the company, who thereby ordained, nominated, consti¬ 
tuted, authorized, empowered, and appointed Jonathan Binns Were, 
George Henry Fox, and John Sanderson Lloyd, all of Adelaide, in 
the colony of South Australia, merchants, yomi///, and each or either of 
them separately, the true and lawful attorney and attorneys of the said 
company to assure buildings, goods, and other property in Adelaide 
and ehsewhere against loss or damage by fire, subject to certain 
conditions not material to this case. 

8 . The said Jonathan Binns Were mentioned in the aforesaid power 
of attorney, had been since 1851 appointed by the president and 
directors of the said company an agent of the said company, and had 
been ’^authorized and empowered by them by power of attor- r» 2 Q 3 
ney, either jointly with the said G. II. Fox or separately, to *- 
insure good.s, buildings, and other property in Adelaide and elsewhere 
against loss or damage by fire, subject to the same conditions as men¬ 
tioned in the aforesaid power of attorney of the 28th of Marclt, 1855; 
but since February, 1852, the said Jonathan Binns Were resided at 
Melbourne, and entirely ceased to act as agent for the company, 
though the power of attorney was not actually taken away from him. 

9. In June, 1855, the said John Sanderson Lloyd entered into 
partnership with Fox at Adelaide; and they there carried on business 
under the name, style, and firm of G. II. Fox & Co. until the said firm 
failed, as hereinafter mentioned. 

10. On the lOtli of December, 1855, the president and directors of 
the company duly executed a power of attorney by which they 
nominated, appointed, and authorized the said G. II. Fox and John S. 
Lloyd, both of Adelaide, in the colony of South Australia, merchants, 
trading under the firm of G. II. Fox k Go., jointly, and each and either 
of them separately, to be the agents of the said company to assure 
buildings, goods, and other property in Adelaide and elsewhere 
against loss or damage by fire, subject to certain conditions which are 
not material to the present case. 

11. In February, 1859, the afore.-^aid firm of G. H. Fox & Co., 
which said firm consisted as aforesaid of the said George llenry Fox 
and the said John S. Lloyd, I'ailed, and was adjudicated insolvent in 
the court of insolvency in South Australia; and the estate of the 
said firm was wound up and administered in the said court. 

12. At the time of its failure, the aforesaid firm of G.H. Fox &Co. 
was indebted to the company in the sum of 450^. 11s. for premiums 


received by the said * George Henry Fox and John S. Lloyd as 
agents fur the said company since the date of the afore- 
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mentioned bond. Of this sum 338/. 18s. 2c/. was due in respect of 
premiums received for .fire-insurance, and 111/. 12s. lOt/. was due in 
respect of premiums received for life-insurance. The said company 
proved for the sum of 450/. 11s. on the joint estate of the said firm 
in the said court of insolvency, and received thereon a dividend at 
the rate of us. 3c/. in the pound, amounting to 118/. 5.s. 5fl/.; and the 
company have not received any other sum of money in respect of the 
aforesaid sum of 450/. 11s. 

13. The defendant objects to the admissibility in evidence of the 
documents and matters referred to and stated in the second, third, 
fourth, and fifth paragraphs of the above case. 

Tlie question for the opinion of the court was,—whether the defend¬ 
ant was liable on the aforesaid bond to the said company in respect 
to the unpaid portions of the said sums of 338/. 18s. 2c/. and 111/. 125. 
lOc/. or either of them, or any part thereof. 

The court was to be at liberty to draw any inferences from such of 
the above facts as were admissible in evidence which a jury might 
have drawn. 

If the court should be of opinion in the affirmative in respect to 
the unpaid portions of both the said sums, then judgment was to be 
entered up for the plaintiff for 332/. 6s. 7f/. and costs of suit. 

If the court should be of opinion in the affirmative as to the unpaid 
portion of tlie said sum of 338/. 18s. 2c/., and in the negative as to the 
unpaid portion of the said sum of 111/. 12s. lOc/., then judgment was 
to be entered up for the plaintiff for 249/. 18s. 11c/., with costs of 
suit. 

If th4 court should be of opinion in the affirmative as to the unpaid 
portion of the said sum of 111/. *12s.. 10'/.. and in the negative 
as to the unpaid portion of the .said sum of 338/. 18s. 2d., then 
judgment was to be entered up for the plaintiff for 82/. 6s. 9(/., with 
co.sts of suit. 

If the court should be of opinion in the negative in respect to the 
unpaid portion of both the said sum.s, then judgment of nolle pro.sequi, 
with costs of defence, was to be entered up for the defendant. 

Lush, Q. C. (with whom was Cohen), for the plaintifl;'.(a)—The cir¬ 
cumstances under which the defendant consented to enter into the 
suretyship are clearly admissible in evidence as against him. No 
doubt, an)' act done by the creditor which has the effect of altering 
the position or increasing the risk of the surety, without his consent, 
di.scliargos him. But here nothing was done which was not known 
and contemplated by all the parties at the time the defendant executed 
the bond. The principal obligor having under the circumstances dis¬ 
closed by the case entered into partnership with a third person, can 
the surety escape responsibility by saying that the moneys received 
by the firm were not received by his principal ? If an agent emi)loys 
a clerk, a receipt of money by such clerk is a receipt by the agent. 

(a) The points marked for argument on the part of the plaintiff were as follows :— 

** 1. That the bond sued on renders the defendant liable in respect of moneys received by 
bim as agent for the company, though ho may have received them jointly with Fox: 

**2. That the words * an agent,* which said words arc in the aforesaid bond, may bo explained 
by showing what was known to and intended by the parlies: 

«3. That uothing happened sinco the execution of the bond to discharge the defendant from 
his liability as surety.*' 
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If, instead of employing a clerk, he takes a partner, and the partner 
receives money, why is not that equally a receipt by him? Some 
*cases which may be relied upon on the other side are clearly 
distingui.shable. The first in order of time is Bellairs v. Ebs- ^ 
worth, 3 Campb. 53. It was there held, that if A. become bound to 
B. under c<3n(lition that C. shall truly account to B. for all sums of 
money received by C. for B.’s u.<e, and C. afterwards, with B.’s know¬ 
ledge, takes D. as his partner, the guarantee does not e.vtend to sums 
of money received by C). for B.’s use after the formation of the partner¬ 
ship. And Lord Ellenborough said: “ The defendant was surety for 
Philip Nott, and not for Mingay, Nott & Co. When the plaintiffs 
intrusted their ageney to the new firm, the defendant’s responsibility 
was at an end. Ho by no means undertook for the good conduct of 
any future partner with whom P. Nott might associate. The recital 
and the whole .scope of the condition show that the suretyship was 
confined to P. Nott individually.” There, the partnership was a new 
act not contemplated by the surety at the time of entering into the 
bond, and the creditors had made a new appointment of the firm 
instead of the individual, whereby they increa.sed the liability of the 
agent. The case may well be sustained upon that ground. Similar 
in principle is the case of Moou v. The Alderlmry Union, 3 E.vch. 
590. There, the plaintiff was a co surety with K. in a bond given by 
B. to the guardians of a union, conditioned for the due accounting to 
them of moneys received by him as treasurer. At the time the bond 
was entered into, B. was a member of a banking firm into which the 
moneys of the union were afterwards paid and drawn out by the 
guardians by checks in their own name. The firm became bankrupts, 
and B. having ceased to b^treasurer, the guardians demanded of the 
plaintiff as such surety the balance due from B. the late treasurer. 
The plaintiff, in ignorance of the f'act.s,’ paid the money: and it was 
hold that the sureties were not *liable on the bond, and that r*n-in 
the plaintiff, having paid the money in ignorance of the fact.s, ^ 
was entitled to recover it back. Parke, B., in delivering judgment, 
there says: “For moneys so paid to two or more partners, the surety 
for one is not responsible, according to the ca.scs cited, of Bellairs v. 
Ebsworth, and The London Assurance from B’ire v. Bold, 6 Q. B. 514 
(E. C. L. R. vol. 33). Those cases show, that, if a person is surety for 
another for the due accounting for moneys received by him, the 
receipt of the moneys by that j)erson and his partner is not the same 
as the receipt by him alone, because the surety may be willing to be 
accountable for one individual, but not for him and his partner; and 
a payment to one j^artner is a payment to both.” There, the position 
of the surety was, without his knowledge, altered by the act of the 
creditors. That case, therefore, like Bellairs v. Ebsworth, was essen¬ 
tially diflerent in its circumstances from the present case. The Lon¬ 
don A.ssurance from Fire v. Bold, it is submitted, was not well decided. 
There, the condition of a bond given by the defendant to the plaintiff 
after reciting that A. had been appointed agent for the plaintiff, which 
employment he had accepted, and undertaken to perform the trusts 
thereof, was declared to be, that, if A. should, during his continuance 
in such ^employment, faithfully demean and conduct himself, and, 
when required, account for and pay to the plaiutitf all moneys which 


Digitized by 


Google 




212 


MONTEFIORE ». LLOYD. M. T. 1863. 


he had received or should thereafter receive for the plaintiff’s use, 
the bond should be void. A declaration on the bond set out the con¬ 


dition, and averred, that, while A. remained in the employment of the 
plaintiff as agent as aforesaid. A; received for the use of the plaintiff 
moneys amounting, &c., but did not when required account, &c.: plea, 
that A. did not, while he remained in the service of the plaintiff, as 
such agent as in the declaration mentioned, receive for *the 
use of the plaintiff the sums mentioned. The Court of Queen’s 
Bench held that the plaintiff did not support the issue by proof that 
A. and B., as partners, were employed by the plaintiff as agents, and 
in that character had jointly received money for the plaintiff’s use,— 
it appearing that A. had never been employed by the plaintiff or 
received money for him solelyand that no difference would be made 
by proof that the defendant knew that A. was to be employed only 
as partner with B. “When a party,” sa)'3 Lord Denman, “makes 
himself surety for the conduct, not of A. andB., but of A., the strong¬ 
er proof you give that he knew the relation in which A. and B. stood 
to each other, the stronger you make the inference arising from his 
mentioning only A. Suppose the condition recited that the two were 
joint agents, and then spoke only of the conduct of one, would not 
that be a strong proof that the suretyship was intended to apply only to 


the separate acts of that one ? Mr. Kelly’s comment upon Bellairs v. 
Ebsworth is very ingenious ; but the case is quite against him.” The 
court, therefore, assume that Bellairs v. Ebsworth governed the case 
before them • whereas the facts show that the two cases are essentially 
different. 


Montague Smith, Q. C. (with whom was^. T. Cole), contra.(rt)—The 
defendant by this bond only became responsible for the acts of John 
♦9141 hiloyd, not for those *of the firm of Fox & Co. The inten- 
tion of the parties to the bond is only to be collected from the 
instrument itself: no extrinsic evidence is admissible to vary or ex¬ 
plain it. There is no ambiguity: the recital is, that John S. Lloyd 
has been appointed an agent of the company; and the condition is for 
the due accounting by him of all moneys which shall be received by 
him on account of the company. The Jir7n received the money; and 
the company proved for the amount against their'estate. Even if ex¬ 
trinsic evidence could be admitted, the case is governed by The Lon¬ 
don Assurance from Fire r. Bold, 6 Q. B. 514 (E. C. L. R. vol. 33). 
The court is, in effect, called upon to overrule that case. Wightman, 
J., there says,—The recital is the proper key to the meaning of the 
condition.” And after referring to Hassell v. Long, 2 M. k Selw. 303, 
he adds: “Here the recital docs not contain a word referring to any 
agency but that of Addison. Then Mr. Kelly raises the question 
whether the receipt by Addison & Boult is a receipt by Addison. On 
ordinary principles, each party is liable for receipts by either. But 
the question here is, not to what extent the one can make the other 


(a) The points marked fur argument on tbo part of the defendant were as follows > 

** 1. That the defendant is not liable under the bond for moneys received by John Sanderson 
Lloyd under the facts stated in tbo case : 

**2. That be is not liable in respect of moneys received by John Sanderson Lloyd jointly 
with Fox under a joint appointment: 

*'3. That the parol evidence referred to in the case is not admissible to add contradict, 
or explain tbo terms of the bond.” 
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liable to the employer, but whether the defendant became surety for 
the acts of both.” 

Lush, in reply.—Omitting the fact of the knowledge of the surety 
that the partnership e.xisted at the time of signing the bond, the case 
of The London. Assurance v. Bold is not adverse to the present plain¬ 
tiff. At the time the defendant executed this bond, be knew his son’s 
intention. The fact of the contemplated partnership was communi¬ 
cated to him by means of the extract from Fox’s letter of the 27th of 
November. The bond may have two meanings, according to the sur¬ 
rounding circumstances. Prima facie, it would mean moneys which ' 
came to the hands of John S. *Lloyd as agent. But, if it was i-^oik 
known at the time that he was going to become the partner of ^ 

Fox, it may well mean moneys which came to the hands of the firm. 
It is only by looking at the surrounding circumstances that the 
meaning and understanding of the parties can be ascertained. There 
is in reality no case which, fairly considered, can be said to militate 
against the plaintift‘’s right to recover. 

Erle, C. J.—I am of opinion that our judgment in this case must 
be for the defendant. If the surrounding circumstances had shown 
that the bond could have no operation unless the construction sought 
to be put upon it by the plaintift' were the true one, I am clear that 
those surrounding circumstances ought to be taken into account. But 
I think the words of the bond are stronger according to the defend¬ 
ant’s construction. The defendant’s undertaking amounts to this,— 
“I undertake to be surety for the integrity of John Samlerson Lloyd, 
and am willing to be answerable for any moneys of the company 
which may come to his hands.” The contention on the part of the 
plaintiff is, that the defendant not only undertook to be responsible 
for moneys received by John Sanderson Lloyd individually, but for 
partnership receipts also,—for moneys of the company which might 
come to the hands of Fo.x & Co. The words of the bond, however, 
are not so. Let us, then, look at the surrounding circumstances. The 
defendant’s suretyship originated in a proposal that John Sanderson 
Lloyd should enter into partnership with Fox,—a general partnership, 
not for the receipts of these {)remlums only. Fox and Lloyd might 
very well have become partners as merchants, and yet each of them 
might have been a separate agent for an insurance company. The 
first letter set out in the case discloses the fact of Fox’s *in- r*n-|a 
tention to come to England ; and hence his desire to have some *■ 
one associated with him in the agency. It is clear, that, during the 
time that Fox might be in England, though Lloyd might individually 
receive premiums on policies eftected by him, he still would receive 
them on the partnership account. At the date of the bond,—March 
14th, 1855,—there was no existing partnership. And the letter of the 
7th of February, praying the defendant to take upon himself the re¬ 
sponsibility, assures him that he will only be answerable for the in¬ 
tegrity of his son; whereas, the oon.struction now sought to be put 
upon the bond by the plaintiff', is, that he was becoming answerable 
for the integrity as well as the solvency of Fox also. It is said that 
if John Sanderson Lloyd had been the .sole agent, and he had employed 
a clerk to assist him in transacting the insurance business, the bond 
would have covered receipts by such clerk. To that I assent. But 
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the a-uthority of a partner is much more extensive than that of a 
clerk or servant. Then, the powers of attorney set out in the case 
are all joint and several, and are equally consistent with a receipt of 
money.s by the two as with a receipt by each as a separate agent for 
the company. Upon the whole, I feel constrained to come to the con¬ 
clusion that the defendant is entitled to the judgment of the court. 

Williams, J.—I am of the same opinion ; though, at the same 
time I think it right to say that I do not think the authorities, com¬ 
mencing with Bellairs v. Ebsworth, and ending with The London As¬ 
surance Company v. Bold, constrain us,—construing this bond by the 
light of the surrounding circumstances,—to say that the defendant’s 
engagement might not be e.xtended to make him answerable for 
moneys received by John Sanderson Lloyd in conjunction with a 
partner. But the question *is, whether the surrounding circum¬ 
stances here do lead to the conclusion that that was the inten¬ 
tion of the parties. If such were their intention, I think there is 
nothing in the language employed to preclude the court from giving 
effect to that intention : because, though prima facie a receipt by A. 
means by him alone, it may yet appear that a more extensive meaning 
was in the contemplation of the parties. The question remains, 
whether there is sufficient evidence in the surrounding circumstances 
to lead us with reasonable certainty to the conclusion that a more ex¬ 
tensive meaning was contemplated. I think,—though at first I was 
inclinetl to think othcrwi.se,—there is no evidence of that. The letter 
of the 7th of February, in which was forwarded to the defendant an 
extract from the letter from Fox of the 27th of November, set out in 
the fir.st paragraph of the case, informs the defendant that “it will be 
necessary, if John Sanderson Lloyd be a.ssociated with him (Fox) in 
the agency, that a bond signed by two parties for 500/. be entered 
into:’’ and tlie letter goes on to say,—“As it is only insuring his (that 
is, John Sanderson Lloyd’s) integrity, it is a nominal thing.” "I'hat 
letter clearly indicates that the son is to be as.sociated with Fox in the 
agency, and holds out to the defendant that he incurs no responsi¬ 
bility provided his son acts with integrity in the business. I think 
the rel'erenc.e to the intended partnership justly leads to no further 
inference than this, that Fo.x and John Sanderson Lloyd were to be 
associated together as partners in the agency, but not that the surety 
for the latter was to be responsible also for the acts of Fox. I desire 
not to express myself more strongly than is necessary for the decision 
of this ease upon the facts as stated. 

Byles, J.—I am of the same opinion. I was for some time strongly 
♦opy-i impressed with the notion that our judgment *ought to be for the 
J plaintiff: but the argument has induced me to alter my opinion. 
I rely ehielly upon the words of the bond. It is true that a bond or 
other instrument under seal cannot be varied by an instrument not under 
seal. The question i.s, what is the meaning of this bond, regard being 
had to the surrounding circumstances? At the time the bond was sealed, 
no partnership existed between Fox and John Sanderson Lloyd. The 
bond is dated the 14th of March, 1855, and the partnership commenced 
in June. Now, the surrounding circumstances are the co-existing cir¬ 
cumstances. What says the bond ? It recites that “ the above-bounden 
John Sanderson Lloyd hath been nominated and appointed by the board 
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of directors of the company to be an agent of the company at Adelaide,” 
—referring, therefore, to a stijl prior time,—“and on such his nomi¬ 
nation it was stipulated by or on behalf of the company, and agreed 
to by the said John Sanderson Lloyd, that he, together with the 
above-bounden Theodore Lloyd and Isaac Lloyd, should enter into 
the above-written bond or obligation for securing the fideUtg of the said 
John Sanderson Lloyd.” Then the condition i.s, that, “ if the said John 
Sanderson Llo^'d, his heirs, executors, or administrators, or some or 
one of them,”—and these are most important words,—“shall well and 
truly pay or cause to be paid unto the directors of the company all 
such moneys as shall be by the said John Sanderson Lloyd received as 
or by way of premiums on account of the company, or with which 
he shall be intrusted by or on account of the company, and shall when 
required render true accounts of all moneys by him received, &c., and 
shall justly and honestly conduct himself in his employment of agent 
to the company, the obligation was to be void.” Looking at the 
co-existing facts, can we reasonably put any other construction upon 
this bond than that the.principal debtor, the agent, was to be liable 
for his own *acts and defaults only, and that the sureties were i ho-iq 
to be liable for the acts and defaults of the principal, and of *- 
the heirs, executors, or administrators of that principal? Even if 
we look at the letter of the 7th of February,—which I do not think 
would be at all material,—all it says, is, that the proposed bond is 
only for insuring the integrity of John Sanderson Lloyd. So far 
from that letter leading^to the inference that the sureties are to be 
responsible for the acts or defaults of tl)e firm, it seems to me that it 
ought to lead to the opposite conclusion. The consequence of joining 
others with the principal debtor, would be to deprive the sureties, in 
case of the principal debtor’s predeceasing those persons, of the 
security which the law gives them; for, I take the law of partnership 
to be, that personal chattels of a partnership do not survive to the 
repre.sentatives of a deceased partner, but that all choses in action and 
all contracts entered into by the firm pass to the survivors, and the 
co-contractor’s executors are altogether relieved therefrom. Besides 
which, although Fox and John Sanderson Lloyd were partners, yet, 
by the authority under which they acted, they were separate as well 
as joint attorneys. What was to prevent the company from saying, 
that, as between them and their attorneys, the accounts should be kept 
separately, though, as between the attorneys themselves, as partners, 
they might be blended ? I feel convinced that the more the matter is 


considered, the more reason there will be found to be why our 
judgment should be for the defendant. I do not at all rely upon what 
has sometimes been said, viz. that a surety is the favourite of the 
court. And I will merely add that the three cases of Bellairs v. 
Ebsworth, The London Assurance Company v. Bold, and Moon v. 
The Alderbury Union, are all strongly in favour of the defendant; 
and, though there is nothing in the report of the case of The London 
Assurance Company i>. Bold to justify the *conclusion that the 
knowledge of the intended partnership was brought home to ^ 
the defendant, still, both the Lord Chief Justice and Mr. Justice 


Wightman assume that to be the fact in their judgments. 

Kkatixg, J.—I am of the same opinion, though, like the rest of 
C. B. N. S., VOL. XV.— 10 
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the c»urt, my mind has fluctuated somewhat in the course of the 
argument. I have, however, arrived at the conclusion that the 
defendant is entitled to judgment. The words of the bond, taken by 
themselves, are clear enough. But Mr. Lush has relied upon the 
extrinsic evidence to show that those words may admit of a con¬ 
struction diSerent from that which prima facie they would seem to 
import. If the extrinsic evidence had shown (as I at one time felt 
inclined to think it did) that the bond could have no operation at all 
unless the construction contended for by the plaintiff were put upon 
it, I should have hesitated before I decided against him. But that 
difficulty has been entirely removed by the argument of Mr. Smith. 
He has shown satisfactorily that the bond might have an operation 
without going to the extent contended for on the part of the plaintiff. 
It is unnecessary to repeat what has already been better said by my 
Lord and my two learned Brothers: and I will only add that the 
impression produced upon my mind from a consideration of the 
extrinsic evidence, is, that, although the defendant had a knowledge 
which might reasonably have led to the inference that he did con¬ 
template becoming responsible for the acts of the two partners, yet he 
did in truth contemplate only that he was becoming responsible for 
the integrity of his own son. For these reasons, I come without 
hesitation to the conclusion that our judgment ought to be for the 
defendant. Judgment for the defendant. 


*JANE BOBBINS, Administratrix of EDWIN JAMES 
BOBBINS, deceased, v. JONES. Aou. 16. 

If a highway U dedicated to the public with a daugcrous obstruction upon it, such as would 
have been a nuisance if placed upon an ancient way»—as, a flight of steps, or a projecting flap,— 
no action can be maintained against the person dedicating it for an injury caused thereby. 

Nor will an action lie against the owner of a house having a covered area adjoining a public 
footway, which area was in existence befuro and at the time of the dedication of the highway, 
and was dedicated to the public before the last General Highway Act, fur an injury to an 
individual from the giving way of the covering of the area in consequence of the wear and tear 
eecasioDcd by public user. 

In 1830, bouses were erected on land adjoining a new road constructed at a high level as an 
approach to a new bridge across the Thames. Between these houses and this road was a space 
which was covered over (as a means of access to the houses) by a flagging in which weru grat¬ 
ings to let light and air to the lower part of the buildings, which formed separate tenements, 
the entrance to which was npon the lower level at the rear. The space so covered had become, 
by dedication prior to the General Highway Act, 5 A 6 W. 4 , o. 50, a part of the public footway, 
and was used as such by the public. In 1862, in consequence of a largo number of persona 
congregating upon the spot, the flagging and grating in front of one of the houses (having 
become weakened by user) gave way, and several persons wore precipitated into the area below 
(a depth of about thirty feet), and one of them was killed :—Held,—in an action by the widow 
of the deceased, under Lord Campbell's Act, 9 A 10 Viet. c. 93,—that, there being under the 
circumstances no legal liability on the part of the lessee of the houses to keep the surfuco of 
this way in repair, tbo action was not maintainablo,—tbo gulph at the side of the causeway 
being the result of the road being raised by the makers of it, not by the land at the side being 
excavated by tbo proprietors of it: and that the artificial character of the flagging and grating 
did not make it more or less a way to be repaired by the parish. 

A landlord who lets a house in a dangerous state, is not liable to the tenant's customers or 
guests for accidents happening in consequence during the term. 

This was an action brought by the plaintiff, as administratrix of 
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her deceased husband, to recover damagc.s under Lord Campbell’s 
Act, 9 & 10 Viet. 93, for an accident resulting in his death through 
the alleged negligent and improper conduct of the defendant, in 
wrongfully permitting a certain area adjoining and under a certain 
public footway, the property of the defendant, to be and continue in 
a dangerous and unsafe condition. 

The declaration stated that the defendant was owner and possessed 
of certain houses and premises and a certain area in front of and 
parcel of the same immediately adjoining and under a certain common 
and public lootway, and the said area was covered and protected with 
and by an iron grating, and it was then the duty of the defendant at 
all times to keep and maintain the said area and grating in good and 
sufficient repair, so that persons pas.sing over and along the *said r»222 
footway might not be in danger of falling into the said area; •- 
.yet that the defendant wrongfully permitted the same to be and 
continue, and the same were and continued, in a dilapidated, decayed, 
dangerous, and unsafe state and condition, to the danger of persons 
lawfully passing over and along the said common and public footway; 
and the defendant, well knowing the premises, demised and let his 
said houses and buildings and the said area and grating in the same 
state and condition to certain other persons, to wit, Smith Allen Jeffs 
and Augustus Jeffs, and wrongfully suffered and permitted the said 
area and grating to be and continue, and kept and maintained, and 
continued kept and maintained the same in the same state and con¬ 
dition, until the ha[)pening of the grievance thereinafter mentioned: 
And the said Edwin James Robbins, deceased, afterward.s, to wit, on 
the 10th of February, 1862, was lawfully passing over and along the said 
common and public footway, as he lawfully and properly might, and 
by rea.son of the said dilapidated, decayed, dangerous, and unsafe state 
and condition of the said area and grating, the same fell in, and the 
said Edwin James Robbins was thrown down into the said area, 
whereby he was severely hurt and injured, and by reason of the said 
injuries thereby occasioned to him as aforesaid the said Edwin James 
Robbins afterwards, and within twelve calendar months next before 
the bringing of this suit, died: and the plaintiff, as administratrix as 
aforesaid, for the benefit of her the said widow and Louise Jane Robbins 
the child of the said Edwin James Robbins, deceased, according to 
the form of the statute in that case made and provided, claimed 

looo;. 

The defendant pleaded,—first, not guilty,—secondly, that the said 
area was not immediately adjoining or under a common and public 
footway, as alleged,—thirdly, that the said Edwin James Robbins was 
not ^lawfully passing over or along the said common and rtnnQ 
public footway, as alleged,—fourthly, that persons passing in *■ 
and along the said footway were not, at the time the del'endant was 
possessed of the said houses and premises and of the said area, in any 
danger of falling into the said area,—fifthly, that the said area and 
grating was no part of the common and public footway, and that, at 
the said time when, &c., the said Edwin James Robbins unlawfully 
and of his own wrong, with others, broke and entered the said 
grating, houses, and premise.s, and he and others were unlawfully 
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trespassing on the said grating and the said houses and premises, and 
crowding thereon, and by reason thereof the said grating fell in, and 
the said Edwin James Robbins was thrown down and injured as in 
the declaration mentioned. Issue thereon. 


The cause was tried before Willes, J., at the sittings at Westmin¬ 
ster after last Michaelmas Term. The history of the cause is fully 
given in the judgment of the court,—post, p. 236,—which was pre¬ 
pared by the learned judge who presided at the trial. 

On the part of the defendant, it was contended that the pavement 
in question having been dedicated to the public and used by them 
prior to the passing of the General Highway Act of 5 & 6 W. 4, c. 60, 
the parish was bound to keep it in repair, and no duty was by law 
cast upon the defendant to do so; and, further, that, assuming the 
spot in question to be private property, the public had no right to 
congregate on it so as to render it dangerous. 

The learned judge put the following questions to the jury :— 

1. Was the flagging in question a nuisance causing danger to 
persons lawfully using the highway, even considered as bounded by 
the retaining walls of the bridge approaches ? 


*2241 ^ It a nuisance causing danger to persons lawfully 

passing from the highway to the houses ? , 

8 . Were the flagging and grating in a fit state, regard being had to 
the safety of persons going to the houses ? 


4. Were they in a reasonably fit state, having regard to their user 
as a public footway ? 


6 , Were they in a reasonably fit state for persons to stand or walk 
upon in any sense ? 

6 . Was the accident occasioned by the access of an extraordinary 
crowd, or by the improper state of the flagging and grating, or by 
both combined ? 


7. Was the deceased guilty of any negligence or misconduct con¬ 
tributory to the accident ? 

8 . Was the deceased, when he fell, lawfully using the place for the 
purpose of going to the house ? 

9. Was the spot in question a public highway ? 

The jury answered the 1st, 2d, 3d, and 8th questions in the affirma¬ 
tive, and the 4th and 7th in the negative. To the 5th they answered, 
—“Not in the sense of a crowd always liable to be gathered together, 
when used as a public highway;” to the 6tb,—“By both;” and to the 
9th,—“ Used as such by dedication.” 

The learned judge thereupon directed a verdict to be entered for 
the plaintiff, and the jury assessed the damages at 280Z., apportioning 
it as follows,—200?. for the widow, and 80?. for the child. 

Lush, Q. C., in Hilary Term last, pursuant to leave reserved to him 
at the trial, moved to enter a nonsuit. He also moved for a new trial 
on the ground that the findings of the jury upon some of the questions 
put to them were not warranted by the evidence. 

*2251 Nrle, C. J.—As to the last ground, it seems that the *learned 

J judge is not dissatisfied with the answers which were given 
by the jury; but we think the rule may go, for the purpose of con¬ 
sidering their effect. 

Willes, J.—I should be inclined to say that the defendant would 
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be liable if the paving and flagging were not sufficient to bear a crowd 
such as reasonably might be expected to gather upon them. A way 
that is to be used by the public should be strong enough to hold up 
all persons lawfully using it.. At all events, a jury might reasonably 
think so. 

The rule was ultimately drawn up as follows:—To enter a nonsuit 
pursuant to the leave re.served, on the grounds,—first, that, on the 
finding of the jury that the locus in quo was a public highway, the 
liability to repair was on the parish,—secondly, that the obligation to 
repair, if not on the parish, was on the lessees,—thirdly, that the 
accident was occasioned by the negligence of the deceased: or for a 
new trial, on the ground that the several findings of the jury were 
again.st the weight of evidence. 

Coleridge, Q. C., and Martin, in Easter Term last, showed cau.se.— 
The main question is, whether the defendant by his negligence either 
caused or materially contributed to the accident which resulted in 
the death of the plaintitT’s hu.sband. Now, it is an undisputed fact 
that the paving and grating in question were out of repair. The 
defendant’s attention had been called to it, a communication having 
been made to his agent Lane, recommending that an arch be turned 
under the flagging: and this was prior to the demise to the Messrs. 
Jeffs. There are numerous cases to show that one who, having notice 
of its existence, suffers a dangerous nuisance to continue, is responsible 
for the *con.sequences. Salmon v. Bensley, R. & M. 189, and 
The King v, Pedly, 1 Ad. & E. 822 (E. C. L. R. vol. 28), 3 N. L 
& M. 627, are to that eftect. Littledale, J., in the last-mentioned case, 
says: “ If a nuisance be created, and a man purchase the premises with 
the nui.sance upon them, though there be a demise for a term at the time 
of the purchase, .so that the purchaser has no opportunity of removing 
the nuisance, yet by purchasing the reversion he makes himself liable 
for-the nuisance. But if, after the reversion is purchased, the nuisance 
be created by the occupier, the reversioner incurs no responsibility: 
yet, in such a case, if there were only a tenancy from year to year, or 
any short period, and the landlord chose to renew the tenancy after 
the tenant had erected the nuisance, that would make the landlord 
liable. He is not to let the land with the nuisance upon it.” In 
Rich V. Basterfield, 4 C. B. 783 (E. C. L. R. vol. 56), where an action 
was brought against the owner of premises for a nuisance arising 
from smoke issuing out of a chimney, to the prejudice of the plaintiff 
in his occupation of the adjoining messuage,—on the ground that the 
defendant, having erected the chimney, and let the premises with the 
chimney so erected, had impliedly authorized the lighting of a fire 
therein,—it was held that the action would not lie ; the nuisance com¬ 
plained of, viz. the lighting of the fire, being the act of the tenant. 
Cresswell, J., in delivering the judgment of the court, said : ‘‘If The 
King V. Pedly is to be considered as a case in which the defendant was 
held liable because he had demised the buildings when the nuisance 
existed, or because he had re-let them after the user of the buildings had 
created a nuisance, or because he had undertaken the cleansing and had 
not performed it,—we think the judgment right, and that it does not 
militate against our present decision. But, if it is to be taken as a 
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•9971 *^®9ision that a landlord is responsible for the act of his tenant 
J in erecting a nuisance, by the manner in which he uses the 


premises demised,—we think it goes beyond the principle to be found 
in any previously decided cases; and we cannot assent to it.” These 
cases are commented upon by this court in Todd v. Flight, 9 C. B. N. S. 
377 (E. C. L. R. vol. 99), where it was held that an action lies against 
the owner of premises who lets them to a tenant in a ruinous and 
dangerous condition, and who causes or permits them so to remain 
until by reason of the want of reparation they fall upon and injure 
the house of an adjoining owner; Erie, C. J., observing that they are 
authorities for saying, ‘‘that, if the wrong causing the damage ari.ses 
from the non-feasance or the mis-fea.sance of the lessor, the party 
suffering damage from the wrong may sue him.” It is upon that 
principle, it is submitted, that the defendant is liable here. Bishop 
V. Trustees of the Bedford Charity, 1 Ellis & Ellis 697 (E. C. L. R. 
vol. 102), may be distinguished, on the ground that the defendants 
had no notice of the insecure state of the grating. Fisher v. Prowse, 
2 Best & Smith 770 (E. C. L. R. vol. 110), is also distinguishable. 
The present case falls preei.sely within the principle of Barnes v. 
Ward, 9 C. B. 392 (E. C. L. R. vol. 67). There, A., being possessed 
of land abutting on a public footway, in the course of building a 
house on such land, excavated an area, which, by the negligence of 
his work-people, was left unfenced, so that B., who was lawfully 
passing along the way, the night being dark, without any negligence 
or default of her own, fell into the area and was killed : and it was 
held that A. was liable, under the 9 & 10 Viet. c. 93, to an action by 
the husband, as administrator, for the benefit of himself and B.’s 
infant children. Maule, J., in delivering the judgment of the court, 
after referring to nearly all the authorities, says: “ The result is,— 
•9981 considering that the present case refers to a newly-made *ex- 
-* cavation adjoining an immemorial public way, which rendered 
the way unsafe to those who u.sed it witli ordinary care,—it appears to 
us, after much consideration, that the defendant, in having made that 
excavation, was guilty of a public nuisance, even though the danger 
consisted in the risk of accidentally deviating from the road; for, the 
danger thus created may reasonably deter prudent persons from using 
the way, and thus the full enjoyment of it by the public is, in effect, as 
much impeded sis in the case of an ordinary nuisance to a highway.” 
So here is a nuisance or danger created close to and connected with a 
public way ; and the deceased, through no negligence of his own, but 
solely through the negligence and want of care of the defendant, fell 
through and met with his ehd. In Coupland v. llarditigham, 3 Campb. 
393,—which is cited with approbation in Barnes v. Ward,—the action 
was case for not railing in or guarding an area before a house in West¬ 
minster, whereby the plaintiff fell down into the area, and was severely 
hurt: the defence was, that the premises had been in the same condition 
as far back as could be remembered, and before the defendant became 
possessed of them. But Lord Ellenborough held, that, however long 
the premises might have been in this condition, as soon as the defend¬ 
ant took possession of them he was bound to guard against the 
danger to which the public hud before been exposed; and that he was 
liable for the consequences of having neglected so to do, in the same 
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manner as if he himself had originated the nuisance: and the learned 
judge said that the area belonged to the house, and it was a duty 
which the law cast upon the occupier of the house, to render it secure. 
In The King v. Watts, 1 Salk. 357, 2 Ld. Rayra. 856, which was an 
indictment for not repairing a house standing upon the highway, 
ruinous and like *to fall down, which the defendant occupied r^noq 
and ought to repair ratioue tenuraa suae, the defendant pleaded ^ 
not guilty, and the jury found a special verdict, viz. that the defend¬ 
ant occupied, but was only tenant at will. And Lord Holt said: 
“ The ratione tenurm is only an idle allegation; for, it is not only 
charged, but found, that the defendant was occupier, and in that 
respect he is answerable to the public; for, the house was a nuisance 
as it stood, and the continuing the house in that condition is continuing 
the nuisance.” In Corby v. Hill, 4 C. B. N. S. 556 (E. C. L. R. vol. 
93), the owner of land having a private road for the use of persons 
coming to his house, gave permission to A., who was engaged 
in building on the land, to place materials upon the road. A. availed 
himself of this permission, by placing a quantity of slates there, in 
such a manner that the plaintiff in using the road sustained damage. 
It was held that A. was liable to an action for such injury. Cockburn, 
C. J., there says: “ The proprietors of the soil held out an allurement 
whereby the plaintiff was induced to come upon the place in question: 
they held out this road to all persons having occasion to proceed to 
the a.sylum, as the means of access thereto. Could they have justified 
the placing an obstruction across the way w’hereby an injury was 
occasioned to one using the way by their invitation? Clearly they 
could not.” And Willes, J., says: “One who comes upon another’s 
land by the owner’s permission or invitation, has a right to expect 
that the owner will not dig a pit thereon, or permit another to dig a 
pit thereon, so that persons lawfully coming there may receive injury. 
That is so obvious that it is needless to dwell upon it.” That case, 
which is altogether undistinguishable from the present, as well as 
Hounsell V, Smyth, 7 C. B. N. S. 731 (E. C. L. R. vol. 97), are referred 
to in Bolch v. Smith, 7 Hurlst. & N. 736, where the Court of Ex¬ 
chequer held, as this court *had done in Hounsell v. Smyth, r*no/\ 
that the defendant was under no obligation to fence against a ^ 
danger on his own land, unless it was so placed as to amount to a 
public nuisance. It will be said that this place had become by dedi¬ 
cation a part of the public highway, and consequently that the duty 
of keeping it in repair was by law cast upon the parish. It may, 
however, well be, that the public may acquire a right to go upon a 
man’s land, and yet the parish may not be burthened with repair. 
This was a part of the defendant’s premises, which for his own con¬ 
venience he had allowed the public to use for the purpose of going to 
the shop windows. That there may be a conditional or partial dedi¬ 
cation, is clear from Lade v. Shepherd, 2 Stra. 1004, The King v. 
Lloyd, 1 Campb. 261, The Marquis of Stafford v. Coyney, 7 B. & C. 
257 (E. C. L. R. vol. 14), Cornman v. The Eastern Counties Railway 
Company, 10 E.xch. 771, Le Neve v. The Vestry of Mile End Old 
Town, 8 Ellis &; B. 1054, Morant v. Chamberlin, 6 Hurlst. & IJ. 541, 
and Eisher v. Prowse, 2 Best & Smith 770 (E. C. L. R. vol. 110). The 
user of this way by the plaintiff’ clearly was not an act of trespass. 
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[Keating, J. —That is settled by the jury.] The public, then, having 
a right to go upon this spot, it was the defendant’s duty to see that it 
was strong enough to bear such amount of traffic as might reasonably 
be expected in a London street. [Byles, J.—The dedication here 
was prior to the General Highway Act, 5 & 6 W. 4, c. 50, and there¬ 
fore the duty to repair the surface was by law cast upon the parish; 
The King v. Leake, 2 N. &: M. 595, 5 B. & Ad. 469 (E. C. L. R. vol. 
27).] A highway may be a highway for a limited purpose: Roberts 
V. Hunt, 15 Q. B. 17 (E. C. L. R. vol. 69), where Lord Campbell says 
that a man must calculate the consequences before he dedicates. In 
The King v. Pedly, 1 Ad. & E. 822 (E. C. L. R. vol. 28), 3 N. & M. 
627, it was held, that, if the owner of land erect a building which is 
a nuisance ‘or of which the occupation is likely to produce a 
nuisance, and lets the land, he is liable to an indictment for 
such nuisance being continued or created during the term: so also, if 
he let a building which requires particular care to prevent the occu¬ 
pation from becoming a nuisance and the nuisance occurs for want of 
such care on the part of the tenant. And in Todd u. Flight, 9 C. B. 
N. S. 377 (E. C. L.R. yol. 99), it was held by this court that an action 
lies against the owner of premises who lets them to a tenant in a 
ruinous and dangerous condition, and who causes or permits them so 
to remain until by reason of the want of reparation they fall upon and 
injure the house of an adjoining owner. Brock v. Copeland, 1 Esp. 
N. P. C. 203, and Coupland v. Hardingham, 3 Campb. 393, also sliow 
that this action is maintainable. [Byles, J.—The jury have found 
that this way was dedicated to the public with the gratings in it. 
Who would be bound to repair the substructure ?] The owner of the 
premises undoubtedly. As to the verdict being against evidence, it 
docs not appear that the learned judge who tried the cause is dissatis¬ 
fied with the result. 

Lnsh, Q. C., and David Keane, in support of the rule.—The first 
proposition is abundantly sufficient to dispose of this case. One who 
dedicates a way to the public incurs no liability and is burthened 
with no duty to keep it in repair. If the public choo.se to use it, 
they must take it cum onere. Having once made the dedication, the 
owner of the soil can do nothing to derogate from his grant. Fisher 
V. Prowse, 2 Best and Smith 770 (E. C. L. R. vol. 110), is precisely 
in point. It was there held, that, where an erection or excavation 
exists upon land, and the land on which it exists, or to which it is 
contiguous, is dedicated to the public as a highway, the dedication 
«9091 must be taken to be made to the ^public and accepted by them 
subject to the inconvenience or risk arising from the existing 
state of things. The defendant occupied a house adjoining to a public 
street, with a cellar belonging to it, which cellar had existed before 
the defendant had anything in the house. The mouth of this cellar 
opened into the footway of the street by a trap-door. During the day, 
this trap-door was open, but at night it was closed by a flap, which 
slightly projected above the footway, and it had so projected as long 
as living memory went back. The plaintiff, coming along the foot¬ 
way at night, stumbled over this flap, fell, and sustained injury, for 
which he brought an action: and it was held that tlie jury ought to 
draw the conclusion that the collar-flap had existed as long as the 
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street, and that the dedication of the way to the public was with the 
cellar-flap in it, and subject to its being continued there, and there¬ 
fore that the defendant was not liable, as the maintenance of such an 
ancient cellar-flap was not unlawful. Blackburn, J., in delivering the 
judgment of the court, says: “ We think we must, on this reservation 
coupled with the evidence, take it to have been proved that there was 
no negligence on the part of the plaintiff contributing to the accident, 
and that the flap did cause obstruction to the footway to such an 
extent that if the flap had been -])ut down for the first time after the 
highway was dedicated to the public, it would have been a nuisance 
for the consequences of which those who maintained the nuisance 
would be responsible. On the other hand, we must take it to have 
appeared that the flap continued in its original condition, and that the 
defendant had not altered it or suffered it to get out of repair, so as 
to increase the danger and obstruction beyond what always must have 
existed since it wa^ there. And we think, that, on its being sliown 
that the cellar-flap had *existed in its present condition as far [-*930 
back as living memory went, the jury ought to draw the con- *- 
elusion that it had existed as long as the street, and that the dedication 
of the way to the public was with this cellar-flap in it, and subject to 
the reservation of its being continued there, so far as by law the high¬ 
way could be subject to it.” In Cooper v. Walker, 2 Best & Smith 
776 (E. C. L. R. vol. 110), in which judgment was given at the same 
time as that-of Fisher v. Prowse, the declaration was for negligcTitly 
and improperly placing in a public street certain steps, so that the 
same were an obstruction to persons using the street, and dangerous 
to persons passing along it at night; and averring that the plaintiff, 
passing along the street, fell over them and was injured. The defend¬ 
ant pleaded that the street was subject to the right of the occupiers 
of a house adjoining it to have stejis standing in the highway and 
leading up to the outer-door of the house, all persons passing along 
the highway being entitled to pass on foot over the steps as a p.irt of 
the highway, which steps were part of the house ; that, the street 
being lowered under the Metropolis Local Management Act, 18 k 19 
Viet. c. 120, the old steps were ncce.ssarily removed, and the present 
steps placed in their room; and that the new steps were placed on the 
same part of the highway on which the old steps had stood, and caused 
no greater obstruction or danger than did the old .steps: and it was 
held that the plea was good, as the former highway was subject to 
the right on the part of the occupiers of the defendant’s house to keep 
these steps there, and the lowered highway was subject to a similar 
right. In delivering judgment, Blackburn, J., s.ays (p. 779): “The 
law is clear, that, if alter a highway exists anything be newly made 
so near to it as to be dangerous to those using the highway,—such, 
for instance as an excavation, Barnes v. Ward, 9 C. B. 392 (E. [-*234 
C. L. R. vol. 67),—‘this will be unlawful, and a nuisance; as 
it also is if an ancient erection, as, a house, is suffered to become 
ruinous,—The Queen v. Watts, 1 Salk. 357: and those who make or 
maintain the nuisance in either case are liable for any damage sus¬ 
tained therebv, just as much as if the nuisance arose from an obstruc¬ 
tion in the highway itself: but the question still remains, whether an 
erection or excavation already existing, and not otherwise unlawful 
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becomes unlawful when the land on which it exists, or to which it is 
immediately contiguous, is dedicated to the public as a way, if the 
erection prevents the way from being so convenient and safe as it 
otherwise would be; or whether, on the contrary, the dedication 
must not be taken to be made to the public, and accepted by them, 
subject to the inconvenience or risk arising from the existing state of 
things. We think the latter is the correct view of the law. It is, of 
course, not obligatory on the owner of land to dedicate the use of it 
as a highway to the public. It is equally clear that it is not com¬ 
pulsory on the public to accept the use of a way when offered to them. 
If the use of the soil as a way is offered by the owner to the public 
under given conditions and subject to certain reservations, and the 
public accept the use under such circum.stances, there can be no injus¬ 
tice in holding them to the terms on which the benefit was conferred. 
On the other hand, great injustice and hardship would often arise, if, 
when a public right of way has been acquired under a given state of 
circumstances, the owner of the soil should be held bound to alter 
that state of circumstances to his own disadvantage and loss, and to 
make further concessions to the public altogether beyond the scope 
of his original intention. More especially would this be the case 
when public rights of way have been acquired by mere user. For 
instance, the owner of the bank of a *canal or sewer may, 
J without considering the eft'ect of what he is doing, permit 
passengers to pass along until the public have acquired a right 
of way there. It is often hard upon him that the public right 
should have been thus acquired; it would be doubly so, if the 
consequence were, that he was bound to fill up or fence off his 
canal.” [Willes, J,—The evidence was, not simply that the flag¬ 
ging and grating were out of repair, as such; but that the proper 
thing to do to make the way fit for the public user, was, to turn an 
arch under it,—which nobody suggested would have been necessary 
if it had been used as a private way only.] It may be that a structural 
change might have become necessary in consequence of the long user of 
the way by the public. But this was a burthen which the law does not 
cast upon the owner of the adjoining property: it was the duty of the 
parish. In Gale on Easements, 3d edit. 424, it is said: “As a general 
rule, easements impose no personal obligation upon the owner of the 
servient tenement to do anything,—the burthen of repair falls upon 
the owner of the dominant tenement. ‘Where I grant a way over 
my land, I shall not be bound to repair it,’ said Twisden, J., in Pom- 
fret V. Ricroft, 1 Saund. 322 a. ‘By the common law of England, 
he that hath the use of a thing ought to repair it,’ said Lord Mans 
field in Taylor v. Whitehead, 2 Dough 745. ‘ The grantor of a way 

is not bound to repair it if it be foundrous:’ 1 Wms. Saund. 322 c. 
Comyns’s Digest, Chimin (D. 6.) This is in accordance with the prin 
ciples of the Civil law, which imposed the burthen of repair in cases 
of easement upon the owner of the dominant, and not upon the owner 
of the servient tenement.” If the court hold the lessee of the pro¬ 
perty responsible under such circumstances as these, it will be carry¬ 
ing the liability of the owners of property very much further than 
has ever yet *been done. In Todd v. Flight, 9 0. B. N. S. 377 
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(E. C. L. R. vol. 99), the defendant, when he let the house, 
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knew of its dangerous condition. So, in The King v. Pedly, 1 Ad. & 
E. 822, 3 N. & M. 627, the defendant let the land with the nuisance 
existing: it was upon this ground tliat that case was sustained in 
Rich V. Basterfield, 4 C. B. 783, 805 (E. C. L. R. vol. 56). Here, how¬ 
ever it is not shown- that the defendant did any act amounting to negli¬ 
gence. If there was any obligation upon anybody to repair, it was 
upon the lessees who were in possession by their tenants. 

Cur. adv. vult. 

Erle, C. J., now delivered the judgment of the court.(a) 

This was an action brought by the administratrix of one Robbins, 
to recover damages under Lord Campbell’s Act, 9 & 10 Viet. c. 93, 
for the intestate’s death. 

That death took place in consequence of the giving way of a por¬ 
tion of the east side of the public way leading to the south end of 
Waterloo Bridge, by the default, as it is alleged, of the defendant. 
The part which gave way consisted of flagging and a grating over the 
area of one of the houses at the side of the road. 


The material facts are as follows:—Waterloo Bridge was constructed 
under acts of parliament pa.ssed in the 53d, 56th, and 58th years of G. 
3,(6) and was finished in 1817. It w.as necessarily constructed so that 
the roadway should be at a level much higher than the river banks; 
and, in order to give access to the roadway of the bridge so construct¬ 
ed, the road leading to the south end of the bridge approaches it 


*upon a high causeway springing at a considerable distance, 

For some distance from the bridge persons passing along the *■ 
causeway were protected against the danger of falling over the side 
by a parapet-wall or continuation upwards of the retaining wall of the 
causeway. This wall is continued up to a row of houses of which the 
defendant is the lessee, and then ceases. This row of houses stands 


upon the original level of the ground, and runs parallel to the cause¬ 
way and road leading to the bridge,—leaving a gulf or space of more 
than seven feet wide between the houses and the retaining wall of the 


causeway. That space belongs to the owner of the houses; and the 


bottom of it is used for areas. 


The houses are divided, or capable of being divided, into two dis¬ 
tinct dwellings, having separate outer doors. The outer door of the 
lower part of each building opens into a street or court upon the lower 
level. The outer door of the upper part of each house opens upon 
the level of the causeway towards the road leading to the bridge; and 
the inhabitants of the upper part of the house go in and out by that 
door, and get to and from the road by walking upon the structure 
part of which gave way under the deceased. 

That structure consisted of flag-stones resting at one end for about 
four inches in and upon the walls of the houses, and at the other end 
for about six inches upon the retaining wall of the causeway, so as to 
bridge over the areas. At intervals there were gratings fixed by 
means of horns into the flags, and forming with them one continuous 
footway. The gratings were not attached to the houses, but were 
fixed in the centre of the flagging, and served the double purpose of 
being walked upon and of letting through light to the back part of 


(а) The case was argued before Erie, C. J., Willcs, J., Bjles, J., atid Keatiug, J. 

(б) 53 G. 3, c. clxxxlv., 56 G. 3, c. IxiiL, and 53 G. 3, c. xxviii. 
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becomes unlawful when the land on which it exists, or to which it is 
immediately contiguous, is dedicated to the public as a way, if the 
erection prevents the way from being so convenient and safe as it 
otherwise would be; or whether, on the contrary, the dedication 
must not be taken to be made to the public, and accepted by them, 
subject to the inconvenience or risk arising from the existing state of 
things. We think the latter is the correct view of the law. It is, of 
course, not obligatory on the owner of land to dedicate the use of it 
as a highway to the public. It is £qually clear that it is not com¬ 
pulsory on the public to accept the use of a way when offered to them. 
If the use of the soil as a way is offered by the owner to the public 
under given conditions and subject to certain reservations, and the 
public accept the use under such circumstances, there can be no injus¬ 
tice in holding them to the terms on which the benefit was conferred. 
On the other hand, great injustice and hardship would often arise, if, 
when a public right of way has been acquired under a given state of 
circumstances, the owner of the soil should be held bound to alter 
that state of circumstances to his own disadvantage and loss, and to 
make further concessions to the public altogether beyond the scope 
of his original intention. More especially would this be the case 
when public rights of way have been acquired by mere user. For 
instance, the owner of the bank of a *canal or sewer may, 
without considering the effect of what he is doing, permit 
passengers to pass along until the public have acquired a right 
of way there. It is often hard upon him that the public right 
should have been thus acquired; it would be doubly so, if the 
consequence were, that he was bound to fill up or fence off his 
canal.” [WiLLES, J.—The evidence was, not simply that the flag¬ 
ging and grating were out of repair, as such ; but that the proper 
thing to do to make the way fit for the public user, was, to turn an 
arch under it,—which nobody suggested would have been necessary 
if it had been used as a private way only.] It may be that a structural 
change might have become necessary in con.sequence of the long user of 
the way by the public. But this was a burthen which the law does not 
cast upon the owner of the adjoining property: it was the duty of the 
parish. In Gale on Easements, 3d edit. 424, it is said: “As a general 
rule, easements impose no personal obligation upon the owner of the 
servient tenement to do anything,—the burthen of repair falls upon 
the owner of the dominant tenement. ‘Where I grant a way ovei 
my land, I shall not be bound to repair it,’ said Twisden, J., in Pom- 
fret V. Ricroft, 1 Saund. 322 a. ‘By the common law of England, 
he that hath the use of a thing ought to repair it,’ said Lord Mans 
field in Taylor v. Whitehead, 2 Doiigl. 745. ‘The grantor of a way 
is not bound to repair it if it be fonndrous:’ 1 Wms. Saund. 322 c. 
Comyns’s Digest, Chimin (D. 6.) This is in accordance witli the prin 
ciples of the Civil law, which imposed tiie burthen of repair in cases 
of easement upon the owner of tlie dominant, and not upon the owner 
of the servient tenement.” If the court hold the lessee of the pro¬ 
perty responsil)le under such circumstances as these, it will be carry¬ 
ing the liability of the owners of property very much further than 
has ever yet *bcen done. In Todd v. Flight, 9 0. B. N. S. 377 
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(E. C. L. R. vol. 99), the defendant, when he let the house, 
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knew of its dangerous condition. So, in The King v. Pedly, 1 Ad. & 
E. 822, 3 N. & M. 627, the defendant let the land with the nuisance 
existing: it was upon this ground tliat that case was sustained in 
Eich V. Basterfield, 4 C. B. 783, 805 (E. C. L. R. vol. 56). Here, how¬ 
ever it is not shown that the defendant did any act amounting to negli¬ 
gence. If there was any obligation upon anybody to repair, it was 
upon the lessees who were in possession by their tenants. 

Cur. adv. vuU. 

Eble, C. J., now delivered tlie judgment of the court.(a) 

This was an action brouglit by the administratrix of one Robbins, 
to recover damages under Lord Campbell’s Act, 9 & 10 Viet. c. 93, 
for the intestate’s death. 

That death took place in consequence of the giving way of a por¬ 
tion of the east side of the pul)lic way leading to the south end of 
Waterloo Bridge, by the default, as it is alleged, of the defendant. 
The part which gave way consisted of flagging and a grating over the 
area of one of the houses at the side of tlie road. 


The material facts are as follows:—Waterloo Bridge was constructed 
under acts of parliament passed in the 53d, 56tli, and 58ih years of G. 
3,(i) and was finished in 1817. It was necessarily constructed so that 
the roadway should be at a level much higher than the river banks; 
and, in order to give access to the roadway of the bridge so construct¬ 
ed, the road leading to the south end of the bridge approaches it 


*upoa a high causeway springing at a considerable distance. r «237 
For some distance from the bridge persons passing along the *- 
causeway were protected against the danger of falling over the side 
by a parapet-wall or continuation upwards of the retaining wall of the 
cau.seway. This wall is continued up to a row of houses of which the 
defendant is the lessee, and then ceases. This row of houses stands 


upon the original level of the ground, and runs parallel to the cause¬ 
way and road leading to the bridge,—leaving a gulf or space of more 
than seven feet wide between tlie houses and the retaining wall of the 


causeway. That space belongs to the owner of the houses; and the 


bottom of it is used for areas. 


The houses are divided, or capable of being divided, into two dis¬ 
tinct dwellings, having separate outer doors. The outer door of the 
lower part of each building opens into a street or court upon the lower 
level. The outer door of the upper part of eacli house opens upon 
the level of the causeway towards the road leading to the bridge; and 
the inhabitants of the upper part of the house go in and out by that 
door, and get to and from the road by walking upon the structure 
part of which gave way under the deceased. 

That structure consisted of flag-stones resting at one end for about 
four inches in and upon the walls of the houses, and at the other end 
for about six inches upon the retaining wall of the causeway, so as to 
bridge over the areas. At intervals there were gratings fixed by 
means of horns into the flags, and forming with them one continuous 
footway. The gratings were not attached to the houses, but were 
fixed in the centre of the flagging, and served the double purpose of 
being walked upon and of letting through light to the back part of 


(а) The case was argued before Erie, C. J., Willes^ J., Byles, J., aud Keatiog, J. 

(б) 53 G. 3, c. clx 2 C£iv., 66 G. 3, c. Ixlii., aud 63 G. 3, c. xxviiL 
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the tenements below. The part of this structure lying straight 
between the doors and the *roadway was flagging, so that it 
-* was not necessary to walk upon the gratings in order to get to 
the houses. There was a flagged foot-pavement between the edge of 
the flagging and grating and the carriage-way, on the same level with 
the flagging and grating over the areas. Between it and the flagging 
and grating there was a narrow strip of gravel. The end houses of 
the row had no flagging and grating; and the space over their areas 
was enclosed. The road on the causeway was a common highway, to 
be repaired by the parish. 

In the eourse of time, before the General Highway Act of 5 & 6 
W. 4, c. 50, the flagging and grating had been dedicated to the pub¬ 
lic and used by them as part of the highway for foot-passengers; and 
it so continued up to the time of the accident. 

The fee-simple of the hou.se3 was in Lord Salisbury. The defend¬ 
ant was tenant under him for a term of years created in 1830, and 
assigned to the defendant before and vested in him at the time of the 
accident. Whilst he was in pos!!ession, the flagging and grating 
either became or at least were out of repair and insufficient, whether 
considered as a passage to the houses or as part of a public way, 
having regard to the tendency of persons to collect in crowds in or 
near such ways upon the occasion of a fire or the like. 

It did not appear that any substructure was out of repair, but only 
that the flagging and gratings forming the surface were out of repair. 
It became necessary, in order to effectually sustain the flagging and 
grating as a way, in the state to which time and wear and tear had re¬ 
duced them, to make an entirely new work, viz. to turn an arch under 
them, and so to make them safe. The defendant had notice of this 
from the parish in 1859, some time before the accident, whilst he was 
in po.ssession: but no repairs were done between that time and the 
time of the accident. 

*The defendant afterwards underlet to two persons named 
Jeffs, who again underlet to a person who let the rooms out to 
lodgers.(a) The rent due from the lessees fell into arrear, and a dis¬ 
tress was put in upon the lodgers, who, having paid their own rent, 
barred out the bailiff, who had gone out for refreshment. The bailiff 
proceeded to regain possession by force, and a crowd collected and 
stood tliick upon one of the gratings. The deceased was passing by 
at the time, and, being beckoned to by one of the lodgers, he tried to 
get through the crowd to the door, and in doing so stepped on to 
the grating. Scarcely had he set foot upon it when the grating and 
the flagging resting upon the house wall, and a portion of that 
resting upon the retaining wall of the causeway, gave way, and the 
deceased fell, with about thirty others, down into the area, and so met 
his death. 

The fall of the flagging and grating was caused by their insuflff- 
cienoy and by the extraordinary crowd pressing upon them at 
the time. 

The cause was tried at the sittings after last Michaelmas Term. 
There was conflicting evidence upon the question of repairs and 

(a) The Icaso granted to tbo Jeffs was surrouderod to the defendantj upon their bunUruptcy, 
on the 6th of March, 1862. 
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sufficiency: but the above must be taken to be tbe result of tbe 
evidence, as established by tbe verdict. Under tbe direction of the 
judge, a verdict was found for the plaintiff, for 280/. damages, subject 
to tbe opinion of the court as to the defendant’s liability. No 
question was raised upon tbe pleadings; nor could any usefully have 
been raised, as the court has power to amend: and the question has 
been treated as arising upon the general issue. Probably it arises 
also upon the record. 

A rule was obtained to enter the verdict for the defendant, or a 
nonsuit, which was well argued in last ‘Easter Term, before r*o<rt 
my Brothers Willes, Byles, and Keating, and myself, when we ^ 
took time to consider of our judgment. 

It is for the plaintiff to make out that the defendant has been guilty 
of the breach of some duty which he owed to the deceased, and that 
thereby the accident was occasioned. Whether he has done so, may 
be considered under the following heads:— 

1. If the passage over the area be considered as a private way to 
the houses, then the reversioner is not liable, but the occupier. A 
landlord who lets a house in a dangerous state, is not liable to the 
tenant’s customers or guests for accidents happening during the term; 
for, fraud apart, there is no law against letting a tumble down house; 
and the tenant’s remedy is upon his contract, if any. In this case 
there was none,—not that that circumstance makes any difference in 
our opinion. 

2. If it be considered as a public way, then the defendant is not 
answerable for the area as for a hole made at the side of the highway, 
because there was no hole made by the defendant. The gulf at the 
side of the causeway was the result of its being raised by the makers 
of it, not by the land at the side being excavated by the proprietors 
of it. The alleged hole was coeval with the highway, and a conse¬ 
quence of the making thereof. In Barnes v. Ward, 9 C. B. 392, 
there was a hole made by the defendant, and it was made after the 
dedication of the road. 


3. As for the suggested liability to repair, upon the ground that 
the construction was beneficial to the proprietor of the houses, that 
benefit was only retained by, not conferred upon him. It is familiar 
law, that a bridge made by a private individual for his own benefit at 
an ancient ford, if useful to the public, is to be repaired by them, and 
not by the builder. The liability to repair a highway has not been 


made to depend ‘upon the quantum of benefit. If it were so, 
a man who drove a flourishing trade in the house ought to pay 


[•241 


for the benefit from passers by, but not a musician or the inventor of 


the calculating-machine. 

4. The flagging and grating were not, like a door, under the control 
of the occupier, but fixed. They were not worked, used, or worn out 
by the proprietor of the hou.ses, otherwise than as one of the public 
uses a public highway on tbe side of which his house stands. The 
passage of light and air through the grating does not wear it out any 
more than the wind wears out the surface of the road. 


6 . The more or less artificial character of the flagging and grating 
does not make it more or less a way to be repaired by the parish. 
Whether it be stone, iron, wood, or composition, as it is a public way, 
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the public are to keep it in repair, and not the person who dedicated it 
Hitherto, the exceptions to the liability of the parish have been known. 
They are custom, prescription, tenure, and enclosure whilst it lasts. 
Have we authority to add flagging and grating? 

6 . The case is not the same as that of an open cellar-flap, which 
may be considered as a trap in its nature and essence, unless it be 
kept shut. Besides, that is worn out by use for the benefit of the 
occupier of the cellar to which it is the door. The present case is 
nearer to that of a mine propped up, and a way dedicated upon the 
surface. In such a case, will any one venture to suggest that the 
owner of the mine and surface, or either of them, must renew the 
props when they rot and the road threatens to sink into the mifle ? 

7. This does not fall within the law as to keeping buildings adjoining 
a highway in such a state, by repair or otherwise, as not to endanger 
passers by. What was insufficient here, was part of the highway 
» 94.91 itself. Such law may apply to the arches of a cellar *under a 

-* footway,—though this we conceive to be worthy of argument, 
and open to distinctions as to the state of things at the time of the 
dedication, and other circumstances. It cannot apply to the footway 
itself. We may refer, by way of illustration only, to the case of one 
of the squares, where the footway at one side consists of large flags 
reaching from the outer wall of the area to the outer wall of the 
cellar. There, the upper part of the flags forms the way, and the 
lower part of the same flags forms, as we are told, the ceiling of the 
cellar. Who is to maintain and repair the flagged way ? We appre¬ 
hend, the public, who walk upon it and wear it out, without which it 
might last an indefinite time. 

It is to be observed, that, in cases of liability under this head, the 
building need not be repaired, but only prevented from causing injury 
by its fall; which implies that there is a power to remove: and such 
power does not exist in this case. 

8 . It has been suggested, in addition to the grounds relied upon 
in argument, that the fact of the flagging and grating concealing 
danger, was a special cause of liability. To this we answer,—first, 
that the flagging and grating did not prevent the existence of the 
deep area from being known to everybody passing, and there was no 
fraud,—Secondly, that there would have been no danger, if the parish 
had properly maintained and repaired the flagging and grating,— 
thirdly, that the defendant did not erect, and, as it was a highway, 
could not have removed, the structure. Moreover, concealment is 
relative; and every such danger is more or less concealed. If a high¬ 
way is dedicated, with a dangerous obstruction on it, such as would 
have been a nuisance if placed upon an ancient way,—for instance, a 
flight of steps, or a projecting flap,—no action can be maintained for 
injury cau.sed thereby, whether by day, when it can be seen, or by night, 
*94.^1 ’"when it is invisible. In such a case, it was held by the Court 

of Queen’s Bench, in Fisher v. Browse, 31 Law J., Q. B. 212, 
2 Best & Smith 770, that the public adopting a highway must take it 
in statu quo, and that no obligation is imposed upon the dedicator to 
remove projeetions or fill up holes which may be dangerous to passers 
oy. In that leading case, which explained and overruled several out 
of which vague notions of liability have sprung up, my Brother 
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Blackburn, delivering the judgment of the court, expounded with 
clearness and force the law applicable to this supposed ground of 
liability, as follows:—“But the question still remains, whether an 
erection or excavation already existing, and not otherwise unlawful, 
becomes unlawful when the land on which it exists or to which it is 
immediately contiguous is dedicated to the public as a way, if the 
erection prevents the way from being so convenient and safe as it 
otherwise would be; or whether, on the contrary, the dedication must 
not be taken to be made to the public, and accepted by them, subject 
to the inconveniences or risk arising from the e.xisting state of things. 
We think that the latter is the correct view of the law. It is of 
course not obligatory on the owner of land to dedicate the use of it 
as a highway to the public. It is equally clear that it is not com¬ 
pulsory on the public to accept the use of a way when ofiered to them. 
If the use of the soil as a way is offered by the owner to the public 
under given conditions, and subject to certain reservations, and the 
public accept the use under such circumstances, there can be no injus¬ 
tice in holding them to the terms on which the benefit was conferred. 
On the other hand, great injustice and hardship would often arise, if, 
when a public right of way has been acquired under a given state of 
circumstances, the owner of the soil should be held bound to alter 
that state of circumstances to his own disadvantage and ‘loss, ^♦244 
and to make further concessions to the public altogether beyond *- 
the scope of his original intention. More especially would this be the 
case when public rights of way have been acquired by mere use. For 
instance, the owner of the bank of a canal or sewer (a) may, without con¬ 
sidering the effect of what he is doing, permit pa.ssengers to pass along 
until the public have acquired a right of way there. It is often hard 
upon him that the public right should have been thus acquired: it 
would be doubly so if the consequence was, that he was bound to fill 
up or fence off his canal.” In this statement of the law we heartily 
concur. It is in accordance with the general law as to gifts, which, 
in the absence of fraud, must be taken as they are, without redress 
against the donor in respect of vice apparent or secret, and all expenses 
in respect of which, for repairs or otherwise, are to be borne by the 
donee. 

9. This conclusion is also in accordance with the law as to grants 
of a right of way or other easement, whether for valuable considera¬ 
tion or not, to the effect that the grantee and not the grantor is to 
maintain and repair the subject of the easement, with a corresponding 
duty to do so if by his neglect the grantor may suffer damage, and a 
correspcnding right to enter up(jn the grantor’s land and to do all 
acts necessary for such maintenance and repair. 

The authorities ito this effect in our own law, the Civil law, and the 
Code Civil, will be found in Gale on Easements, edition by Mr. Willes, 
424 et seq. 

It thus appears to us, that, to hold this action to be maintainable, 
whilst it would for the first time impose a heavy burthen upon rever 
eioners, would violate well-established principles of law. 

The rule to enter a nonsuit must therefore be made absolute. 

Buie absolute. 

(a) Riv«r? 
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•245] ‘WHITE and Others v. PHILLIPS and Others. Nov. 13. 

One who erects or keeps erected on the shore of a navigable river between high and low-water 
mark a work for the more convenient use of bis wharf adjoining, which work, either from its 
original defective construction or from want of repair, presents a dangerous (hidden) obstruction 
to the navigation, is responsible for an injury thereby occasioned to a barge coming to the wharf, 
without any default on the part of the persons in charge of it. 

The defendants were possessed of a wharf abutting on the river Thames, the soil in front of 
which was for the more convenient access thereto excavated by tbeir predecessor, who placed 
there a campshed, a structure of piles and planks to keep up the adjoining soil. This camp- 
shed was originally improperly constructed, and was suffered to be out of repair. A barge of 
the plaintiffs was brought to the wharf for the purpose of receiving goods by means of the wharf 
crane from a schooner which was moored alongside and was discharging her cargo at the wharf, 
and those in charge of her, not being aware of the existence or the condition of the campshed, 
to moored the barge, that, on the tide receding, she came upon one of the piles, which forced a 
bole in her bottom, and the barge and its contents were damaged:— 

Held, that these facts disclosed a duty in the defendants to keep the campshed in repair or 
give notice of the danger, and a breach of that duty for which they wore responsible in da-> 
mages ; and that it was Immaterial whether or not the plaintiffs paid for the use of the wharf 
or the crane. 


This was an action brought by the plaintiffs to recover compensa¬ 
tion in damages from the defendants, the occuj)iers of a wharf on the 
banks of the Thames, for injury done to certain slabs of marble 
through the grounding of a barge in which they were contained upon 
an obstruction which it was alleged the defendants had wrongfully 
permitted to exist in the bed of the river adjoining their wharf. 

The declaration stated that the defendants, before, up to, and after 
the happening of the damage thereinafter mentioned, were in posses¬ 
sion of and had the care and management of a certain wharf on the 
banks of a certain navigable tidal river, to wit, the Thame.s, commonly 
called and known as St. Bride’s wharf, and which said wharf was 
used by the defendants for the reception thereat of the barges and 
goods of customers in the defendants’ trade of wharfingers, and the 
said navigable river was the usual and ordinary means of approach to 
the said wharf for such barges and goods; and that the defendants, 
being in the possession of and having the.care and management of the 
said wharf as aforesaid, wrongfully and negligently erected or caused 
to be erected or kept erected in the bed of the said river, and close 
agidnst the wall of the .said *\vharf, and adjoining the said navi- 
^ gable river, and driven into the ground at the outside base of 
tlie said wall, a certain campshed or mass of piles, at such a height 
and in such a manner as that tlie same was at the time of high tide 
on the .said river covered with water and concealed and out of view, 
and in such a position and at such a depth that ve.ssels and barges 
coining to or lying alongside the said wharf at high tide would neces¬ 
sarily be and were in danger (unless the persons navigating and 
directing the same had notice of the said campshed Or mass of piles so 
lying and being there) of striking and being dashed against the same 
at the fall of the tide, and thereby of being greatly injured and 
damaged,—of all which preini.ses the defendants always had due 
notice, and could, might, and ought to have done their duty therein; 
yet they sufl'ered and permitted the said campshed and mass of piles 
to be and continue at the time of high tide wholly covered and, con¬ 
cealed and out of view, and in such a position and at such a depth as 
aforesaid, and the same did continue wholly covered and concealed 
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and out of view, and in such a position and at such a depth as afore¬ 
said, without the defendants taking or causing to be taken any proper 
care or precaution in that behalf, and without using or causing to be 
used any proper means to prevent or guard against the said danger, 
or whereby the said danger might bo prevented or guarded against, 
to ves.sels, ships, or barges at high tide coming to or lying alongside 
the said wharf, or without putting or causing to be put or placed 
near the said campshed or mass of piles any proper or sufficient 
buoy or other sufficient mark or signal to give due notice or warn¬ 
ing of the said dangerthat, whilst the said campshed or mass of 
piles was and continued to be so covered or concealed as aforesaid, 
without any proper or sufficient buoy *or other *proper or 
sufficient signal, or any other due and proper means being ^ 
used to give notice or warning of the said danger, and whilst the 
said campshed or mass of piles and the said wharf and wall were in 
the possession and control of the defendants, the plaintiffs were law¬ 
fully po.ssessed of a certain barge with certain goods of the plain¬ 
tiffs on board thereof, which was then lawfully navigating the said 
river, under the care, direction, and management of certain mari¬ 
ners and servants in that behalf of the plaintiffs; and the plaintiffs 
by the permission and at the request of the defendants, just before 
the time when, &c., for reward and payment to them the defendants, 
brought the said barge, with the said goods on board, by their said 
mariners and servants, unto and alongside the said wharf of the de¬ 
fendants at high tide, for the purpose of loading there, as customers 
of the defendants as such wharriugers, a certain cargo on the said 
barge; and the said barge being then so brought and at the time of 
high tide lying alongside the said wharf, and the plaintiffs and the 
said mariners and servants of the plaintiffs not having any knowledge 
or sufficient means of knowledge of the said danger, and no due or 
proper care being taken by the defendants to guard against the same, 
and the plaintiffs by their said mariners and servants then having 
lawful occasion and being (greeted by the defendants for the purpose 
aforesaid to place and moor, and to keep placed and moored, their 
said barge at such high tide, with the said goods of the plaintiffs on 
board, immediately over the place where the said campshed or mass 
of piles so lay covered and concealed as aforesaid, the plaintiffs by 
tiieir said mariners and servants did then at such high tide place and 
moor their said barge immediately over the said place, and kept it so 
placed and moored, and thereby afterwards and by means of the pre¬ 
mise?, *and of the said misconduct, omission, and neglect of r* 94 .Q 
the defendants, and without any neglect or default of the plain- 
tiffs or their said mariners and servants, the said barge, whilst the 
said campshed or ma.ss of piles and the said wharf and walls were 
respectively in the possession and control of the defendants, at and by 
reason of the fall of the tide struck with great force and violence 
upon and against the said campshed or mass of piles, whereby the 
said barge heeled over and was swamped and stove in, and the said 
goods of the plaintiffs greatly injured; and the plaintiff’s incurred 
greaj; expense in clearing the water from the said barge, and in sur¬ 
veying and repairing the damage done to the same, and in recovering 
and repairing the said goods of the plaintiff's; and the plaintiffs lost 
0. B. N. S., VOL. XV.—11 I 
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the use of the said barge for a long time, and the freight and profits 
which they might have derived therefrom. Claim, 3001 

The defendants pleaded,—first, not guilty,—secondly, a denial that 
they erected the campshcd or kept it erected,—thirdly, that they had 
not notice, as alleged,—fourtlily, that the plaintifts did not bring their 
said barge to the wharf at high tide for the purpose alleged,—fiftlily, 
that the plaintitl's had due and timely notice of the campshcd, and of 
the danger ari.sing therefrom,—si.vtlily, that the plaintiffs had not 
lawful occasion and were not directed by the defendants to moor the 
barge as alleged. Is.sue thereon. 

Tlie cause was tried before Erie, C. J., at the sittings at Westminster 
after last Trinity Term. The facts which appeared in evidence were 
as follows:—The defendants were wharfingers, and had occupied St. 
Bride’s wharf for about two years. The former occupier, one Innes, 
had, several years ago, excavated the soil of the river in front of the 
wharf for the purpose of allowing vessels to come up to it to load and 
« 94 .Q 1 ^unload,'placing at the extremity of the wharf w-all between 
J high and low water mark a campshcd, consisting of piles driven 
into the bed of the river and planking attached thereto with bolts, 
for the purpose of keeping up the soil in front of the adjoining wharf. 
This campshcd (which was covered at high w'ater, but exposed at low 
water), instead of sloping off to nothing towards low-water mark, 
terminated abruptly at a point nearer to the wharf, and had become 
out of repair before the defendants’ occupation of the wharf com¬ 
menced, part of the planking having worn away or been broken off, 
leaving the piles projecting so as to present a dangerous obstacle to 
any vessel which might settle upon them. The defendants’ attention 
had been drawn to the condition of this campshcd by the occu]her of 
the adjoining wharf, and they had inquired what would be the cost 
of putting it into a proper state: but, finding that it would require 
an outlay of 30^., they declined to do it, alleging that the wharf had 
already cost them so much money. They, however, did some slight 
repair to the structure; but the first ba^e that came to the wharf 
knocked it away. The engineer of the Thames con.servators, who had 
examined the spot since the accident, stated that the campshcd was 
improperly constructed, and in a dangerous condition, and that, il'his 
attention had been drawn to it, he would have called upon the defend¬ 
ants to repair it.* 

The plaintifi's had brought their barge to the wharf for the purpo.se 
of receiving certain slabs of marble from a schooner which was lying 
alongside. Coming there at high water, the lighterman in charge of 
the barge did not see the piles, and, as he stated, was not aware ol’ the 
existence of the campshcd, nor did he receive any caution on the 
subject. The marble was raised from the hold of the schooner by 
•9om sans of the wharf crane: but the evidence was *connicting 
as to whether or not it was ever landed on the wharf: and 
there was no evidence that anything was paid hy the ^jlainliffs for the 
use of the crane. As the tide ebbed, the barge, with the marble on 
board, settled down upon one of the piles of the campshcd, and before 
those on board could get her off, a hole was thereby made in her bot¬ 
tom, and the slabs of marble were in consequence tilted over and 
damaged. 
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Witnesses were called on the part of the defendants to prove that 
the plaintiffs’ lighterman had been duly cautioned, and that the acci¬ 
dent was entirely the result of his negligence: and it was contended 
on their behalf, that the wharf was not being used by the plaintiffs as 
a wharf, the permi.ssion ■ to use the crane for the purpose of hoisting 
the marble from the schooner to the barge being the gratuitous act of 
the foreman of the wharf; and that no duty was, under the circum¬ 
stances, by law cast upon the defendants as occupiers of the wharf to 
repair the campshed erected by their predecessors in the bed of the 
river. 

The case was presented to the jury in a manner which was not com¬ 
plained of, and they returned a verdict for the plaintiffs. Leave was 
reserved to the defendants to move to enter the verdict for them, if the 
court should be of opinion that the facts alleged in the declaration and 
proved at the trial did not disclose the breach on their part of any 
legal duty. 

Montagu Chambers, Q. C., on a former day in this term, obtained a 
rule nisi accordingly. 

Parry, Serjt., and Oarlh, now showed cause.—The gravamen is, 
that the defendants kept in a navigable river an obstruction which 
amounted to a public nuisance, and that the plaintiff’s, lawfully using 
the river, suffered damage in consequence. The case falls r* 25 l 
■^precisely within the principle of White v. Crisp, 10 Exch. 312, *- 
where it was held, that, where a ves.sel is sunk by unavoidable acci¬ 
dent in a public navigable river, whether in the usual track of navi¬ 
gation or not, it is the duty of the owner, so long as he continues to 
have the possession and control of the vessel, to take due precaution 
to prevent injury to other ves.sels by their striking against it. Alder- 
son, B., in delivering the judgment of the court, there says,—“The 
subject was discu.ssed by Mr. Justice Maule in an elaborate judgment 
in the case of Brown v. Mallett, 6 C. B. 599 (E. C. L. R. vol. 57), and 
from the principles there laid down by him (which, however, were 
not absolutely necessary for the decision of the individual case), we 
do not disagree at all. He there lays it down thus,—that it is the 
duty of a person using a navigable river with a vessel of which he is 
possessed and has the control and management, to use reasonable 
skill and care to prevent mischief to others: and he adds that his lia¬ 
bility is the same whether his vessel is in motion or-stationary, float¬ 
ing or aground, under water or above it: for, in all these circum¬ 
stances, the vessel may continue to be in his possession and under his 
management and control.” ' Here, the defendants, being occupiers of 
the wharf with the campshed, and having notice that it was in a ruinous 
state and dangerous to vessels coming to the wharf, they were clearly 
guilty of a breach of duty in continuing it in that condition. 

Montagu Chambers, Q. C., and J. Brovm, in support of the rule.— 
The material allegations in the declaration, it is submitted, were not 
proved: there was no evidence of any breach by the defendants of 
any duty cast upon them by the law. The campshed being in the 
bed of the river between high and low-water mark, and vested by 
statute in the Thames ‘conservators, any person touching it poQO 
without their consent would be guilty of an illegal act. It *■ 
may be that the parties who let the wharf to the defendants with this 
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ruinous appendage might be liable, according to the decision of this 
court in Todd v. Flight, 9 C. B. N. S. 377 (K. C. L. R. vol. 99); but 
there was no evidence here that the defendants ever used the camp- 
shed. In Brownlow v. The Metropolitan Board of Works, 13 C. B. 
N. S. 768 (E. C. L. R. vol. 106), the metropolitan board of works 
having, with the consent of the Thames conservators under the 21 & 
22 "Viet. c. 104, s. 28, but without the consent of the Admiralty (under 
s. 27), driven piles into the bed of the Thames, and so left them as to 
obstruct the navigation,—it was held that they were liable to an action 
at the suit of the owner of a vessel which had sustained damage by 
grounding on such piles, without any negligence on the part of those 
in charge of her. If a vessel be sunk in the V)cd of a navigable river, 
or a mooring-anchor lawfully placed there shifts its position, the owner 
of the sunken vessel or of the mooring-anchor has been held not to 
be liable for damage done to a vessel striking thereon, no duty being 
cast upon him by law to place a buoy or to take any other precaution 
to warn persons navigating the river of the hidden danger: Brown 
V. Mallett, 5 C. .B 599 (E. C. L. R. vol. 57); Hancock v. The York, 
Newcastle and Berwick Railway Company, 10 C. B. 348 (E. C. L. R. 
70). Chapman v. Roth well, E. B. & E. 168 (E. C. L. R. vol. 96), is 
distinguishable on the ground put by Erie, J., viz., that there the 
party injured came by the invitation of the defendant to the place 
where the dangerous trap-door was. Here, the defendants were guilty 
of no wrong; and the plaintifts were not coming to the wharf as cus¬ 
tomers, but merely to take the marble from on board the schooner; 
and therefore the defendants incurred no greater responsibility than 
the defendant in Southcote v. Stanley, 1 Ilurlst. & N. 247, did to the 
♦o-Qi *p!aintiff, a visitor, who sustained injury by running against a 
■' glass-door of the existence of which he had no notice. 

Eri.e, C. J.—I am of opinion that this rule should be discharged. 
The first and main question is, whether the evidence given at the trial 
.showed a breach of duty on the part of the defendants. The substan¬ 
tial facts were the.se,—The defendants were the occupiers of a wharf 
on the banks of a navigable river, which had been excavated by their 
predecessor for the more convenient enjoyment of the wharf, the soil 
of the river in front of the adjoining wharf being supported by a 
campshed which, if it had been properly constructed and properly 
kept in repair, would have caused no dain.ige to any one. The camp- 
shed not having been properly constructed,—inasmuch as it terini- 
•nated abruptly, instead of sloping down gradually towards low-water 
mark,—and being sufiered, whilst the wharf was in the defendants’ 
occupation, to be out of repair, the plaintiffs’ barge, being lawfully 
at the wharf for the purpose of taking on board certain marble slab.s, 
settled down, as the tide receded, upon one of the piles which com¬ 
posed the campshed, and the barge and her cargo sustained damage. 
It sufficiently appears, I think, that a duty was by law cast upon the 
defendants, as occupiers of the wharf, either to keep the campshed 
in repair or to give notice to persons coming to the wharf of the hid¬ 
den danger. It is true, the campshed was constructed by Inne.s, the 
predecessor of the defendants, and not by the defendants themselves: 
but the defendants, when they succeeded Innes in the occupation of 
the wharf, succeeded also to the benefit of the campshed. That they 
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Jiad control over it, was clear. And, when its condition was pointed 
out to them by the occupier of the adjoining wharf, and they 
*were requested to repair it, they objected to do so on account ^ 
of the expense: and they afterwards made an abortive attempt par¬ 
tially to repair it, and ultimately, after the accident, made it safe. All 
this showed that it was a thing which they might have repaired with¬ 
out incurring any danger of being treated as trespassers by the Thames 
con.servators; and I am of opinion that the facts abundantly showed 
that the defendants were guilty of a breach of a private duty in not 
doing the repairs before. I also think the verdict may be sustained 
upon the second ground urged on the part of the plaintiffs. In a 
navigable river, in a spot which is accessible to all per.sons at high 
tide, a structure is placed making the navigation dangerous to those 
who use it. It may be that there is some prescriptive custom by 
which campsheds between high and low-water mark may be law¬ 
ful : but such a privilege, if it exists, can onl)'- extend to such struc¬ 
tures as are properly constructed and repaired, and guarded by proper 
precautions to prevent accidents to the subjects of the Queen lawfully 
using the highway. In either view, therefore, it was the plaintiffs’ 
duty to keep the carnpshed in a proper condition, and to give due no¬ 
tice if it were out of repair. It has been said that the plaintiffs’ barge 
was there without profit to the defendants, and therefore that the 
plaintiffs would have no greater claim against them than the visitor 
who met with an accident at the house of a friend through running 
against a glass door was held, in Southcote v. Stanly, to have against 
his host. I do not think that point was made at the trial: and, if 
need had been, I was prepared to dispose of it. The schooner was 
at the wharf in the ordinary way of business; and the master of the 
schooner, as a customer of the wharf, got permission to use the wharf 
crane for the purpose of lifting the slabs from the schooner to the 


barge. That 'was a use of the wharf in the ordinary way; r*oKC 
and whether cranage was to be paid by the master of the 
Bchooner, or by the plaintiffs, or by nobody, to my mind makes no 
difference. The point certainly was not discussed at all at the trial: 


and, if it had been insisted upon, no doubt more evidence might have 
been given upon the subject. Upon the whole, I am of opinion that 
the liability of the defendants for the damage complained of was fully 
made out. 


Williams, J.—I also am of opinion that the plaintiffs are entitled 
to succeed. The real question before us appears to me to be, whether 
sufficient of the allegations in the declaration were prov'ed to consti¬ 
tute a cause of action. In strictnes.s, according to the doctrine laid 
down by this court in Brown v. Mallett, 5 C. B. 599 (E. C. L. R. vol. 
57), the declaration would have been in the same plight if the allega¬ 
tion that it was tlie duty of the defendants to do that which it is said 
they failed to do had been altogether omitted,—the allegation of duty 
being mere surplusage. Tlie question then is, whether the allegations 
in this declaration which state the damage complained of to have 
occurred through conduct of the defendants for which they are re¬ 
sponsible, are proved. It seems to rne that enough was proved to 
constitute a cause of action. I would rather not ground my decision 
upon the second point put by my Lord,—not that I entertain any 
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doubt as to the correctness of what he has laid down. I do not take 
upon myself to decide that this campshed, though out of repair, was 
a public nuisance. It is unnecessary to go into that; there being 
enough on the first ground to show that the defendants here are liable. 
Was the camp.shed kept and continued in the bed of the river by the 
defendants? It has been contended by Mr. Chambers that it was not, 
it not having been originally *placed there by them, and the 
defendants having no right to meddle with it, but being liable 
to be treated by the Thames conservators as trespas.sers if they in any 
way. interfered with it. The facts, however, show that the campshed 
was conducive to the more convenient occupation of the wharf, and 
that the defendants had taken the benefit of it, and had so conducted 
themselves with regard to it as to show that they considered it as part 
of the machinery essential to the carrying on of the business of the 
wharf. That being so, the evidence shows that the damage to the 
plaintiffs’ barge was caused by its bottom coming upon the sunken 
pile on the receding of the tide, without any negligence on the part 
of those in charge of her, when moored for a lawful purpose alongside 
the defendants’ wharf. The question is, whether the defendants were 
not bound to repair the campshed, or to give notice to persons using 
the wharf as a wharf, so as to enable them to avoid the danger. It 
seems to me that they were, and that for the neglect of that duty they 
are responsible in damages. I think all the material allegations in the 
declaration were proved, and that the plaintiff's are entitled to retain 
the verdict. 


BYLks, J.—I am of the same opinion upon both grounds. There 
are, no doubt, many structures of this kind on both shores of the 
river Thames which are not nuisances. But, upon the evidence given 
upon the trial of this case, there can be no doubt that the campshed ih 
question was originally constructed improperly and was suffered to 
become and to continue out of repair and dangerous to persons navi¬ 
gating the river, and that the plaintiff's gave no notice of the danger. 
The evidence was strong to show that it was a public nuisance. The 
schooner was at the wharf unloading, and the barge was there for the 
purpose of ^receiving the marble from the schooner by means 
of the crane belonging to the wharf. I therefore think the 
barge was there at the request and for the profit of the defendants. 
On both grounds, therefore, I think the plaintiff's are entitled to the 
verdict. 



Keating, J.—I am entirely of the same opinion. Agreeing with 
Mr. Chambers, as I do, that all the material allegations in the declara¬ 
tion are put in issue, I think there was abundant evidence to warrant 
the jury in finding for the plaintiffs. Eule discharged. 
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FELKIN, Appellant; BERRTDGE and Another, Respondents. 

■ Nov. 11. 

The 72d seotioo of the Pablio Health Act, 1848 (11 A 12 Viet. c. 6^), required certain notlcoa 
to be given to the local board of health before the laying out, making, or building npon any 
new street. This provision is repealed by the Local Go^ernment Act, 1858 (21 A 22 Viet. c. 
9S}, e.Tccpt (s. 9) as to proceedings, matters, and things respectively begun or made’* under 
any section of the former act:— 

SembUf that, where the proper notices had been given and plans lodged under the Public 
Health Act, this was a matter or thing begun or made,” within s. 9 of the Local Government 
Act, although little or nothing appeared to have been done towards the formation of the streets 
of which notice had been given. 


This was a case stated for the opinion of the court, under the 20 & 
21 Viet. c. 43. 


At a petty sessions holden at Sittingbourne on the 2d of June, 
1862, Richard Berridge and Henry Bateman Jenkins, hereinafter 
called the respondents, appeared to answer a complaint laid against 
them by Edward Felkin, the clerk to the Sheerness local board of 
health, hereinafter called the appellant, which charged that the said 
Richard Berridge and Henry Bateman Jenkins, the owners of certain 


land within *the district of Sheerness, lying between Berridge 
Road or Green Street, Marina Town, and Marine Terrace, 


[^*258 


Ward’s Town, near Sheerne.ss, did on the 12th of March last offend 


against a certain by-law (No. 28) duly made in that behalf by the 
local board of health pursuant to s. 34 of the local Government Act, 
1858, (21 & 22 Viet. c. 98), confirmed, printed, and hung up as required 
by the same act, and then and still in force, that is to say,—For that 


the said Richard Berridge and Henry Bateman Jenkins did lay out a 
new street within the said district, to wit, from and out of a certain 


road leading from Banks Town to Cheyney Rock, to a certain chapel 
of and belonging to a society called The Bible Christians’ Associa¬ 
tion at Marine Town, in the said district, and did not nor did either 
of them give one month’s notice to the local board of such intention, 
by writing delivered to the local surveyor, or left at his office, as re¬ 
quired by the said by-law, in contravention thereof; and that the 
said Richard Berridge and Henry Bateman Jenkins did not, nor did 
either of them, leave or cause to be left at the office of the said sur¬ 
veyor a plan or section of such intended new street, as required by 
the said by-law, in contravention thereof. 

By section 72 of the Public Health Act, 1848 (11 & 12 Viet. c. 63), 
it is enacted “ that one month at the least before any street is newly 
laid out as aforesaid, written notice shall be given to the local board 
of health, showing the intended level and width thereof; and the level 
and width of every such street shall be fixed by the said local board ; 
and it shall not be lawful to lay out, make, or build upon any such 
street otherwise than in accordance with the level and width so fixed, 
unless, upon disapproval by the said local board of the level and 
width specified in such notice, the general board of health shall other¬ 


wise *direct; and whosoever shall lay out, make, or build upon r»2u9 
any such street otherwise than in accordance with the level ^ 
and width fixed by the said local board, or approved by the said gen¬ 
eral board, shall be liable for every such offence to a penalty not ex¬ 


ceeding 20(. for every day during which he shall permit or suffer such 
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street to continue to be so improperly laid out, made, or built upon: 
and the said local board may, if they shall think fit, cause any such 
street laid out or made at a level or width otherwi.se than in accord¬ 
ance with the level and width so fixed or approved as aforesaid, or any 
Tauilding built in any such street otherwise than in accordance with 
such level and widtii, to be altered in such manner as the case may 
require; and the expenses incurred by them in so doing shall be re¬ 
paid to them by the offender, and be recoverable from him in a sum¬ 
mary manner: Provided always, that, if no such level or width be 
fixed, and no approval or disapproval of the level or width proposed 
be signified by the said local board within one month from the last- 
mentioned notice, the intended street may be laid out and made upon 
the level and of the width specified in such notice, if the same be 
otherwise in accordance with the other provisions of this act.” 

The Local Government Act, 18.58 (21 & 22 Viet. c. 98), took effect 
in the district of Sheerness local board of health from the 1st of 
September, 1858. 

By section 34 of this act it is enacted that the 53d and 72d sections 
of the Public Health Act, 1848, shall be repealed; and in lieu thereof 
be it enacted as follows:— 

“ Every local board may make by-laws with respect to the fol¬ 
lowing matters, that is to say,—1. With respect to the level, width, 
and construction of new street.s, and the provisions for the sewerage 
thereof,—2. With respect to the structure of walls, &c.,—3. With 
♦9601 sufficiency of space about buildings, &c.,—4. 

-1 With respect to the drainage, &c.: and they may further pro¬ 
vide for the observance of the same by enacting therein such provi¬ 
sions as they think nece.ssary as to the giving of notices, as to the 
deposit of plans and sections by persons intending to lay out streets 
or to construct buildings, as to inspection by the local board, and as 
to the power of the local board to remove, alter, or pull down any 
work begun or done in contravention of such by-laws.”(a) 

A copy of the by-laws of tlie Sheerness local board of health, made 
on the 25th of October, 1860, in pursuance of this section, accompa¬ 
nied, and, so far as was material, was to be taken as part of the ca.se. 

By-law No. 28 is as follows:—“Every person who shall intend to 
make or lay out any new street, whether the same shall be intended to 
be used as a public way or not, shall give one month’s notice to the 
local board of such intention, by writing delivered to the local sur¬ 
veyor, or left at his office, and shall at the same time leave or cause 
to be left at the said office a plan and section of such intended new 
street, drawn to a scale of not le.ss than one inch to every 44 feet; and 
every such plan shall show thereon the names of the owners of the 
land through or over which such street shall be intended to pass, the 
level, width, direction, the proposed mode of construction, tlie pro¬ 
posed name of such intended new street, and its po,sition relatively to 
the streets nearest thereto, the size and number of the intended building 
lots, and the proposed sites, height, class, and nature of the buildings to 
be erected therein, and the jiroposed height of the division and fence- 
walls thereon; and shall contain the name and address of the person 

(a) See Cooper v. The Wandsworth Board of Works, 14 C. B. N. S. ISO (E. C. L. R. vol. lOS). 
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intending to lay out such new ‘street, and be signed by him r, 20 i 
or his duly authorized agent. Every such section shall show 
thereon the level of the present surface of the ground above .some 
known fixed datum, the level and rate or rates of inclination of the 
streets with which it will be connected, and the level of the lowest 
floors of tlie intended new buildings.” 

Section 9 of the Local Government Act, 1853, enacts that “all pro¬ 
ceedings, contracts, matters, and things respectively begun or made 
under any section of the Public Health Act, 1848, repealed by this 
act, may respectively be proceeded with and enforced as if no such 
repeal had taken place; and all powers exercised or bydaws made 
under any section shall continue in force until the new powers and 
by-laws'authorized by this act are brought into operation; and no 
such repeal” shall affect any decree or order of the High Court of 
Chancery, or of any other court of justice that has been obtained 
previously to the passing of this act.” 

It was admitted by the appellant that the respondents had given 
notices to the local board, and deposited plans of a new street intended 
to be laid out by them,'pursuant to section 72 of the Public Health 
Act, 1848, some time before the Local Government Act, 1853, came 
into operation. 

The re.spondcnts’ attorney thereupon objected that the complaint 
laid by the appellant alleged no offence, inasmuch as the fact of notices 
and plans having been given, deposited, and accepted in compliance 
with s. 72 of the Public Health Act, 1848, was not negatived. He 
contended .that the notices given by the respondents to and accepted 
by the local board prior to the Local Government Act, 1858, was a 
proceeding, matter, and thing begun or made, within the meaning of 
section 9 of the Local Government Act, 1858, and might still be 
carried into execution. 

•No attorney appeared on behalf of the appellant, to argue 
the question. ^ 

The justices, considering that the admi.ssion by the appellant that 
notices had been given and plans deposited and accepted by the local 
board previous to the operation of the Local Government Act, 1858, 
was in fact an answer to the case, held the objection to be good, and 
dismissed the complaint. 

The question for the opinion of the court was,—Whether the jus¬ 
tices’ decision in distnissing the said complaiqj. on the ground afore¬ 
said was or was not right in point of law. 

If their decision was right, their order dismi.ssing the said conjplaint 
was to stand good; if not, the court were to remit the matter to the 
justices, in order that they might proceed further therein. 

Archibald (with whom w.a’s Lush, Q. C.), for the appellant.—The 
case is very imperfectly stated; it does not show when the notice was 
given by the respondents under the 72d section of the Public Health 
Act, 1848. Nothing was intended to be sav^l by the 9th section of 
the 21 & 22 Viet. c. 98, but what had already been begun; whereas, 
in truth, the notices and plan mentioned in the case were deposited 
seven years ago; and the street in question was one of a great num¬ 
ber marked out on the plan, only a very small portion of which had 
been subsequently laid out. 
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Willougliby, for the respondents.—The simple question is, whether 
that which the respondents have done was “ a matter or thing begun 
or made under the Public Health Act, 1848, within the meaning of 
the 9th section of the Local Government Act, 1858.” The 72d sectioh 
of the former act defines all that the parties intending to lay out any 
*9631 were to do; *and all those requirements were in 

-I this case duly complied with. It is plain, it is submitted, from 
the language of the 9th section of the later act that the legislature 
never intended to interfere with such a case. [Byles, J.—Would not 
the respondents have been justified in proceeding upon their notice in 
the time of the old commissioners ?] No doubt they would. The 
proceeding is in effect an attempt to make the new board, under the 
21 k 22 Viet. c. 98, a court of appeal from the old board. The 28th 
by-law of the Sheerness local board, set out in the case, is in terms 
prospective only. 

Archibald was heard in reply. 

Erle, C. J.—It is enough for us, in order to dispose of this case, to 
say that nothing is brought before us to show that the decision which 
the magistrates have come to is wrong in point of law. I am anxious 
to limit myself to answering the question propounded to us, so that, in 
case the facts will enable the parties to raise the point intended to be 
raised in a more formal manner, nothing that passes on this occasion 
may operate unduly to their prejudice. 

The rest of the court concurring. 

Judgment for the respondents. 


*264] *SAVAGE, Appellant; BROOK, Respondent. Nov. 11. 

The 62d section of the Barnsloj Improvement Act, 3 O. 4. o. zxv., imposed a penalty for, 
amongst other things, exposing for sale in any of tbo streets, Ac., of the town any meat-, Ao., 
so as to project over or upon any foot or carriageway, Ac. Tbo 6.'ld section provided that no 
person should be subject to any penalty under the act fur placing any stall or exposing provi> 
sions, Ac., for sale, so as such stalls, Ac., be placed in such part of the streets, Ac., as should be 
appointed by the commissioners. And the 64tb section provided that no person should be sub¬ 
ject to any penalty under the act for placing any stall or e.xposing provisions, Ac., for sale in 
such parts of tbe streets, Ac., as should have been theretofore used for that purpose at the times 
of the usual fairs and markets within the town, Ac. 

In the year 1853, a local board of health was constituted in Barnsley under the Public Health 
Act, 1853 (10 A 17 Viot. o 24), who, by certain by-laws duly allowed and published, appointed 
certain places for markets for certain doscriplious of goods on market-days, and imposed penal¬ 
ties for the breach thereof: — 

Held, that the provisions of the loc.al act did not exempt from such penalties one who vio¬ 
lated ihese by-laws by exposing for sale meat, Ac., at a place other than that so appointed by 
the local board of bcaltb,—notwithstanding the spot where such meat, Ac, was so exposed for 
sale was a place where such articles had for a long series of years been sold by him and othors. 

On the 8th of June, 186.3, George Savage, of Barnsley, in the west 
riding of Yorkshire, the duly-appointed inspector of markets and fairs, 
laid an information before a justice of the peace against one Francis 
Brook, rc.siding at Wakefield, in the .said riding, which alleged that 
“Francis Brook, John Sidebottom, and John Austwick, all of Wake¬ 
field, in the said we.st riding, butchers, on Saturday, the 6th of June 
instant, at Barnsley, in the said west riding, after the market-placo 
within the said district was opened for public use, did place and 
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expose for sale certain articles, to wit, butchers’ meat, on the May-Day 
Green, in Barnsley aforesaid, the same not being tlie place appro¬ 
priated for the sale of butchers’ meat, contrary to tlie directions of the 
inspector of the markets, and contrary to the statute and the by-laws 
nf the local board in such ca.se made and provided.” 

The information and complaint came on fur hearing before the 
justices at a petty session held at Barnsley on the 10th of June last, 
and by adjournment on tlie 21st of October, 1863, when the justices 
dismissed the same; and, the appellant being dissatisfied with Uieir 
decision, the following case was stated for the opinion of this court 
pursuant to the 20 & 21 Viet. c. 43:— 

*A local act, 3 G. 4, c. xxv., intituled ” An Act for lighting, r* 9 n- 
paving, cleansing, watching, and improving the town of Barns- •- 
ley, in the west riding of the county of York,” was passed in 1822. 

By the 62d section a variety of annoyances and nuisances in the 
streets, lanes, roads, highways, passages, or other public places in the 
said town were prohibited. The same section provided “ that, if any 
person or persons shall in any of the pre.sent or future streets, lanes, 
roads, highways, passages, or other public places in the said town, 
expose for sale or sell any horse, a.ss, pig, sheep, bull, cow, or other 
beast or cattle (e\oept in any public market or fair), or hang up, 
place, or expose to sale the carcase of any calf, sheep, swine, cattle, or 
beast or any part or parts thereof, or any goods, wares, or merchandise 
what.soover, or any fruit, vegetables, or garden stuft', or other matter 
or thing, in or upon or so as to project over or upon any footway or 
carriage-way, or beyond the line of or on the outside of the window 
or windows of the house or shop at which the same shall be so hung 
up or placed or exposed to sale, or so as to obstruct or incommode 
the pa.s.sage of any person or carriage,”—any person so offending was 
rendered subject to a penalty not exceeding 51. 

Section 63 of the same act, which is not repealed, is as follows:— 
“Provided always and be it further enacted, that no person shall bo 
subject to any penalty by virtue of this act for placing or setting any 
stalls or standings, or any wagons, carts, or other carriages, in which 
any provision.s, goods, wares, merchandises, articles, or things shall 
have been brought and be olfered for sale, or exposing to sale any 
such provisions, articles, or things, so as that such wagons, carts, or 
other carri.ages, stalls, or standings, articles, or things be placed in 
such part of the said street.s, *lanes, road.s, passages, or public 
places as shall be appointed for that purpose by the said com- *- 
missioner.s, with the consent of the owner or owners of the fairs and 
markets held at, within, or for the said town of Barnsley for the time 
being, or his or their authorized agent, in writing; due cai-e being 
taken in all the aforesaid cases to imi)cde or obstruct as little as pos¬ 
sible the public streets, lanes, roads, highways, passages, and places 
within the .said town.” 

Section 64, which is also unrepealed, i 3 ,^s follows:—“Provided 
also, and be it further enacted, that no persiro shall be subject to any 
penalty by virtue of this act for placing or setting any stalls or stand¬ 
ings, or e.xposing to sale any provisions, goods, ware.s, merchandises, 
or other articles or things whatsoever in such parts of the several 
streets, lanes, passages, and public places within the said town as 
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Bball have been heretofore used for that purpose, at the times of tho 
usual fairs and markets within the said town; due care being taken 
to impede as little as possible the public passage along the same.” 

Section 74, which is also unrepealed, enacts,—“ th.at the said com- 
mi.ssioners shall or m.ay, and they are hereby authorized and em¬ 
powered, at any time or times, by and with the consent of a majority 
of the inhabitants of the said town of Barnsley rated to the rates and 
assessments for carrying this act into execution, assembled in vestry 
in pursuance of a notice setting forth the purport and intent of such 
meeting, and published in the .several churches in the said town at 
lea.st ten days before the day of meeting, to contract and agree with 
the owner or owners of, and any trustees, parties, or persons intere.sted 
in any other messuages, buildings, lands, grounds, tenements, pick- 
ages, stallages, market and fair rents, tolks, dues, duties, free customs, 
advantages, and rights ^belonging, due, or in anywise 
-* appertaining to the owner or owners of the fairs and markets 
within the said town of Barnsley for the time being, or hereditaments 
whatsoever, situate within the said town, for the absolute purchase 
thereof, or of any part or parts thereof, which the said commissioners 
shall think proper and necessary to be purchased for the purposes of 
this act, at or for such price as shall be mutually agreed upon for the 
same.” 


And section 142, which is also unrepealed, provides and enacts,— 
“that nothing in this act contained shall (except so far as authority is 
expressly given by this act) extend, or be construed or deemed or 
taken to extend, to affect, extinguish, defeat, abridge, impeach, annul, 
prejudice, or destroy the right, title, or interest of the most noble 
George William Frederick, Duke of Leeds, lord of the manor of 
Barnsley, or the lord of the manor of Barnsley for the time being, of, 
in, or to the seignories, right.s, royalties, charters, franchises, jurisdic¬ 
tion!?, rents, services, liberties, privileges, powers, and authorities 
appendant, appurtenant, incident, or belonging to the said manor of 
Barnsley, or to any rents, tolks, pickage, stallage, free customs, dues, 
duties, profits, or advantages belonging, due, or in anywise appertain¬ 
ing to the said Duke of Leeds, owner of the fairs and markets within 
the said town of Barnsley, or the owner or owners of such fairs and 
markets for the time being; but that the said Duke of Leed.s, lord of 
the said manor, and the lord of the said manor for the time being, 
shall (except as in this act expre.ssly excepted) have, hold, u.se, exer¬ 
cise, take, and enjoy all and every the seignories, right.s, royalties, 
charters, franchises, pre-eminences, jurisdictions, rents, service.s, j)ow- 
ers, authorities, liberties, privileges, advantages, and emoluments 
whatsoever to the said manor belonging or incident, appendant. 


*268] 


appurtenant, or usually *exercised, holden, or enjoyed there¬ 
with : and the said Duke of Leeds, owner of the said fairs and 


markets, and the owner and owners of the said fairs and markets for 


the time being, shall and may demand, exact, take, and enjoy all 
such rents, tolks, pickage, Callage, free customs, dues, duties, profits, and 
advantages, with all powers and remedies for enforcing payment 
thereof, in such and the like manner and as fully and beneficially to 
all intents and purposes as if this act had not been passed.” 

The Duke of Leeds was at the time of the passing of this act the 
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lord of the manor of Barnsley, and the owner of the markets and 
fairs in the town of Barnsley which had been customarily held in 
parts within that town, with the pickage.s, stallages, market rents, and 
tolls thereof, and of three pieces of land, one called the Church Field 
or Michaelmas-Fair Field, in which the Barnsley October fair had 
usually been held,—the Market Hill,—and the May-Day Green, 
where fairs had always been held in February and May. 

By an ancient charter, dated 1249, the right to hold a market in 
the town of Barnsley every week, on Wednesday, was granted to the 
priors and convent of Pontefract; and a market for the sale of 
butchers’ meat and other marketable commodities has been always 
held on the Market Hill during the day-time on Wednesday; and a like 
market was also holden there on Saturday evening.^, until the butch¬ 
ers commenced to sell their meat on Saturday upon the May-Day 
Green. They so commenced more than thirty years before the com¬ 
mencement of these proceedings ; and since then, without interrup¬ 
tion, the sale of butchers’ meat and several other marketable commo¬ 
dities upon stalls or standings has taken place on Saturdays upon the 
May-Day Green; and on Wednesdays also the market generally has 
been held, not only on the May-Day Green, but also on the Market 
Hill. 

•The butchers placed stalls on the May-Day Green for the r* 2 Q 9 
purpose aforesaid; and pipes were laid for supplying gas, *- 
and the same was supplied to and paid for by the stall-owners. 

Some of the butchers have paid, during the past thirty years, 
although irregularly, to lessees and others, stallage rent for standing 
upon the May-Day Green: but the right to collect this stallage has 
always been disputed- 

The commissioners appointed under the said act of 3 G. 4, c. xxv., 
did not purchase the rights of the lord, but purchased the piece of 
land called the Market Hill; and in other respects continued to exer¬ 
cise their powers under the act until the year 1853, when the general 
board of health made a provisional order, which was confirmed by 
the statute 16 & 17 Viet. c. 24 (called “The Public Health Supple¬ 
mental Act, 1853, No. 1”), so far as the same was authorized by the 
Public Health Act. By this order and statute a local board of health 
was constituted in the town of Barnsley: and it was thereby provided 
by the respective sections next set out, as follows:— 

•'7. The parts of the said local act specified in the schedule to this 
order shall be repealed, except in so far as the same repeal any other 
act or acts of parliament. 

“8. All the powers of the commissioners under the .said local act, 
and those of their officers and servants, shall wholly cease. 

“9. Such of the said powers as are granted by the unrepealed parts 
of the said local act, shall, so far as the .same are not repugnant to or 
' inconsistent with the said Public Health Act or this order, or any 
by-law lawfully made under the said Public Health Act, be trans¬ 
ferred to the said local board of health and the officers of the said 
local board, and shall be *exercised in the same manner as if 
such powers had been granted by the said Public Health Act. *- 

“ 10. The said local board of liealth shall be the commissioners for 
executing the unrepealed parts of the said local act. 
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“11, The provisions (except as aforesaid) of the said Public Health 
Act may, whenever practicable, be applied to anything which shall 
arise under the unrepealed parts of the said local act; and such unre¬ 
pealed parts shall be incorporated with the said Public Health Act, 
and shall extend to the whole of the said township. 

“ 12. All property and estate whatsoever of the commissioners 
under the said local act shall be transferred to the said local board of 
health, and shall be held by them upon the same trusts and for the 
same purposes as by such commis-sioners.” 

And it was also provided that—“ 17. In the event of the purchase 
by the said local board, acting as commissioners in the execution of 
the unrepealed parts of the said local act, of market and fair rights, 
and ether matters and things pertaining thereto, under the 74th sec¬ 
tion of the said local act, the sections of the Markets and Fairs 
Clauses Act, 1847,—with respect to the construction of the market or 
fair and the works connected therewith, except so njuch thereof as 
relates to lands taken compulsorily,—and the holding of the market 
or fair, and the protection thereof,—and slaughter-houses,—and weigh¬ 
ing goods and carts,—and stallage.s, rents, and tolls,—and by-laws,— 
shall be incorporated with so much of the said local act as remains 
unrepealed by this order, and with the said Public Health Act as 
applied to the said township by this order, and any act of parliament 
confirming the same: and theexpre.ssion *the special act,’ used in the 
« 97 i-] said sections, shall be construed to mean the •unrepcaled parts 
-■ of the said local act and the said Public Health Act so applied ; 
and the expression ‘ limits of the special act,’ used in the same Sections, 
shall be construed to mean the district constituted by this order; and 
the expression ‘ the commi.ssioncrs,’ used in the said sections, shall 
mean the said local board.” 

The schedule to the said provisional order was as follows:—“ The 
parts of the local act referred to in this order to be repealed, are as 
follows, that is to say,—tlie sections numbered respectively, in the 
copies of the said act pripted b}' the Queen’s printers, 1 to 34, 37 to 
39, 43 to 60, all inclusive; 61, 62, 65 to 73, 75 to 92, 94 to 96, and 
99 to 141, all inclusive; and so much of any unrepealcd part of the 
said act as fixes the amount of any penalty for any offence under the 
said act, wherever the penalty for such offence is fixed by the Public 
Health Act or any act hereby incorporated therewith, or by any 
by-law of the local board of health, at an amount other than that fixed 
by the said local act.” 

Under the heading in the Markets and Fairs Clauses Act, 1847, 
which has reference to the construction of the market or fair, there is 
a clause (10) of tliat act which is in the following words,—‘‘ Subject 
to the provisions in this and the special act, and any act incorporated 
therewith, the undertakers for the purpose of constructing a place for 
holding the market or fair may execute any of the following works, 
that is to say,— 

‘•They may enter upon any lands de.scribed in the special act or the 
schedule thereto, or other lands purchased by them or belonging to 
them, and set out such parts as they think necessary for the purposes 
of the market or fair, and thereupon from time to time build and main¬ 
tain such market-places or places for fairs, and such stalls, sheds, pen.s. 
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and other buildings or *conveniences for the use of the persons 
frequenting the market or fair, and for weighing and measuring L 
goods sold in the market or fair, and for weighing carts, as they may 
think necessary 

“ They may from time to time on such lands as aforesaid make and 
maintain all such roads and approaches as they may think necessary 
for the convenient use of the persons resorting to the market or 
fair.” 

The local board was duly elected, and has since exercised the 
functions conferred upon them by the Public Health and Local Gov¬ 
ernment Acts; and the property belonging to the commissiontrs 
became vested in them. Among other property was the piece of 
land, containing about 990 yards, above referred to, and termed the 
Market Hill. 

In the month of July, 1860, a resolution was passed at a meeting 
of owners and rate-payers of the district of the township of Barnsley 
(being the district of the said local board), that the local board should 
have power to do the following things, or any of them, within their 
district,— 

“ To provide a market-place and construct a market-house and 
other conveniences for the purpose of holding markets in the said 
district:. 

“ To provide houses and places for weighing carts: 

"To make convenient approaches to such market: 

“ To provide all such matters and things as may be necessary for 
the convenient use of such market: 

"To purchase or take on lease land, and public or private rights in 
any market, and tolls, in the said district, and particularly the right 
to certain land and appurtenances and to certain fares, markets, tolls, 
and similar franchi.ses, belonging to the trustees of the late Duke of 
Leeds, for any of the foregoing purposes ; and 

‘‘ To take stallages, rents, and tolls in respect of th'e use by any 
person of such market-house.” r*278 

•This resolution was carried upon a poll. *- 

The local board thereupon completed an arrangement which they had 
been negotiating for the purchase of the rights to the markets and fairs 
belonging to the Duke of Leeds: and by a conveyance dated the 12th 
of June, 1861, between the trustees of the will of the late Duke of Leeds 
and the loeal board of health of Barnsley, which was executed with the 
sanction of the Court of Chancery, the said trustees, in consideration 
of the sum of 2700Z. paid to them by the said local board, duly conveyed 
to the said board: " Firstly, all those the markets and fairs, and right and 
privilege of holding markets and fairs within the township of Barnsley 
in the parts and places where such fairs and markets have heretofore 
been customarily held, and in any other public parts and places within 
the said town wherein the same may be legally held, together with all 
pickages, stallages, market and fair rents, tolls, duties, free customs, 
profits, advantages, and rights belonging, due, or appurtenant to such 
fairs and markets, or to the owner or owners thereof within the town 
of Barnsley, and together with the free use and enjoyment of all or 
any of the streets, roads, and ways within the said town for the pur¬ 
pose of holding such markets and fairs therein, and of collecting and 
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enforcing and compelling payment of all pickages, stallages, market 
and fair rents, tolls, duties, and profits for the time being pa^mble or 
demandable in such markets and fairs, or any of them; and all other 
franchises, rights, privileges, and liberties in or about or belonging to 
such right of holding fairs and markets, so far as the said Viscount 
Nevill, Frederick Acclom Milbank, TJiomas Fairfax, Sir James Fer¬ 
guson, and Joseph Henry Hudson, as trustees of the will of the said 
William Frederick, late Duke of Leeds, can grant the same,—Secondly, 
*9741 *plot, piece, or parcel of land situate in the said town- 

^ ship of Barnsley, called or known by the name of the Church 
Field or Michaelmas-Fair Field, containing four acres, one rood, and 
twenty-two perches, or thereabouts (subject to all rights of road and 
other rights affecting the same, and particularly to a certain right of 
road nine feet wide from a street called St. Mary’s Gate to Fair-Field 
House, formerly sold by the said Duke of Leed.s), and which said 
piece or parcel of land is more particularly described upon the map 
or plan endorsed on the third skin of these presents, and is therein 
coloured green,—Thirdly, all that waste or unenclosed land or ground 
situate in the township of Barnsley afore.said, called or known by the 
name of the May-Day Green, and shown upon the .said map or plan, 
together with all and all manner of lawful profits, commodities, 
privileges, and advantages whatsoever coming, arising, renewing, 
increasing, or payable for or in respect of all and every the said fairs 
and markets and every of them hereafter to be holden and kept under 
or by virtue of these presents fur tlie said town of Barnsley, within 
the bound.s, limits, and precincts of the same,—except and always 
reserving, nevertheless, unto the said trustees, all coal, ironstone, lead, 
and other minerals lying and being within and under the said pieces or 
parcels of land and hereditaments, with powers of winning, working, 
and getting away the same, as they are entitled to under the Barnsley 
Enclosure Act, To have and to hold the said markets and fairs, and 
right and privilege of holding markets and fairs within the said town, 
together with all pickages, stallages, market and fiiir rents, tolls, dues, 
duties, free customs, profits, advantages, and rights, pieces or parcels 
of land and waste or unenclo.s<!d land fir.stly, secondly, and thirdly 
hereinbefore particularly described, and e.xpressed to be hereby 
*2''51 granted, and other *tlie premi.ses hereinbefore expressed to be 
' •' hereby granted and released, or otherwise assured, or intended 
so to be, unto and to the use of tlie said local board of health, their 
succe.ssors and assigns, for ever.” 

As soon as the conveyance was executed and the local board ob¬ 
tained po.ssession, they proceeded to frame by-laws and to settle tables 
of tolls for the markets and fairs. The by-laws purported to be made 
and ordained by the local board of health for the district of the town¬ 
ship of Barnsley, in the county of York, for the better regulation of 
the markets and fairs and market-places for the sale of cattle, animals, 
and provisions, and all other marketable commodities within the said 
district, pursuant to the powers and jarovisions contained in The Pub¬ 
lic Health Act, 1848, The Public Health Supplemental Act, 1853. 
(No. 1), and The Local Government Act, 1858. 

The notices required by the Public Health Act were duly given, 
and the by-laws were submitted on the 8ih of October 18G2 to Her 
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Majesty’s principal secretary of state for the home department, who 
on the 27th of November, 18(52, returned the same allowed. Public 
notice was given that such by-laws and table of tolls had been duly 
approved by such secretary of state, and that the markets and fairs 
would be opened on the 11th of April last under the provisions of the 
Local Government Act, 1858, and that after that day the by-laws 
would be strictly enforced. 

The certificate of two justices required by the 10 & 11 Viet. c. 34, 
8. 32 (The Markets and Fairs Clau.ses Act, 1847), was also obtained, 
certifying that the Corn Exchange or Market House, Market-Hill, 
May-Day Green, Church Field, and other places to be used for fairs 
within the said district, were properly completed and fit for public use. 

*The 3d and 4th by-laws were as follows:— r*97fi 

“Appropriation of the open market. Market Hill. •- 

. “ 3. The open market, situate on Market Hill, in Barnsley aforesaid, 
shall be appropriated as a market for the sale therein, on Wednesdays, 
of butchers’ meat, bacon, pork, cheese, eggs, and butter in the firkin 
or laid down, flower roots, plants, trees, shrubs, calicoes, cloth, linen, 
mercery, articles of dress, provisions, coopers’ ware, pastry, spices, 
confectionery, books, nuts, brooms, besoms, and hardware; and on 
Saturdays the same shall be exclusively appropriated for the sale 
therein of butchers’ meat, bacon, pork, cheese, eggs, and butter in the 
firkin or laid down.” 

“ Appropriation of the open market, May-Day Green. 

“ 4. The open market situate on May-Day Green, in Barnsley afore¬ 
said, shall be appropriated for a market for the sale therein of horses, 
cattle of all kinds, calves, sheep, pigs, geese, fruit, vegetables of all 
sorts, fish, earthenware, potters’ ware, glasses, hay, straw, grass, and 
vetches, medical wares, old metal, images, pictures, cutlery, hardware 
and smallware, clothing, boots, and shoes: Provided, however, that 
the.se several appropriations shall be open to alterations and additions 
at any time hereafter, as the said local board of health shall find 
requisite or convenient.” 

The fith by-law was as follows: — 

“ As to articles offered for sale. 

“ No article shall be offered for sale or sold in any market, or kept 
or brought into the same for sale, other than such for which the said 
market or part of any such market shall have been appropriated as 
hereinbefore set forth. Every person offending against this by-law 
shall forfeit and pay for the first offence the sum of 5s., for a second 
offence the sum of 10s., and for every offence subsequent to a second 
offence the sum of 20s.” 


*'The 12th and 13th by-laws are as follows:— r*977 

" Stalls to be placed on the parts appropriated. ‘- 
“ 12. No stall, bench, cart, hand-part, wheelbarrow, hamper, basket, 
box, or tub, or other article, shall be placed otherwise than as and 
where the inspector of the market shall direct; and the several arti¬ 
cles brought into the market shall be sold and placed and exposed for 
sale only at or in such parts of the market as shall be appropriated 
by the regulations hereinbefore specified for such articles respectively. 
Every person offending against this by-law shall forfeit and pay for 
c. B. N. S., VOL. XV. —12 
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the first offence the sum of 2s. 6</., for a second offence the sum of 5*., 
and for any offence subsequent to a second offence, the sum of 10s. 

" 13. Provided that these by-laws shall not extend or be deemed or 
construed to extend to prohibit any person from exposing or offering 
for sale any marketable commodities in any shop or warehouse not 
being in one of the said markets, or in his or her dwelling-house, or 
to subject such person to any penalty for so doing.” 

The following table of tolls is appended to and forms part of the 
by-laws made by the local board:— 

“ Barnsley Local Board of Health. 

“ Markets and Fairs. 

“Stallages, rents, and tolls to be from time to time demanded and 
taken from any person occupying or using any shop, stand, stall, shed, 
space of ground, or place in any market-place or market-house appro¬ 
priated by the said local board of health for the holding therein of 
markets and fairs, and belonging to the said local board of health, or 
which they are entitled to use, or bringing therein any cattle, animal, 
goods, provisions, articles, or things, by the said local board of health 
under and by virtue of the powers and provisions contained in The 
*2781 Health Act, 1848, *The Public Health Supplemental 

Act, 1853, (No. 1), and the Local Government Act, 1858, and 
agreed to, adopted, and made by the .said local board of health at a 
meeting of the said board duly convened and held on the 22d of 
August, 1862. 

“ Market and Fair Tolls.—Stalls. 

s. d, 

“ From the occupier of each hutclier’s st.oll on Saturdaya, for the use of 


the party taking only, including gas, water, fixing, removing, and cleans¬ 
ing, per week ............ 3 6 

“ From the occupier of each butcher’s stall on Wednesdays only . .16 

“ Ditto, if one gas-light be provided extra . . . . . .06 

“ From the occupier of each stall for the sale of fish, for each and every 

superficial foot thereof;. 

“ If taken by the year.6 6 

“ If taken by the half-year.3 6 

“ If taken by the quarter ......... 1 9 

“ If otherwise taken or occupied, for each market-day or other day in 

the week, per superficial foot.0 OJ 

“ If one gas-light Ite provided extra.0 6 

“ From the occupier of each stall or article used as such for vegetables 
and fruit on Wednesdays and Saturdays and fair days, eight feet iu length 

and four feet in breadth.0 9 

“ For the like stalls, when used on any other day in the week . . 0 

“ Stalls or articles used as such of greater or lc.«3 dimensions, in the same 
proportion ; if one gas-light be provided, extra . . . . . .06 

“ For standage of all goods sold by auction, per superficial foot of the 

ground covered by the goods .. 0 I 

“ For standage of each hawker’s cart or wagon, per day . . .36 


The markets having thus been opened, and the by-laws duly made, 
allowed, and published, as above stated, a person named Francis 
Brook, of Wakefield, butcher, on Saturday, the 6th of June last, 
*97Q1 *market-place had been opened to public use, placed 

-* and e.xposed for sale certain butchers’ meat on the May-Day 
Green, not being the place appropriated for the sale of butchers’ meat 
by the by-laws above referred to, and continued to expose the same 
for Bale notwithstanding the said by-laws, and contrary to the direc- 
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tions of the local board of health through their officer, namely the 
inspector of the markets. 

The local board of health thereupon caused this information to be 
laid by George Savage, the inspector of the markets, before the jus¬ 
tices, for a penalty for a breach of the by laws above set forth ; and, 
on the hearing, the defendant contended that the above by-laws,— 
especially the fourth and sixth,—were invalid and inoperative against 
him, on the following ground.s, namely, that the above-cited 64th 
section of the local act, 3 G. 4, c. xxv., not having been repealed, no 
per-son was liable to a penalty for exposing butchers’ meat for sale in 
the public places in the town of Barnsley theretofore used for that 
purpose; and that the by-laws prohibiting the sale of butchers’ meat 
on the May-Day Green, and also the by-law setting apart the Market 
Hill as the only place for the sale of butchers’ meat, were not legal. 

- For the informant, it was contended that section 64 of the above- 
mentioned local act only referred to penalties under that act, and had 
no operation in reference to the present penalty, which was incurred 
under the Public Health and Local Government Acts, for violating a 
by-law made by the local board of health for the purpose of regulat¬ 
ing the use of the markets vested in them by their purchase from the 
trustees of the Duke of Leed.s, and by virtue of the powers contained 
in clause 9 of the provisional order hereinbefore mentioned, and in 
the Markets and Fairs Clau.scs Act, 1847. 

•The justices were of opinion that the argument of the de- r*oflrt 
fendant was correct, and dismissed the information, subject to *■ 
the opinion of this court upon the following questions,— 

First, whether, in consequence of the 64th section of the local act, 
3 G. 4, c. XXV., being unrepealed, the defendant was liable to a pen¬ 
alty for placing and exposing butchers’ meat for sale in the May-Day 
Green, under by-law No. 12,—Secondly, whether the by-law num¬ 
bered 6 is a g(jod and valid by-law,—Thirdly, whether the by-laws 
numbered 3 and 4 are good and valid by-laws. 

And the judgment of the court was accordingly required upon 
the.se questions; it having been agreed that all the by-laws made by 
the local board, and the whole of the statute 3 G. 4. c. xxv., and the 
conveyance from the trustees of the Duke of Leeds, with the map or 
plan thereupon endorsed, not set out in the case, might be referred to, 
if requisite, as if the same had been made part of the case. 

If the court should affirm the determination of the justices, the 
information was to stand dismis.sed; but, if they should reverse it, a 
conviction for the penalty of 2s. 6c/. was to be awarded against the 
defendant; or such further order was to be made in the matter as to 
the court should seem fit. 

Manisty, Q. C., for the appellant,(ff) submitted that ’it was [-♦281 
competent to the local board of health of Barnsley, so soon as *- 
they had become owners of the markets there by purchase from the 
Duke of Leeds, and had provided proper places for holding markets,— 

(a) Tho poiuts marked for argument on tbc part of tbc appellant were as follows :— 

**1. That the several by-laws set out in the case are valid, and that for breaches of them the 
prescribed penalties may be enforced : 

**2. That the 64th section of the 3 G. 4, o. xxv., only refers to penalties imposed under that 
act, and has no reference or operation as to penalties incurred by breaches of by-laws made by 
tba loeal board of health under the circumstances stated in the case.” 
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which were not necessarily confined,to any particular spot, but might 
be erected in any convenient spot within the borough,(a)—pursuant 
to the 50th section of the Local Government Act, 1858 (21 & 22 Viet, 
c. 98), to make by-laws for their regulation, and to appoint, as they 
had done here, certain places for the exclusive sale of the several arti¬ 
cles to be exposed therein; that, what the local board did was no 
interference with any prescriptive right of the inhabitants of the 
borough; and that all that was meant by the 63d and 64th sections 
of the local act of 3 G. 4, c. xxv., was, that parties should not be held 
liable to penalties imposed by that act for nuisances committed in the 
public streets by the exposure for sale of their goods in places where 
the markets had theretofore usually been held. 

Hayes, Serjt. (with whom was Beres/ord), for the respondent.(6)— 
*2821 of making these *by-laws in 1862, there had 

^ been two markets held in Barnsley, the one at Market Hill, the 
other at May-Day Green. The by-laws which the local board of 
health have made, are not for regulating these markets, but for 
abolishing one of them, viz. the May-Day Green market, as respects 
the sale of butchers’ meat there,—which has been held since the year 
1249, without any interruption, so far as appears from the case. 
[Byles, J.—The whole evidence of title is that contained in the para¬ 
graph of the case at p. 268, where it is stated that “ a market for the 
sale of butchers’ meat and other marketable commodities has been 
always held on the Market Hill during the day-time on- Wednesday; 
and a like market was also holden there on Saturday evenings until 
the butchers commenced to sell their meat on Saturday upon the May- 
Day Green. They so commenced more than thirty years before the com¬ 
mencement of these proceedings ; and since then, without interruption, 
the sale of butchers’ meat and several other marketable commodities 
upon stalls or standings has taken place on Saturdays upon the May- 
Day Green: and on Wednesday also the mar’xet generally has been 
held, not only on the May-Day Green, but also on the Market Hill.”] 
The 64th secUon of the 3 G. 4, c. xxv., which is unrepealed, and 
which forms part of the special legislation for the township of Barns¬ 
ley, expressly provides that “ no person shall be subject to any pen¬ 
alty by virtue of this act for placing or setting any stalls or standings, 
♦2831 *^“7 provisions, goods, wares, merchan- 

^ dises, or other articles or things whatsoever, in such parts of 


(a) See Ellis v. The Mayor, Ao., of Bridgnorth, ant^, p. 52. 

(5) The points marked for argument on the part of the respondent were as follows :— 

** 1. That, under the circumstances stated, the respondent cannot be compelled to remove his 
stall from May-Day Green to Market Hill, and thereby make himself liable to pay tolls or 
stallage: 

** 2. That the respondent bad acquired a prescriptive right to expose for sale butcher’s meat 
on May-Day Green, and such right was not affected by the by-laws: 

<‘3. That the 64tb section of the local act 3 Q. 4, c. xxv., being nnrepealcd and virtually 
re-enacted by the special act, the respondent is thereby protected from the penalties sought to 
be imposed: 

**A. That the by-laws numbered 3 and 4 ^re invalid, as being repugnant to the said 64th 
section, which is incorporated with the special act nndcr the 42d section of the Markets and 
Fairs Clanscs Act, 10 Viet. c. 14: 

** 6. That by-law No. 6 is invalid, under the 43d section of that act: 

** 6. That the tolls and payments sought to be enforced against the respondent are invalid 
under the 36tb section of that act." 
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the several streets, &c., and public places within the said town as 
shall have been heretofore used for that purpose at the times of the 
usual fairs and markets within the said town, due care being taken to 
impede as little as possible the public passage along the same.” This 
is an attempt to impose upon the respondent a penalty for an act 
which is expressly made lawful by that clau.se. [Byles, j. —That act 
passed forty years ago, and consequently before the commencement 
of the thirty years’ user upon which you rely.] It is to be read as 
if it were re-enacted in the Local Government Act, 1858. [Byles, 
J.—Still, the word “heretofore” in s. 64 of the local act refers to a 
time prior to 1823.] That would be giving it no operation at all. It 
is submitted that the words “by virtue of this act,” in s. 64, must be 
taken to mean, by virtue of the special legislation based upon the 
order of the general board of health, in 1853,” confirmed and made 
of equal force with an act of parliament by the 16 k 17 Viet. c. 24.(a) 
It incorporates *the unrepealed provi.sions of the local act, and 
makes them speak as from the date of the later aet. The 42d ‘■ 
section of the Markets and Fairs Clauses Act, 1847, was never in¬ 
tended to confer so extensive a power on the local board as they seek 
to exercise upon the present occasion. It is not the common-law 
power to change the locality of the market which they profess to act 
upon. Their power is, to regulate, not to destroy. It was not the 
intention of the legislature that legal vested rights should be inter¬ 
fered with by these by-laws. 

Manisty, in reply.—The 28th section of the Towns Police Clauses 
Act, 1847 (10 & 11 Viet. c. 89), comes in lieu of the nuisance preven¬ 
tion clause (s. 62) of the 3 G. 4, c. xxv. The local board of health 
had ample power to make by laws for regulating the markets within 
the township of Barnsley, and to impose penalties for any breach of 
those by-laws. It may be conceded that the board had no right to 
exclude the respondent from the market; but they had a right to 
make regulations as to the part of the market to which he and the 
rest of the persons carrying on his trade should go. Market Hill 
was the only legal market for the sale of butchers’ meat; though by 
encroachment butchers had for a certain period been accustomed to 
expose meat for sale on May-Day Green also. There is, however, 
clearly no prescriptive right which is interfered with by the by-laws 
in question. 

Erle, C. j.—I am of opinion that the by-laws in question are good, 
and that a conviction in this case would have been proper. The ap¬ 
plication of the Public Health Act, 1848, to the town of Barnsley 


(a) Sect. 17 of the Barnsley order, in the schedule to that act, provides, that, ** in the event 
of the purchase by the said local board acting as commissioners in the execution of the unro- 
pealed parts of the said local act (3 G. 4, c. xxv.), of market and fair rights, and other matters 
and things pertaining thereto under tho 74th section of the said local act,—the sections of the 
Markets and Fairs Clauses Act, 1847 (10 A 11 Viet. c. 14), with respect to tho construction of 
the market or fair and tho works corincotc«l Iberowitb, except so much thereof as relates to lands 
taken compulsorily; and tht holding of the market or fair, and the protection thereof; and 
slaughter-houses ; and weighing goods and carts ; and stallages, rents, and tolls; and hydatee, 
•x-Bball be incorporated with so much of the said local act as remains unrepcalcd by this order> 
and with the said Public Health Act as applied to tho said towusbip by this order, and any act 
of parliament confirming the same.'* 
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was *made in 1853, by a provisional order of the General 


Board of Ilealth, which derives the authority of an act of 
parliament from the 16 & 17 Viet. c. 24. This provisional order, 
which is set out in a schedule to the statute, contains many clauses, 
by one of which (the 17th) the provisions of the Markets and Fairs 
Clauses Act. 1847, with respect to the construction of a market in the 
town of Barnsley, and the making of by-laws for its regulation, are 
incorporated with the local act 3 G. 4, c. xxv. One of the provisions 
of the Markets and Fairs Clauses Act, 1847, which is thus incorpo¬ 
rated is the 42d, by which it is enacted that the undertakers may 
from time to time make such by-laws as they think fit, for, amongst 
other things, “ regulating the use of the market-place, and the build¬ 
ings, stalls, pens, and standings therein, and for preventing nuisances 
or obstructions therein or in the immediate approaches thereto,” and 
for “fixing the days, and the hours during each day, on which the 
market shall be held.” And it goes on to provide that the undertakers 
may from time to time as they shall think fit, repeal or alter any such 
by-law.s, “ provided always that such by-laws shall not be repugnant 
to the laws of that part of the united kingdom where the same are to 
have effect, or to the provisions of this or the special act, or of any 
act incorporated therewith.” The local board, therefore, are directed 
to make by-laws for the regulation of the use of the market. In the 
town of Barnsley, it appears, a market was granted some eight hundred 
years ago. The whole town of Barnsley was liable to become a 
market place: and the usage would show what part of the town was 
the place so assigned. Originally, it seems, it was a market for the 
sale of butchers’ meat and other marketable commodities, and was 
held on Wednesday on a place called the Market Ilill. In course of 
*98fll he held on Saturday also: and the continuance 

of the practice for a long series of years might constitute that 
a lawful market for the town of Barnsley. The town has greatly 
increased in extent and population: and the number of persons resort¬ 
ing to the market, and the quantity of articles of all descriptions 
brought to the market, have likewise greatly increased; and for about 
thirty years May-Day Green has also been used on Saturday evenings 
as a market-place for the sale of butchers’ meat. The local board of 
health, having under the authority of the 74th section of the local act 
acquired the market and fair rights in Barnsley, proceeded to erect a 
market-house and to make regulations for the government of persons 
resorting thereto for the sale of good.s, prescribing the particular 
places to which they should carry their wares; for instance, the 
covered market was to be appropriated as follows,—the ground-floor 
for the sale therein of poultry, fresh butter, and eggs,—the first-floor 
for the sale therein of oats, wheat, barley, peas and beans in grain, 
seeds, oil-cake, and tillages. Then, as to the open market on Market 
Hill, it was to be appropriated as a market for the sale therein on 
Wednesdays of butchers’ meat, bacon, pork, cheese, egg.«, and butter in 
the firkin or “laid down,” flower-roots, plants, trees, shrubs, calicoes, 
cloth, linen, mercery, articles of dress, provisions, coopers’ ware 
pastry, spices, confectionery, books, nuts, brooms, besoms, and hard¬ 
ware: and on Saturdays the same was to be exclusively appro¬ 
priated for the sale therein of butchers’ meat, bacon, pork, cheese, 
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eggs, and butter in the firkin or “laid down.” The market-place 
on May-Day Green under the same regulation is dedicated to the 
sale therein of horses, cattle of all kinds, calves, sheep, pigs, geese, 
fruit, vegetables of all sorts, fish, earthenware, potters’ ware, glasses, 
hay, straw, grass, and vetches, medical wares, old metal, images, 
*pictures, cutlery, hardware and smallware, clothing, boots, and r»287 
shoes. It seems to me that the local board have classified the *- 
various articles to be sold in the respective markets in an extremely 
reasonable manner, whereby persons resorting to the market for the 
purpose of selling have convenient accommodation afforded them for 
the display of their goods, and those corning thereto for the purpose 
of buying may know where to find each article they may want,— 
thus making the market more accessible and suitable for the purpose 
for which markets are established. Such, then, being the rights of 
the local board, and such being the franchise,—the whole constituting 
one market, whether held in the market-house, on Market Hill, or on 
May-Day Green,—the party against whom the complaint was made 
before the justices was a butcher tonvhom the Market Hill was pointed 
out as the place of resort for persons of his trade; and he chose to 
resort to May-Day Green instead. It seems to me that the by-law 
was a reasonable one, and that the respondent was guilty of a viola¬ 
tion of it, and was liable to the penalty. The difficulty presented 
before the magistrates, and which we as well as they have felt to be 
a very grave one, arises from the local act of 3 G. 4, c. xxv., for the 
management of the town of Barnsley, which gave the usual powers 
to commissioners as to lighting, watching, and generally preventing 
nuisances in the town. The 62d section of the act specified a variety 
of nuisances to be prohibited, and amongst them the exjiosing goods 
for sale in the public streets so as to obstruct or incommode the pass¬ 
age of any person or carriage, and imposed a certain penalty on per¬ 
sons offending in this respect. Then comes the 64th section, which 
enacts that “ no person shall be subject to any penalty by virtue of this 
act, for placing or setting any stalls or standings, or ^exposing r*288 
to sale any provisions, &c., in such parts of the several streets, *- 
lane.s, passages, and public places within the said town as shall have 
been heretofore used for that purpose, at the times of the usual fairs 
and markets within the town, due care being taken to impede as little 
as possible the public passage along the same.” The respondent 
relies upon this clause as exempting him from penalties under the 
by-laws, inasmuch as he and all other persons carrying on the trade 
of butchers had before been used to sell their meat on the market- 
days at the stalls on May-Day Green. Now, the 64th .section of the 
local act is incorporated with the 16 k 17 Viet. c. 24, under which the 
Barnsley local board of health is created; and 1 assume that the 64th 
section is to be taken as if it had been then for the first time enacted, 
and that the word " heretofore” is to be read as meaning “ before this 
act.” It is material, because at the time of the passing of the 6 G. 
4, c. XXV., May-Day Green was not used as a market for the sale of 
butchers’ meat; and we have to say whether the by-law in question is 
repugnant to that section. It seems to me that what was contemplated 
by the 64th section was this:—Whereas, by the 62d section, persons 
e.xposiiig goods for sale in the public streets are declared guilty of a 
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nuisance and liable to a penalty, such penalty shall not be enforced 
for exposing goods for sale on market-days, if the spot where such 
exposure for sale takes place shall have been theretofore used for that 
purpose, and the times are the times of the usual fairs and markets 
within the town. It saves the use of the spot for marketing purposes, 
but does not in my judgment save to any individual the right of resort¬ 
ing for tho.se purposes to any particular place where he had before 
been accustomed to go. I do not think that was at all the meaning 
*9801 statute. It ♦contemplated the overflow of the market 

-* and its growth beyond the ancient bounds of the market¬ 
place, and protected from penalties those who exposed their goods on 
market-days in the streets and places immediately contiguous to the 
market-place. Subject to this, the regulations made by the local 
board are to be applied. That being so, the by-laws in question do 
not prevent or in any manner interfere with the use of any part of 
the town of Barnsley whieh had been u.sed before for market pur¬ 
poses. On the contrary, they take notice of M<ay-Day Green as a place 
which had been used as a market, and provide that henceforth it shall be 
devoted to the sale of live stock and the other articles of merchandise 
before enumerated. The whole of the places which theretofore had 
been used for the purposes of a market are fairly regulated with 
reference solely, as it appears to me, to the convenience of the sellers 
as well as of the public who resort to the market to buy, giving to 
both the fullest enjoyment of the rights and privileges of a market. 
If parties choose to come to that part of the market which is exclu¬ 
sively appropriated to certain descriptions of goods, and insist upon 
exposing for sale there articles whieh the by-laws require to be ex¬ 
posed for sale in a difVerent part of the market, they violate the regu¬ 
lations,—which, as I have before said, I consider to be very reasona¬ 
ble,—and must bear the penalty. That is the way in which these two 
sections are in n.iy judgment to be construed. It seems to me that 
the local board had authority to regulate the mode as well as the time 
of using the market. It clearly was competent to them to say, as 
they have said by the fifth by-law, that the market shall not be ojjened 
for busine.ss until a certain hour. Persons using the market must 
conform to that regulation ; and, if they insist upon coming there at 
*9001 earlier hour, or upon keeping their 'stalls open after the hour 
“ -* prescribed for closing, they are clearly guilty of a breach of a 

reasonable by-law, and are liable to the penalty; and this is totally 
diiVerent from the penalty imposed by the 62d section of the 3 G. i, 
c. XXV., for obstructing a public w.ay by exposing goods for sale 
thcreiti under circumstances which did not bring the parties within 
the proviso in a. 64. 

There is, undoubtedly, very considerable diiBculty in bringing one’s 
mind to a clear and sati.sfactory opinion upon a number of imper¬ 
fectly recited acts, with some of which certain provisions of others 
are incorporated, and others of which confer powers to make by-laws, 
with no very accurately defined limit. If they apparently conflict, 
all that I can do is to put the best construction upon them which the 
powers of my mind enable me to do. But if I see a public body 
exercising in a fair and honest and reasonable manner powers which 
are conferred upon them for the benefit of the public, I should re’ 
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quire a very strong case to be made out to induce me to come to tlie 
conclusion that all they have done is to be set aside, and to hold, that, 
in a ease like this, every tradesman who may have used May-Day 
Green as a market for the sale of butchers’ meat for a month or a 
week or any other time, may, in defiance of the regulations made by 
the local board, insist upon continuing to resort to the same spot for 
that purpose. I do not think that would be at all for the convenience 
of the town of Barnsley; nor do I think it is what the legislature 
could have contemplated. I am well aware that this question is not 
entirely confined to persons living in the town of Barnsley, but affects 
the rights and the interests of all the Queen’s subjects who may wish 
to resort to the market of that town for the purpose of buying or 
selling. My observations have been particularly directed *to rjf. 9 Q.| 
this, that, if I were to hold that these by-laws might be vio- ^ 
lated with impunity, I should be putting it in the power of any per¬ 
son so disposed to vex and harass the local board by introducing all 
sorts of confusion and disorder into the markets of the town of 
Barnsley. 

The rest of the court concurring, Judgment for the appellant. 


BOOTH V. GAIR. Nov. 13. 

Bacon was Insured from New York to Liverpool on a policy declaring it to be warranted 
free from average, unless general, or the ship be stranded, sunk, or burnt.In the course of 
the voyage, the vessel encountered bad weather, and the master, for the preservation of the ship 
and cargo, put into Bermuda, where on survey the vessel was found to be so much duinuged 
that she could only be repaired at an expense exceeding her value when repaired ; and she was 
accordingly sold. Surveys were then hold upon the cargo, in order to determine what should 
be sent on and what sold. Part of the bacon was found too much damaged for re-sbipment, 
and was sold: the rest was re-shipped, and arrived partially damaged at Liverpool. 

The assured claimed against the underwriters the difference between the original freight and 
the increased freight on tho portion so carried on, tho warehouse-rent incurred at Bermuda, the 
expense of the surveys on the goods, and tho cooperage on those forwarded,—all which charges, 
except tho cooperage, it was admitted upon a case stated for the opinion of tho court (who 
were to draw inferences) that down to the date of tho policy in question it was the cu.stum of 
underwriters to pay, under the name of ** particular charges,'^ upon policies in the same 
form:— 

Held, upon the authority of The Great Indian Peninsular Railway Company v. Saunders, 1 
5. & Sm. 41, 2B. A, Sm. 266, that the underwriters were not liable for any of the above charges ; 
and that the circumstances of the goods being of a perishable nature did not constitute any 
substantial distinction between the two cases. 

This was a special case stated for the opinion of the court, without 
pleadings, pursuant to the Common Law Procedure Act, 1854. 

1. The plaintiff is consignee and owner of one hundred and 
eighteen boxes of bacon, which were .shipped on board the ship Plan- 
tagenet at New York, whioh vessel was bound for Liverpool. 

2. The defendant, on the 15th of January, 1862, insured the said 
bacon by a policy which contained a clause, that, in ca.se of any loss 
or misfortune, it should *be lawful to the assured, their factors, r*2Q2 
servant.s, and assigns, to sue, labour, and travel for, in, and ^ 
about the defence, safeguard, and recovery of the said goods and mer- 
chandi.ses and ship, &c., or any part thereof, without prejudice to that 
insurance, to the charges whereof the assurers should contribute each 
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one according to the rate and quantity of his sum assured. The 
policy was also warranted " free from average, unless general, or the 
ship be sunk, stranded, or burnt.” 

3. The Plantagenet sailed from New York on the 11th of January, 
1862, in due prosecution of her voyage, but met with heavy gales, 
and the ship worked and strained very much, and leaked so as to 
require all hands at the pumps, notwithstanding which the water 
gained on the pumps; and for the preservation of the ship and cargo 
she bore away on the 21st to Bermuda as a port of refuge, where she 
came to anchor on the 1st of February following. 

4. When the ship arrived at Bermuda, and under the advice of 
competent surveyors, the cargo was discharged; and, on a careful 
examination of the ship, it was found that she was .so badly damaged 
that she could only be repaired at Bermuda at an e.vpense exceeding 
her value when repaired; and tlie vessel was accordingly condemned 
to be sold. Surveys were then held upon the cargo, in order to a.scer- 
tain its state, and to determine what should be sent on and what should 
be sold. Parts of it, including a portion of the bacon the subject of 
this case, were found to be too much damaged for re-shipment, and 
were sold by the advice of the surveyors, and the remainder (includ¬ 
ing the remainder of the bacon the subject of this case) was tranship¬ 
ped on board two vessels, the Magnet and the Surprise, for Liverpool, 
at which port it afterwards arrived. 

6. The portion of the bacon so sent on was partially damaged by 
the perils insured against. 

*9931 admitted that all the above acts were proper un- 

der the circumstances. The expense of the transhipment of 
the part of the bacon so shipped, and the freight of the Magnet and 
the Surprise exceeded the freight originally agreed to be paid to the 
Plantagenet by the sum of li. 12s. 7U., which sum the plaintifl' had 
paid. 

7. The warehouse-rent at Bermuda for the whole cargo was 246^. 
14s. 8(/., a proportion of which, viz. 10/. 6s. 6;/., had been paid by the 
plaintiff in respect of his bacon, of which amount, part, viz. 6/. 16s. 
6t/., was so paid in respect of the part of the said bacon so sent for¬ 
ward by the Magnet and the Surprise, and Si. 10s., the remainder 
thereof, in respect of the part of the said bacon so sold as aforesaid. 
The expenses of the surveys held upon the cargo at Bermuda in order 
to ascertain its state, and to determine what should be sent on and 
what sold, amounted to the .sum of 81. 14s., a proportion of which, 
viz. the sum of 7s., the plaintiff had paid in respect of the said bacon 
sent forward by the Magnet and the Surprise as aforesaid, and 2ti. in 
respect of the part so sold as aforesaid. The sum of 16/. 8s. was also 
paid at Bermuda for cooperage of the goods re-shipped, a proportion 
of which, viz. the sum of 13s., the plaintiff had paid in respect of 
the said bacon, of which sum of 13s., part, viz. the sum of i2s. 9ci., 
was so paid in respect of the part of the said bacon so sent forward 
as al'ore.said, and Sd. in respect of the bacon so .sold as aforesaid. 

8. It was admitted that there was no constructive total loss of the 
bacon. 

9. The plaintiff sought to recover from the defendant under the 
said policy the difference between the amount of the freight by the 
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Plantagenet and the sum total of the freight of the Magnet and Sur¬ 
prise, and the shipping charges, viz. 1 ?. 12s. 7c/., and also a [-<,294 
•proportion of the other three items of expense incurred in ‘- 
re.spect of the cargo by reason of the vessel putting into Bermuda, 
and the transhipment of the cargo. 

10. It was also admitted, that, down to the date of the policy in 
this case, it was the cu.stora of underwriters to pay charges on cargo 
of the nature of the items the subject of this case, except cooperage, 
under policies in the form of the policy in this case, under the name 
of “ particular charges.” 

11. The defendant contended, that, under the clause in the margin 
of the policy, “ warranted free from average, unless general, or the 
ship be stranded, sunk, or burnt,” the Plantagenet not having been 
stranded, sunk, or burnt, and it being further admitted, for the pur¬ 
pose of this ease, that none of the above items of claim were general 
average charges, he was not liable for any of the items sought to be 
recovered by the plaintiff. 

12. The plaintiff contended, that, under the above circumstances, 
the amounts so claimed by him were not within the warranty by the 
said clauses, but that the defendant was liable to make them good. 

13. The court was to be at liberty to draw inferences of fact in the 
same way as a jury would: and the questions for their opinion were,— 
first, whether the before-mentioned four items, or any part and which 
of tliem, were within the said warranty clause of the said policy,— 
secondly, whether the plaintifl' was under the circumstances of the 
case entitled to recover the said four items, or any and which of them, 
from the defendant. 


Qmin, for the plaintiff—The policy is in the ordinary form, with 
a warranty in the margin “free from average, unless general, or the 
ship be stranded, sunk, or burnt.” If the expenses in question con¬ 
stitute *average loss within that warranty, the plaintiff’s claim r »295 
fails, unless that they are recoverable under the clause enabling ^ 
the assured, their factors, servants, or assigns, “to sue, labour, and 
travel for, in, or about the defence, safeguard, and recovery of tho 
said goods and merchandi.ses, or ship, or any part thereof,” &c. “This 
clau.se,” say.s Mr. Arnould (1 Am. on Sh. 31, 2d edit.), “was intro¬ 
duced to obviate a notion which af)pear.s at one time to have prevailed, 
that, if the assured, after a loss which threatened the total destruction 
of the property insured, were, either by himself or his agents, to take 
active measures for its recovery or restoration, he would thereby lose 
the right to abandon which he might otherwise have exerci.sed. The 
object of this clause, therefore, is, to permit the assured in such cases 
to lake every measure for the recovery of the property, without waiv¬ 
ing his right of abandonmeut, and also to bind the underwriters to con¬ 
tribute, in proportion to the amount of their several subscriptions, to 
reimburse the assured for the expenses which he may thereby have 
incurred.” The case which gave rise to this question is that of The 
Great Indian Peninsular Railway Company v. Saunders, 1 Best & 
Smith 41 (E. C. L. K. vol. 101), in error, 2 Best k Smith 266 (E. C. 
L. B. vol. 110), where the Court of Queen’s Bench, and afterwards the 
court of error, held, that, where goods are insured by a policy of ma¬ 
rine insurance in the ordinary form, the expression “ warranted free 
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from particular average” is not confined to lo.sses arising from injury 
to or deterioration of the goods themselves, but is equivalent to a 
stipulation against total loss and general average only, and consequently 
includes expenses incurred in relation to the goods. That case, it is 
submitted, does not decide this. The circumstances there were pecu¬ 
liar. The ves.scl having become disabled, and incapable of repair, the 
* 9 QAi g'wds (iron rails) were sent back to their port of departure, 
-* *and there taken posses.sion of by the plaintift's, and re-shipped 
undamaged on board other vessels, and ultimately arrived in safety at 
their destination. Here, however, the vessel put into a port of refuge 
in the course of the voyage, and the expenses now sought to be re¬ 
covered were incurred in unloading the cargo and transhipping such 
of it as was capable of being carried on. Erie, C. J., in delivering 
the judgment of the court of error, says: “ It is'certain that the plain- 
tifls cannot recover here as for a total loss of the goods, seeing that the 
goods were restored to them in specie, and forwarded by them to their 
place of destination, where, so far as any sea-damage is concerned, 
they may have received full value for them. But Mr. James ably argues 
that the plaintiffs are entitled to recover this money, not as compen¬ 
sation for loss of the goods within the general language of the policy, 
but as the expense of forwarding them to their destination in other 
vessels, under what has been called 'the labour and travel clause,’ 
which empowers the a.ssured to sue, labour, and travel to save the 
thing as.sured from impending loss. The substantial ground, how¬ 
ever, on which I decide this case, is entirely beside his able argument. 
The expenses that can be recovered under the suing, labouring, and 
travelling clause are expenses incurred to prevent impending loss 
within the meaning of the policy. Now, here, the goods were given 
up to the plaintiffs in perfect safety: and the question is, were these 
expenses incurred to prevent a total loss? Had the owners a right, 
when the goods were given into their possession, to turn the transaction 
into a total lo.ss ? Certainly not: for they had the goods in specie, 
and consequently that 825/. 11s. Id. had no reference to suing, labour¬ 
ing, or travelling in order to prevent such a loss.” There was no 
*9071 of lo.ss impending there at the time the shippers took 

*possession of the rails. But here the goods were of a perish¬ 
able nature. When landed at Bermuda, it was found that a large por¬ 
tion of the cargo, including a portion of the bacon the subject of this 
case, could not profitably be carried on, and it was accordingly sold; 
the rest, though partially damaged, being sent on to its destination. It 
must, since the case of Ralli v. Jan.son, 6 Ellis & B. 422 (E. C. L. R. 
vol. 88 ), be conceded that there cannot be a constructive total loss of 
part of the subject of insurance under such a policy as this; though, 
if there had been here a total loss of the part sent on, there would 
have been a total loss of the whole. The expenses claimed under the 
suing and labouring clau.se must, no doubt, be such as are incurred in 
prote<!ting the underwriters from an impending peril for which they 
would be responsible under the policy. If, therei'ore, a total loss was 
possible before the arrival of the goods at their destination, the 
expenses in question were properly incurred in forwarding them. The 
defendant must contend that the risk was over at Bermuda. That, 
however, is not so; the master was bound to tranship and send the 
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goods on. In Phillips on Insurance, vol. 2, p. 464, § 1777, this case 
is put:—“Suppose the case of an impending total loss of articles 
insured free of average, and expenses incurred to avert it,—are these 
expenses within the exception, and to be borne bj the assured ? or 
are the underwriters liable for them, on the ground that they were 
incurred to prevent a total loss for which they would have been 
liable? In the case of hides insured free of average, and sunk near 
Nieu Diep, the assured claimed reimbursement of the expense of 
recovering the hides, under the clause authorizing him to sue, labour, 
and travel for the safety of the property at the expense of the under¬ 
writers. The underwriters were held not to be liable in that case, on 
the ground that they were not liable for a ‘total loss of a part r*298 
of the hides insured, this being the only total loss that was *- 
impending in that case, as above stated. But Mr. Justice Livingston, 
in giving the opinion of the Supreme Court of the United States, 
said,—‘The parties certainly meant to apply this clause only to the 
case of those losses or injuries for which the insurers, if they had hap¬ 
pened, would have been responsible. Tlie underwriters not being 
answerable for the principal [impending] loss, cannot be so for the 
expenses in recovering the property Biays v. Tlie Chesapeake Insur¬ 
ance Company, 7 Cranch 415. This distinctly implies, that, if a total 
loss of the whole subject insured had been impending, and the 
expenses had been incurred to avert it, the underwriters would have 
been liable. But the case is not a positive, direct authority to this 
point. Mr. Benecke says,—Princ. of Indem. in Ins. 8th London edit, 
of 1824, p. 380,—‘As by the salvage of goods insured free of parti¬ 
cular average, from shipwreck, &c., a total loss is prevented, which 
would have fallen upon the underwriter, it seems obvious that the 
salvage charges must be borne by the underwriter, although the 
degree of average sustained by the goods has no influence upon him. 
In a similar manner, when a cargo of corn, &c., arrives damaged at 
an intermediate port, the charges not only of warehousing, but also of 
• drying and preserving the corn, must fall upon the underwriter, 
because thereby prevented becoming a total loss at his charge.’ ” 
[BylK3, J.—Suppose a cargo of a 1000 ton ship, the ship being disa¬ 
bled in the course of the voyage, were transhipped into two vessels 
of 500 tons each, and one of the two was totally lost,—would that be 
a total loss of the half?] Under such a policy as this, it is submitted, 
it would. It will be contended on the other side that the suing and 
labouring clause cannot apply unless the goods are in peril of perish¬ 
ing totally '^at the very time the expenses are incurred. That, pnqo 
however, is a fallaey. In Phillips on Insurance, § 1774, it is ^ 

.said: “The exception of loss, like the otlier provisions of the policy, 
has reference to the amount at risk at the time of the loss, whether it 
be more or less than that at risk before or afterwards. Lord Kenyon 
acquiesced in this rule applied to the part of the full cargo which had 
been taken on board when the loss occurred: Rohl v. Parr, 1 Esp.N. 
P. C. 445. So, after a part of the cargo had been landed, the excep¬ 
tion of loss under 5 per cent, was held, in Maryland, to apply to the 
amount still remaining at risk: The Maryland Insurance Company v. 
Bosley, 9 Gill & Johnson 337. It has been remarked that a total loss 
of a memorandum article insured free from partial loss cannot take 
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place after a part of the article so insured has been landed, and the 
risk upon that part has ceased: Gracie v. The Maryland Insurance 
Company, 8 Cranch 84. But the better doctrine seems plainly to be 
as above stated.” If the damaged portion of the cargo be separated 
from the undamaged portion, and it is found that the former cannot 
be carried on, and expense is incurred in sending on the undaraageci 
portion,—it is difficult to see why this should not be an expense 
incurred in averting an impending peril for which the underwriters 
are liable. In Livie v. .Jansen, 12 East 648, an American ship insured 
from New York to London, warranted free from American condemna¬ 
tion, having, for the purpose of eluding her national embargo, slipped 
away in the night, was by force of the ice, wind, and tide, driven on 
shore, where she su.stained only partial damage, but was seized the 
next day, and afterwards with great difficulty and expense got off, 
and finally condemned by the American government for breach of 
*3001 embargo; and it was held, that, as there was *ultimately 
a total loss by a peril excepted out of the policy, the assured 
could neither recover for a total loss nor for any previous partial loss 
arisitig from the stranding, &c., which in the event became wholly 
immaterial to the assured. Aliter, it is said, in case of actual dis¬ 
bursements made for repair of damage occasioned by sea perils before 
the total los.s, which appeared to be governed by the general authority 
given to the assured to ‘ labour and travel,’ &c., for the defence, safe¬ 
guard, and recovery of the property insured. In no case has it been 
held that these expen.ses cannot be recovered if the ship arrives in 
safety at her destination. The defendant must contend that the suing 
and labouring clause can have no operation at all on a policy with 
such a warranty is this. Ever since the case of Shipton v. Thornton, 
9 Ad. & E. 314 (E. C. L. R. vol. 36), 1 P. & D. 216, it has been a 
moot point who is liable for the extra freight. In Rosetto v. Gurney, 
11 C. B. 176 (E. C. L. R. vol. 73), it was said that the owner of the 
goods must bear it in the first instance. 

MelUsh, Q. C. (with whom was Cohen), contra.—This case is decided 
The Great Indian Peninsular Railway Company v. Saunders, 1 
Best k Smith 42 (E. C. L. R. vol. 101), 2 Best & Smith 266 (E. C. L. 
R. vol. 110). The facts are nearly identical; the only difference 
being, that there the ship put back to the port of departure, and here 
she put into an intermediate port. The expenses here sought to be 
recovered were not expenses incurred in averting an impending loss 
which otherwise would have fallen upon the underwriters, like salvage, 
for instance. It was no advantage to the underwriter to have the goods 
forwarded to their destination. In the case above referred to, Blaek- 
burn, J., in delivering the judgment of the court below, says; “It was 
argued by Mr. James that the plaintiffs were entitled to recover under the 
*3011 which authorizes the insured to sue and labour for the 

-* preservation of the subject-matter of the insurance. It is not 
necessary to decide whether an underwriter on a policy against total 
loss only, is, under this clause, liable for expenses incurred by the 
assured for the purpose of reseuing the subject-matter of insurance 
from a state of peril which might have resulted in a total loss, but did 
not. There are reasons both for and against this stated by Mr. 
Phillips in his Treatise on Insurance, § 1777; and the question seems 
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never to have been actually decided. But in the present case it does 
not arise. The expenses here were incurred for the purpo.se of for¬ 
warding the subject-matter of insurance to its destination, at a time 
when the iron was not in any peril of total loss, either actual or con¬ 
structive. Had the insured chosen, instead of paying this extra freight, 
to sell the rails in England, as he might have done if he pleased, he 
could have made no claim on the underwriters; for, it would not 
have been a constructive total loss, according to Rosette v. Gurney, 
11 C. B. 176 (E. C. L. R. vol. 73), unless the amount of the extra 
freight exceeded the value of the goods when forwarded, which is not 
the case here; and an actual total loss is out of the question.” Every 
word of that judgment is applicable to the present case; and it was 
entirely approved of by the Exchequer Chamber. The true origin 
of the suing and labouring clause is given in Emerigon, edit. Boulav- 
Paty, Vol. 2, Ch. 17, § 7, p. 236,—‘‘On avait doutd si I’a.ssurd, en 
recouvrant les effets sauvds, prdjudiciait a ses droits vis-4-vis des 
assureurs: Casaregis, Disc. 3, No. 14. Cette difficult^ a 6l6 aplanie 

i )ar I’art. 45, titre des Assurance,s,(a) qui permet il I’assurd de travail- 
er au recouvrement des effets naufragds, sans prejudice du ddlaisse- 
ment qu’il pourra faire en terns et lieu. Yayant peril cn la demeure, 
*il e.st essential qu’on travaille au sauvetage avec la plus grande r+an9 
c^ldritd. Ce sauvetage se fait pour le comptede qui il appar- ‘- 
tient.” Where there is a eonstructive total loss of the ship, the master, 
in forwarding the goods (at a higher freight) to their destination, acts 
as the agent of the owner of the goods. What are the expenses here 
sought to be recovered? The first item is, excess of freight incurred 
in forwarding such of the goods as were forwarded. For that the 
underwriters are clearly not liable, according to the decision in The 
Great Indian Peninsular Railway Company v. Saunders. The next 
is, warehouse-rent at Bermuda. That stands in the same category 
as the ship herself. The next is the expense of surveys held upon 
the cargo at Bermuda in order to determine what part should be sent 
on and what sold. As to these the rule is, that, if the underwriter 
is liable on the policy, he pays the expense of surveys; otherwise not. 
The remaining item is, cooperage of the goods re-shipped. This is 
an expen.se incurred exclusively for the benefit of the owner of the 
goods. The whole of these, in fact, are expenses incurred by the 
master as agent for the owner of the goods, and are not chargeable 
upon the underwriters on a policy by which they are liable for a total 
loss only. There is nothing stated in the case to show any binding 
usage to alter the language and the legal effect of the policy in this 
respect: Edie v. The East India Company, 1 Sir W. Bl. 295, 299. 

Quain, in reply, submitted that the circumstance of the goods being 
of a perishable nature in this case distinguished it from The Great 
Indian Peninsular Railway Company v. Saunders. 

Cur. adv. vult. 

*Erlk, C. J., now delivered the judgment of the court :{b )— r^cjpo 
This was an action on a policy from New York to Liverpool *■ 
on a cargo of bacon, containing the clause, “ warranted free from 

(a) OrduDDancfl do la Marine. 

(b) The case was argued before Erle^ C. J., Williams; J., Byles, J., and Keating, J. 
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average, unless general, or the ship be stranded, sunk, or burnt,” and 
other usual terms. 

In the course of the voyage, there was a constructive total loss of 
the ship; but the cargo was landed and warehoused. A part was 
found worthless; but the residue was sent on in common course, and 
arrived safe. The plaintiff claimed from the underwriter the expenses 
incidental to this transhipment of the cargo. The underwriter contends 
that he is freed by the warranty from the.se expenses. And although 
be admitted that the law must be taken, for the purpose of this argu¬ 
ment, to have been correctly laid down in the case of The Great 
Indian Peninsular Eailway Company v. Saunders, 1 Best k Smith 
41 (E. C. L. E. vol. 101), 2 Best k Smith 266 (E. C. L. E. vol. 110); 
and although, under the circumstances of that case, the warranty 
exempted the underwriter from liability, and the clause authorizing 
the assured to sue and labour for the safeguard of the cargo did not 
make him liable; yet the learned counsel for the plaintiff has con¬ 
tended that the circumstances of this case made a (distinction, and 
gave the assured a right to recover under the last-mentioned clause. 

But we are unable to find any substantial distinction between 
the two cases. There, the goods (iron) were returned to the assured 
at the port of loading in an undamaged state, and sent on by them. 
Here, they were perishable goods, landed at a port on the voyage in 
a damaged state, and sent on by the master. What the master did in 
*3041 discharge of his *duty in ordinary course; 

and there was no peril creating a risk of a total loss from 
which the underwriter was saved by the expenses in question. There 
were no other perils than such as are always attendant on the transit 
of goods by the voyage in que.stion. 

If the assured intended to confine the warranty to partial loss from 
damage to the cargo, and to have the liability of the underwriter for 
expenses of transhipment, in our opinion this policy does not express 
that intention. Judgment for the defendant. 


PEAESON V. THE COMMEECIAL UNION ASSUEANCE 
COMPANY. Nov. 23. 


A fire policy was effected on a steamship, with her tackle, Ac., *Mying in the Victoria Docks, 
London, inVA liberty In go into dry-dnekf and light the boiier-fires once or twice during the cur¬ 
rency of this policy.” 

Avljoining but not belonging to the Victoria Docks is a “pontoon” graving-dock. This 
being found of insufficient cnpacity to take in the vessel in question, she was towed for repair 
to a dry-dock about two miles higher up tho river, for the purpose of going into which dock it 
was necessary to remove the lower half of her paddle-wheels. This was done in the Victoria 
Docks. Her repairs being (with the exception of some internal Gttings) completed, the vessel 
was taken out of tho dry-dock and moored in the river, where she remained ten days (found by 
the jury not to bo an unreasonable time) for tbo purpose of having her paddle-wheels replaced. 
Whilst so moored, she was destroyed by an accidental fire:— 

Held, that the policy only attached upon the vessel whilst in tbo Victoria Docks, or in a dry- 
dock, or whilst going to and returning from a dry-dock, but not during her stay in the river 
for a different purpose, and consequently that the insurers were not liable for the loss. 

This was an action upon a policy of insurance against fire, for 
10,000?., from the 14th of May until the I4th of August, 1862, “on 
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ibe bull of tbe steamship Indian Empire, with ber tackle, furniture, 
and stores on board belonging, lying in the Victoria Docks, London, 
with liberty to go into dry-dock, and light the boiler-fires once or twice 
during the currency of this 'policy." 

The defendants pleaded, iliat, at the time when the said ship and 
prcrni.ses were burnt and destroyed as in the declaration alleged, the 
said ship and premises were not, nor was any part thereof, in the Vic¬ 


toria *Docks mentioned in the .said policy, nor in any dry- 
dock within the true intent and meaning of the said policy. 
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nor on the way to or from any such dry-dock, nor in tbe course of 


lighting the boiler-fires as allowed by the said policy, nor did the 


.said burning and destruction occur by reason of any such lighting of 


fires; and that the loss in the declaration mentioned did not, nor did 


any part thereof, happen while the said ship and premises, or any 
part thereof, were covered or protected by the said policy. Issue 
thereon. 


The cause was tried before Erie, C. J., at the sittings in London 
after last Trinity Term. The facts which appeared in evidence were 
as follows:—At the time the policy declared upon was effected, the 
Indian Empire was lying in the Victoria Docks. She was a paddle- 
wheel steamer of considerable breadth of beam ; and it was contem¬ 
plated that she should undergo very extensive repairs. Adjoining to 
and communicating with the Victoria Docks, but altogether uncon¬ 
nected with the Victoria Dock Company, is a pontoon-dock (by means 
of which vessels are lifted out of the water for the purpose of examin¬ 
ing and repairing their bottoms, instead of sending them into an 
ordinary dry-dock), belonging to a company called The Thames 
Graving Dock Company; but this was not wide enough to take in the 
Indian Empire, even with the lower half of her paddle-boxes and 
wheels removed. She was accordingly towed by means of a tug,—the 
half of her paddle-wheels having first been taken off'and deposited in 
a barge in the Victoria Docks,—to Lungley’s dry-dock at Deptford 
(about two miles from the Victoria Docks), on the 18th of May. 
She remained there until the 12th of July, when, the repairs having 
been nearly completed, she was taken out of dock and moored at the 
government buoys oft' the dock-yard at Deptford, which was a few 
hundred yards 'higher up the river than Lungley’s dock. r»gQg 
She remained so moored, having her paddle-wheels (which bad *■ 
been brought alongside from the Victoria Docks) replaced and her 
internal fittings completed, until the 23d of July, when she was 
totally destroyed by an accidental fire. 

On the part of the defendants it was contended that the policy only 
attached while tbe vessel was lying in the Victoria Docks, or in a dry- 
dock,(n) or was on her way to or from a dry-dock; and that the 
keeping the vessel moored in the river for the purpose of replacing 
her paddles and paddle-wheels was wholly unjustifiable. 

Evidence was given on the part of the defendants to show the great 
precautions taken at the Victoria Docks to prevent or to extinguish 
fires,—by means of fire-engines, stand-pipes always charged, watch¬ 
men, a regular organized brigade of firemen, carpenters ready to 


' (o) It waa also contended, but not much pressed, that tbe dry dock contempinter) Vy the 
policy was the pontoon-dock adjoining to and communicating with the Victoria Decks. 

C. B. N. S., VOL. XV.— 13 
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scuttle a ship if uecessary, and regulations as to fire and light,—none 
of which are available for vessels whilst lying in the river, though 
equally available to the graving-dock adjoining the Victoria Docks. 
There was also evidence that the vessel’s detention in the river was 
longer than was necessary for the replacing of her paddles and paddle- 
wheels : and it was surmised that there was no intention on the part 
of her owners to take her back to the Victoria Docks, as she had been 
taken up for the conveyance of French troops to Mexico. 

On the part of the plaintift' it was proved that it was a usual thing 
to remove the paddles of large steamers, in order to enable them to 
go into dry-docks, none being wide enough at the entrance to receive 
’them without so doing; and witnesses were called who stated 
that the time employed in restoring them in this instance was 
not unreasonable, and that it could be done at a very much less 
expense at the place where the Indian Empire was moored in the 
river than in the Victoria Docks. Officers from some of the principal 
fire-insurance offices in London were also called, who stated that they 
considered the risk from fire to be greater in a crowded dock than in 
the Thames, and that there was no difference in their premiums. 

The jury having returned a verdict for the plaintifi’for the amount 
claimed. 

Lush, Q. C., on a former day in this term, obtained a rule nisi to 
enter a nonsuit, on the ground that, upon the true construction of the 
policy, the ship was not covered at the time of the loss,—the court to 
be at liberty to deal with the evidence as they might deem it admis¬ 
sible or otherwise. He submitted that the essence of the policy was, 
that the vessel should during the whole time the risk attached be 
lying in the Victoria Docks or in a dry-dock : and tliat the defemlants 
never consented to undertake the risk sought to be imposed upon 
them by the plaintiff' which from the circumstances proved at the 
trial was very much greater than any that the vessel could run if she 
had remained in the Victoria Docks. 



Bovill, Q. C., and Watkin Williams, on a subsequent day showed 
cause.—The liberty to go into dry-dock was clearly not confined to 
the graving-dock adjoining the Victoria Docks. If that h.ad been 
intended, the policy would have stated so in terms. It was found to 
be not wide enough to receive this vessel. Lungley’s dry-dock was 
the only one within a convenient distance which would accommodate 
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her; and to that •she accordingly went. The evidence showed 
that it was the invariable custom when large steam vessels are 


docked to remove the lower part of their paddle-wheels; and it was 
also proved that it was the usual course to replace them at moorings 


in the river near to the dock; and that, in this instance, the e-xpense 


of so doing would have been greatly enhanced if the vessel had been 


taken into the Victoria Docks for that purpose. It being lawful, then, 
for the vessel to go to a dry-dock out of the Victoria Docks, it follows 
that the policy protected her iu going to and returning from such 
dry-dock, and during the time necessarily and reasonably employed 
in the transit. 


Lush, Q. C., Karslake, Q. C., and Sir 0. Ilonyman, in support of 
the rule.—The defendants did not by this policy consent to undertake 
any river risk. The insurance is confined to the ship whilst lying in 
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the Victoria Docks or in the graving-dock adjoining. Assuming that 
she had permission to go out of the Victoria Docks to a dry-dock else¬ 
where, the risk was at all events confined to the period of her stay in 
the dry-dock and to the time neces.sarily consumed in going to and 
returning from such dry-dock. And she was bound to return to the 
Victoria Docks to get her paddle-wheels replaced, and could not law¬ 
fully remain in the river for that purpose at the risk of the defend¬ 
ants. These are the three propositions upon which the defendants 
rely to absolve them from liability upon this policy. 

Reading the policy with the knowledge (which all parties must be 
assumed to have had,—Burges v. Wickham, 33 Law J., Q. B. 17) 
that there was a graving-dock adjoining and for all practical purposes 
forming part of the Victoria Docks, and which neither party knew to 
be of capacity insufficient to admit this vessel, *the neces.sary 
inference is, that that was the dry dock contemplated; for, it is 
obvious that the object of examining and repairing the ship’s bottom 
would be equally well attained in a pontoon-dock as in an ordinary 
dry-dock.. [Bovi/l, Q. C.—There was no evidence that either the 
plaintift’ or the company knew that there was a graving-dock con¬ 
nected or communicating with the Victoria Docks.] It is a fact as 
notorious to all persons using the Victoria Docks as is the existence 
of the river Thames. The limited liberty reserved to the owners of 
the ve.ssel to light her boiler-fires once or twice during the currency of 
the policy, e.xcludes the notion that she was to have her steam up to 
enable her to go out to a dry-dock ehsewhere. If she was to go out 
at all, she might go to any dry-dock in the United Kingdom. The 
plaintiff resided at Hull. Was it intended that the vessel should go 
there to be docked ? Every form of marine policy includes fire as 
one of the perils insured again.st. Under this policy, the plaintiff 
would not have been protected against damage from collision or any 
other sea peril: and, the common marine policy covering accidents 
from fire, this policy would be wholly unnecessary upon such a con¬ 
struction. [Erlk, C. j.—T he exclusion of the lighting of her fires 
for the purpose of getting up steam for a sea voyage to get to a con¬ 
venient dry-dock, still leaves it compatible with the language of the 
policy that liberty was reserved to the owner ’to take the vessel to 
any dry-dock in the Thame.s.] The only risks contemplated were 
dock risks. The language of the policy excludes river navigation 
quite as much as sea navigation. Collision is a risk which is perhaps 
more imminent in the river than at sea. The evidence showed the 
great disparity of risk from fire in the Victoria Docks and out. In 
the docks, a large and efficient staff of watchmen, firemen, police, and 
•carpenters, is always at hand to prevent or to extinguish con¬ 
flagrations. These precautions and the appliances which are 
available in the Victoria Docks do not and cannot exist in the 
Thames. Besides all these, there are most stringent regulations as to 
fires and lights on board vessels in the docks, which are most rigidly 
enforced. These matters are most important, and are all taken into 
account in estimating the risk to be undertaken, and ascertaining the 
amount of premium to be charged. The vessel might and ought to 
have been towed back to the Victoria Docks for the purpose of having 
her paddle-wheels replaced there. The only reason assigned by the 




Digitized by 


Google 




310 PEARSON V. C031. UNION ASSURANCE CO. M. T. 1863. 


laintiff for not having done so, was, that such a course would h.ive 
een attended with increased expense, and that it was usual to do this 
in the river. But the course of business as to vessels not insured 
under policies of this sort can have no application to the existing 
state of things here. It may be that the time consumed in restoring 
the paddle-wheels in the river was not unrea.sonable or excessive. 
But it is submitted, that, if the vessel was at liberty to quit the Vic¬ 
toria Docks at all, she was only protected during the time employed 
in her transit to and from and in her stay at the dry-dock, and that 
she at all events was not protected while in the river for an unneces¬ 
sary time for those purposes. Cur. ndv. vult. 

Erle, C. J., now delivered the judgment of the court :(a)— 

This was an action on a policy by which the ship was insured 
against loss by fire during three months. The ship was described to 
be lying in the Victoria Docks, with liberty to go into dry-dock, and 
to light her ’boiler-fires once or twice. She was burnt within 
the three months: and the question before us has been, whether, 
at the time she was burnt, she was covered by that policy. 

The circumstances which existed at the time the policy vas made 
relative to its construction, and the circumstances attending the loss 
relative to the application of that construction to the los.s, apjwwred to 
be as follows:—The ship was lying in the Victoria Docks, and was to 
be repaired in a dry-dock. The Thames Graving Dock, in which 
ships were lifted by pontoons, so as to be dry, was adjoining to the 
Victoria Docks: but the width of this ship prevented her from going 
into this pontoon-dock. Lungley’s dry-dock, distant about two miles 
up the Thames from the Victoria Docks, was the nearest that could 
receive the ship conveniently; and, for the purpose of entering there, 
it was necessary to remove the lower half of the paddle-wheels. This 
was done in the Victoria Docks; and the parts of the wheels were 
deposited in a barge there, and the ship was towed up to Lungley’s 
dock, and the necessary repairs were nearly completed there in ths 
course of two months. Then the ship was towed down to the gov-, 
ernment buoy off' Deptford, within six or seven hundred yards of the 
Victoria Docks, and moored there for the purpose of having the parts 
of the paddle-wheels replaced there. The utmost despatch was used 
in performing this work; and it was nearly completed in ten days. 
While this was being done, other work was in progress in order to 
make the ship fit for sea; but there was no delay on this account, 
and nothing turned on this work. Then, the ship was burnt at her 
moorings. 

The evidence showed that it was usual with the great ship-builders 
in the Thames for ships of great width which had taken off the half 
*3121 their paddle-wheels *for the purpose of going into dry- 
docks, to lie in the Thames after coming out, while the parts 
of the paddle-wheels were being replaced; and that the mooring of 
the plaintiff’s ship in the river while this process was performed was 
according to the course usually followed by them in respect of ships 
whose paddle-wheels had been in like manner and for the same purpose 
removed. The evidence further showed that the plaintilf’s ship might 
have been taken back into the Victoria Docks without being moored 

(a) Tho case was argued before £rle, C. J./ Williams, J., Byles, d., and Keating, J. 
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in the Thames, aed that the paddle-wheels might have been replaced 
in tho.se docks, but that the expense of the work in the docks would 
have been four times as great as it was in the river. 

It was said that the work could be more conveniently performed in 
the Thames than in the docks: but this was not explained to have 
any meaning beyond the expense. 

The evidence further showed tha1> in the Victoria Docks there were 
very careful precautions to prevent damage by fire,—watchmen at all 
hours, a numerous fire-brigade always ready, policemen and other 
servants of the company trained to the use of fire-engine.s, and car¬ 
penters ready to scuttle a ship on fire, together with an ample water 
supply from stand-pipes in many places; while, in the river, it was 
said that there were only three floating-engines placed at considerable 
distances from each other, and that nearly an hour elapsed between 
the breaking out of the fire and the arrival of the first of these 
engines. 

There was evidence, that, in offices of great importance, such as the 
Sun and the Phoenix, the premium was the same whether the ship lay 
in the river or a dock. But, in these offices, the same rate had been 
continued from a far distant time; and the defendants objected, with 
good reason, as we think, tliat their *rights under this contract ri»qiq 
were not to be affected by the rights of parties under other ^ 
contracts with other companies. 

These being the facts, the defendants contended that the ship was 
not covered by the policy at the time of the loss, on three grounds,— 
first, becau.so the ship was not lying in the Victoria Docks, or in the 
dry-dock adjoining thereto,—secondly, because the ship was not in 
any dock,—thirdly, because the ship was not in a dock nor in transit 
from a dock to a dock witliin the meaning of the policy. 

As to the first and second grounds, the defendants contended that 
the words “lying in the Victoria Dock.s, with liberty to go into dry- 
dock,” confined the risk either to the Victoria Docks and the dry-dock 
adjoining thereto, or to the Victoria Docks and some dry-dock, and 
excluded the risk in the transit from one dock to another. But, in 
respect of these grounds, we think that the defendants failed. 

As to the first ground, the words of the policy do not express that 
the liberty is confined to any particular dry-dock: and, although it is 
probable that both parties expected that the pontoon-dock would be 
u.scd, and neither party knew that the relative admeasurements of the 
ship and that dock would prevent the adoption of that course; still 
effect is to be given to the words in their ordinary meaning; and the 
liberty to go into dry-dock is unrestricted in expres.sion. If the 
defendants intend to confine the liberty to the pontoon-dock only, 
they must express their intention more clearly. 

As to the second ground, if the plaintiff had liberty to re.sort to 
any convenient dry-dock, we think the policy covered the ship while 
the plaintiff used the liberty so given to him thereby. The descrip¬ 
tion is in the nature of a condition: the defendants insure for 
*three months, provided the ship is in the situation mentioned r+oi ^ 
in the policy, that is, in either dock or in the necessary passage ^ 
from the one to the other. 

We are aware, that, under this construction, the plaintiff would be 
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uninsured as to all risk from collision or the like in the river during 
transit, and that the defendants would take an undefined liability in 
the river if the plaintiff might choose a dry-dock at an undefined 
distance from the Victoria Docks. But, notwithstanding these con¬ 
siderations, we are brought to the construction above stated, and 
decide against the defendants on the first two grounds on which they 
relied. 

As to the third ground above stated, we think that the defendants 
are entitled to succeed. We think that the ship was not in a dock, 
nor in transit from a dock to a dock within the meaning of the policy. 
We consider that the risk contemplated by both parties was sub¬ 
stantially the risk of fire in a dock : and, although the defendants are 
held, by implication, to have undertaken so much risk in the river as 
was essential for the exercise of the liberty of transit from dock to 
dock; yet this risk in the river is limited to that transit, and does not 
in our judgment extend to any time during which the ship stopped 
in the river not for the purpose of that transit. A few hours were all 
that would have been required for that purpose. The delay of ten 
days was for the purpose of replacing the paddle-wheels; and there 
was no proof that they could not have been replaced as well for the 
ship, although with more expense, in the docks where they were taken 
off and were left till the ship returned. The risk in the river appears 
much greater than in the docks, by reason of the absence of many 
appliances to secure .again-st fire which were available in the docks. 

The plaintiff placed much reliance on the fact above ^stated, 
-I that it was usual with the great ship-builders, after repairing 
such ships as the plaintiff’s, to replace the paddle-wheels in the river. 
But the question here does not depend on the course of busine.ss usual 
with ship-builders, but upon the contract of these parties. If a ship 
is prepared for sea in the dock of a ship-builder in all respects except 
the paddle-wheels, the fixing of which is of necessity postponed in 
order that the ship may pass out of the dock, it might well be the 
best and cheapest course for the ship to lie at a convenient place in 
the river to receive those wheels, and then proceed on her voyage. 
Time and money would probably be wasted by sending her into 
another dock. But, under this contract, the insurance is confined by 
its expre.ss terms to the docks : and, though it is extended by implica¬ 
tion to the necessary passage from one dock to the other, there is no 
implication that it should be made to extend to lying in the river for 
any purpo.se of repair. The paddle-wheels were not essential for the 
purpose of moving the ship into the docks. The same power which 
brought her to her moorings could have taken her on to the docks. 
According to our construction, the ship was not covered unless she 
passed directly from the one dock to the other. She did not so pass, 
but was delayed ten days: and this delay was not owing to any cause 
connected with the passage. It follows that during those ten days 
the defendants were not liable. 

The rule, therefore, for entering a verdict for the defendants, or a 
nonsuit, must be made absolute. Buie absolute for a nonsuit. 
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*ROSEWARNE v. BILLING. Ifov. 19. [*316 

It is no answer to an action for monej paid at the request of the defeodant, to plead that the 
money was paid in respect of losses on time bargains for mining shares which the plaintiff had 
made as broker for the defendant with third persons. 

This was an action for money paid by the plaintiff for the defend¬ 
ant at his request, and for money found due on accounts stated. 

Second plea,—that the plaintiff was and is a mining share agent, 
and that the defendant retained and employed the plaintiff as such 
agent, after the passing and coming into operation of a certain act of 
parliament passed in the session of parliament held in the eighth and 
ninth years of her present Majesty, intituled “An act to amend the 
law concerning games and wagers’’ (8 & 9 Viet. 109), to make and 
enter into on behalf of the defendant, and the plaintiff then in pursu¬ 
ance thereof made and entered into for the defendant, with certain 
persons whose names were to the defendant unknown, certain con¬ 
tracts by way of gaming and wagering, contrary to the form of the 
said statute, that is to say, certain wagering contracts under the sem¬ 
blance of pretended sales to the defendant by such persons respecting 
the market-price and value of certain .shares in a certain mine called 
the Wheal Harriet on certain days then to come, whereby, under 
retence of contracts, the said plaintiff agreed with such persons, 
eing the persons with whom the plaintiff so contracted for the 
defendant, that, if the price and value of the said shares should be 
lower on the said future day than on the respective days when the 
said wagering contracts were respectively made as in that plea was 
mentioned, he the defendant should receive from the said persona the 
amount of the difference between the value of the said shares respect¬ 
ively on the several days when the same wagering contracts were 
respectively made, and the market value on the *said future 
days; and, if the price and value thereof should be higher on 
the said future days than on the respective days when the said wager¬ 
ing contracts were respectively made as aforesaid, the defendant should 
pay to the said person^ respectively the amount of the difference 
between the value thereof on the said days on which the said wager¬ 
ing contracts respectively were made as aforesaid and the market 
value thereof on the said future days: that it never was intended that 
any shares should be actually bought by the defendant or sold or 
delivered by such persons in pursuance of the said wagering.contracts 
as aforesaid or otherwi.se, as lie the plainliff always well knew ; but that 
such differences alone should be received or paid by the defendant a.s 
aforesaid: that the money so paid by the plaintiff was paid in .settling 
and discharging differences which had become payable to the said 
persons upon the said wagers and contracts so made by the plaintiff' 
as such agent as in the plea aforesaid, he the plaintiff having as such 
mining share agent, and aceording to the custom among mining share 
agents, made the said wagers and contracts in his the plaintiff’s own 
name as a principal, without disclosing the name of the said defend¬ 
ant : and that the said accounts were stated by the defendant with the 
plaintiff of and concerning the said money so paid as aforesaid, and 
not otherwise. 
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The plaintiff demurred to this plea, the ground stated in the mar 
gin being, “ that the said contracts are not illegal, and that the said 
plea does not aver that the defendant did not request the plaintiff to 
pay the money claimed.” Joinder. 

*3181 in support of the demurrer.(a)—The *plea 

-I attempts to raise a defence to this action for money paid, on 
the ground that the money was paid in respect of time-bargains, 
which are declared null and void by the 18th section of the 8 & 9 
Viet. c. 109; but it does not traverse the allegation that the money 
was paid at the request of the defendant, and therefore the defendant 
must contend that the contracts in respect of which the money was 
paid were iHeqal. There is a material di.stinction between a contract 
which is simply void, and one which is declared to be illegal: Gye »>. 
Felton, 4 Taunt. 876. It is not, therefore, any answer to this action 
to say that the contracts in respect of which the money was paid were 
void and incapable of being enforced as between the parties to them. 
In Jessopp V. Lutwyche, 10 E.xch. 614, to a declaration for money 
paid and on accounts stated, the defendant pleaded that the causes of 
action accrued after the pas.sing of the 8 & 9 Viet. c. 109, under and 
by virtue of certain contracts made between the plaintiff and the de¬ 
fendant by way of gaming upon the market-price of shares; and it 
was held, on demurrer, that the plea was bad. Parke, B., in the course of 
the argument, sa^l,—“The plea does not negative the fact of a third 
*QiQ-| having won the money, and that the *defendant request- 

-* ed the plaintiff to pay the amount over to him. The plea, 
therefore, is consistent with a state of facts which entitles the plaintiff 
to recover:” and in giving judgment he said : “It is consistent with 
the plea that the defendant requested the plaintiff to pay over the 
money for him to a third party, and that in fact it was so paid; in 
which ca.«e the defendant has no defence.” In Fitch v. Jones, 5 Ellis 
& B. 238 (E. C. L. R. vol. 85), to an action on a promissory note the 
defendant pleaded that he made the note and delivered it to the en¬ 
dorser in payment of abet on the amount of hop-duty, and that the 
plaintiff took it without value. At the trial it was proved that the 
note was made and given to the endorser for the bet: and the judge 
left it to the jury to say whether there was value for the endorsement, 
telling them that the burthen lay on the defendant to prove that there 
was none. It was held that this was no misdirection; for that, though 
proof that a negotiable instrument was affected with fraud or illegality 
in the hands of a yirevious holder raises a presumption that he would 
endorse it aw.ay to an agent without value, and consequently calls on 
the plaintiff for proof that he gave value, the presumption does not 
arise when the previous holder merely held without consideration ; 


(rt) T!ic point? marked for argument on Ibe part of ibc plninlifT were as follows 
** 1. That the plea docs not show that the said euntraets alleged by the pica to bare been made 
by the plaintitl' as the defendant’s agent with divert persons, were illegal as ullogcd ; 

**2. That iho pica does not allege that it was agreed between the plaintiff and tbo defendant 
that shares should not be actually bought by the dofcndaiit, or sold or delivered by the said 
persons, in pursuance of the said contracts : 

That the pica admits that the money paid by tbe plaintiff was paid in settling and dis* 
charging differences which had become payable to tbe said persons uuder the said contracts^ 
bnt does not deny tbo allegation in tbe declaration that the same was paid by the plaintiff at 
the defendant’s request.” 
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and that a bet, though void, and therefore no consideration, was not 
illegal, so as to raise a presumption that the endorsement was without 
value. “It is clear,” says Lord Campbell, “that, when there is ille¬ 
gality or fraud shown in a previous holder, a presumption that there 
is no consideration for the endorsement does arise; for, the person 
who is guilty of illegality or fraud, and knows that he cannot sue 
himself, is likely to hand over the instrument to some other person to 
sue for him. It is not properly that the burthen of proof as to there 
being consideration is shifted, but that the defendant, on whom the 
burthen *of proof that there was no consideration lies, has by [-*090 
proving fraud or illegality in the former holder rai.sed a prima ^ “ 
presumption that the plaintiff is agent for the holder, and has there¬ 
fore, unless that presumption be rebutted, proved that there was no 
consideration. But no such presumption arises where there was in 
the former holder a mere want of consideration, without any illegality 
or fraud.” [Erle, G. J.—There is no illegality in betting on a race; 
but the winner cannot sue. Jessopp v. Lutwyche seems strongly in 
the plaintiff’s favour; there is no distinction between the two cases, 
save that there the wagering contracts were made between the plain¬ 
tiff and the defendant, and here between the plaintiff and third per¬ 
sons for the defendant. Williams, J.—This plea is hardly consist¬ 
ent with the suggestion in Je.ss<)pp v. Lutwyche, that the money may 
have been paid at the defendant’s request after the transactions were 
over. Erle, C. J.—Whether the request to pa}' was before or after 
the loss was ascertained, it must have the same obligatory force. 
Knight V. Cambers, 15 C. B. 562 (E. C. L. R. vol. 80), is exactly the 
same as Jessopp v. Lutwyche.(a) It was there held that it is no an¬ 
swer to an action for money paid by the plaintiff for the defendant’s 
use, at his request, that the money was paid in respect of losses on 
wagering contracts made void by the 8 & 9 Viet. c. 109, s. 18. Maule, 
J., says: “Assuming the original contracts to have been void, there 
is nothing to prevent the plaintiff from recovering money afterwards 
paid by him at the defendant’s request.”] These authorities show that 
the plea is clearly bad. 

. Lopes, contra.( 6 )—It may be conceded that a plea *that the 
money which is sought to he recovered was paid upon a con- *- 
tract which was merely void, would afford no answer if the money 
was paid at the defendant’s request. The plea in the present case, 
however, is not like those in Knight v. Cambers and Jessopp v. Lut¬ 
wyche: it states not merely that the money was won upon a void 
contract, but that it was so won to the knowledge of the plaintiff. The 
18th section of the 8 & 9 Viet. c. 109 enacts that “all contracts or 
agreements, whether by parole or in writing, by way of gaming or 
wagering, shall be null and void:” and it goes on to enact “that no 
suit shall be brought or maintained in any court of law or equity for 


{* 1 ) Jessopp V. Lutwyebo was decided on the 5tb of December, 1S54; Knight r. Carubors on 
the 23d of January, 1855. And sec Knight v. Fitch, 15 C. C. 5fiG (E. C. L. R, vol. 80). 

(b) The points marked for argument on the pari of the defendant were as follows:— 

** 1. That tbo money paid by the plaintiff on behalf of the defendant, being alleged in the 
fecond plea to have been paid on a contract which the plaintiff knew to be void, was money paid 
by the plaintiff in his own wrong : 

**2. That this being substantially a suit to recover a sum of money alleged to be won upon 
a wager, is an action which cannot be brought or maintained/’ 
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recovering any sum of money or valuable thing alleged to be won 
upon any wager, or which shall have been deposited in the hands of 
any person to abide the event on which any wager shall- have been 
made.” What is the subject of this action ? Why, the money won 
by the third person upon the illegal bargains made for him by the 
plaintiff. If such an action as this may be maintained, the enactment 
of the gaming act may always be evaded. [Erlk, C. J.—It is quite 
clear that no action will lie to recover diff'ereuces upon time-bargains; 
but the cases referred to are express that money paid at the request 
of the defendant, though for the purpose of paying money so won, 
maybe recovered.] Neither in Jessopp v. .Lutwyche nor in Knight 
♦8991 was there any allegation in the plea that the *plain- 

tiff was a party to the illegal contracts. [Erlb, C. J.—The 
judgment in both cases is wholly beside that.] 

Hodgson was not called upon to reply. 

Erlk, C. J.—I am of opinion that our judgment upon this demurrer 
must be for the plaintiff. He sues the defendant for money which he 
alleges he paid for the defendant at his request. The answer the 
defendant sets up, is, that the money became due by reason of certain 
wagering contracts made by the plaintiff for the defendant with cer¬ 
tain other persons since the passing of the 8 & 9 Viet. c. 109. Now, 
the law as to gaming contracts, is, that all such contracts are null and 
void, and no action can be maintained upon them. But they are not 
therefore illegal. The parties making them are not liable to any 
actions or to any penaltie.s. Here, the plaintiff paid the differences 
according to the result, and at the defendant’s request. I am clearly 
of opinion, that, if a man loses a wager, and gets another to pay the 
money for him, an action lies for the recovery of the money so paid. 
In Jessopp V. Lutwyche and Knight v. Cambers, the Court of Exche¬ 
quer and this court both say that the plaintiff was entitled to judg¬ 
ment on the ground that the money was alleged to have been paid at 
the request of the defendant, and that there was nothing to show that 
there was any illegality. Those cases are in f>oint to show this to be 
a bad plea. I should incline to think, that, if one requests another to 
make a wagering contract on his account and pay the loss if loss, hap¬ 
pens, that would be a continuing request to pay until revoked. If 
the party were a broker who by the usage of the share-market was 
bound in all events to p.ay, it might be a question whether the prin¬ 
cipal could be allowed to rescind. It will be time enough, however, 
*8981 question whenever it shall arise. For the de- 

-* termination of the matter in hand, it is sufficient to say that 
there is nothing upon the face of this plea to exclude the notion of a 
subsequent request to pay. 

Williams, J.—I am also of opinion th.at this is a bad plea. It is 
impossible to distinguish it upon any solid ground from the pleas 
which were held bad by the Court of Exchequer in Jessopp v. Lut¬ 
wyche, 10 Exch. 614, and by this court in Knight v. Cambers, 15 C. 
B. 562 (E. C. L. R. vol. 80). In this plea certainly it is alleged that 
the money so paid by the plaintiff was paid in settling the differences 
which had become payable to the persons with whom the plaintiff 
made the wagering contracts, he the plaintiff having as such mining 
share agent, and according to the custom among mining share agents, 
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made the wagers in his own name as a principal, without disclosing 
the name of the defendant: but I do not think that at all diflers the 
case from those to which I have alluded. It is quite consistent with 
this pjea that the plaintiff, having made the contracts in his own 
name, and being by force of the statute able to resist payment of the 
money, might have been minded to resist but for the defendant’s re¬ 
quest to him to pay. There is nothing in the plea to negative the 
suggestion that the payment was made alter the loss at the defendant’s 
request; and, if so, the defendant is clearly liable to repay it. 

Keating, J.—I am of the same opinion. The plea is perfectly 
consistent with the plaintiff’s having paid the money at the request 
of the defendant, though both parties knew at the time that the con¬ 
tracts in respect of which the payments were made could not be 
enforced. Judgment for the plaintiff. 


^^SHAND and Another v. JOHN GRANT and ROBERT 
GRANT. Nov. 18. 


[*324 


Certain bales of cotton were eonsignod by merchants at Madras to London for the accoant of 
their correspondeats, the plaintiffs, who were merchants at Liverpool, under bills of lading having 
in the margin, pursuant to the courso of business at Madras, a note of the measurement and the 
unuunt of freight. On the ship’s arrival, the plaintiffs’ brokers sent the cotton to a wharf with n 
copy of the bills of lading, another copy of the bills of lading being forwarded to the plaintiffs. Ac 
cording to tbo ordinary practice, the wharfinger, on receiving the cotton, measured it, and sent 
n note of the measurement to the defendants, who wore Ibe ship’s brokers {one of them aUo being 
the owner). The defendants as brokers made out a froigbt-note, adopting the measurement from 
the wharfinger's note, which in consequence of tho swelling of tbo bales on the voyage was con¬ 
siderably more than tbo Madras measurement in the margin of tbo bills of lading. The freight- 
note so made out was sent by the defendants to the plaintiffs’ brokers, who, assuming it to be 
correct, paid the amount, and received credit fur it in their account with their principals; and 
Uie defendants settled tbo ship’s accounts upon tbo supposition that all was right. The plain¬ 
tiffs, on balancing their accounts with tbo Madras house at the end of the following year, 
discovered for the first time that they bad overpaid the defendants to the extent of SSI. Se. Zd., and 
brought an action to recover it back:— 

Held, that, the money having been paid under a mistake of fact, the plaintiffs were entitled to 
recover it back from the owner of the ehip, but not as against the tiro defendants as ship’s brokers, 
who bad settled accounts with the owner in the bonlt fide belief that the payment bad been 
rightly made. 

This was an action brought by the plaintiffs, merchants at Liver¬ 
pool, to recover back from the defendants, who were ship-brokers in 
London, a sum of 881. 8s. Sd. which was received by them in excess 
of freight in May, 1861, under the following circumstances;— 

The plaintiffs carried on business as merchants at Liverpool, under 
the name of Shand & Co., and had a house at Madras some of the 
partners in which were different from those composing the Liverpool 
house. In 1861, the Madras house shipped to London for account of 
the Liverpool house (the plaintiffs) a quantity of cotton on board the 
ship Comet, of which the defendant John Grant was the sole owner. The 
captain signed bills of lading at Madras which stated the cotton to be 
deliverable in London on payment of freight “at the rate of 2/. 6«. 
per ton of 50 cubic feet, as per margin,’’—each bill of lading contain¬ 
ing a computation of the freight to be paid thereon, thus,—“ 100 
bales, measuring 25 tons, 2 feel, at 21. 5s. per cubic foot =■ 561. 7s. 6d.” • 
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tlie aergregate amount of the four bills of lading (three of them were 
for 200 tons each) being 394/. 12s. %l. The Comet arrived in the 
♦S2"l Docks in April, 1861. Messrs. Tetley & Co., the 

-■ *plaintiffs’ brokers, sent the cotton to Scovell’s wharf, siding 
at the same time one copy of the bills of lading to the wharfinger, 
and another copy to the plaintiff's at Liverpool. The wharfinger, 
according to the usual course of business, measured the bales on land¬ 
ing, and delivered a note of tlie measurement to the defendants, the 
brokers for the ship. Upon this measurement of the wharfinger the 
defendants made out tlie freiglit-note, and sent it to Tetley & Co., 
who, not having the bills of lading before them, but relying on the 
accuracy of the wharfinger’s measurement, paid the amount, 483/. Os. 
od, in May, 1861. The plaintiff's credited Tetley & Co. with the snm 
so paid, making no objection to the amount; and the accounts for the 
voyage were wound up and settled as between the defendants as 
brokers for the ship and John Grant as owner. 

At the close of the year 1862, when the plaintiff's sent out their 
account-sales to the Madras house, the latter discovered that a larger 
amount of freight (by 88/. 8s. 3d.) had been paid for the cotton than 
was warranted by.the weights entered in the margin of the bills of 
lading. The excess was caused by the swelling of the cotton during 
the voyage or on landing. The plaintiff's thereupon called on the 
defendants to return the sum so overpaid. This the defendants 
refused to do, on the ground that their accounts for the voyage were 
closed and settled. The plaintiffs then brought this action. 

At the trial before Erie, C. J., at the sittings in London after last 
Term, in addition to the above facts, it was proved that the entries in 
the margin of the bills of lading of the weights and amount of freight 
had been made in accordance with a resolution of the Madras Chamber 
of Commerce, which had been come to about twelve years ago, for the 
purpose of ^preventing disputes which constantly arose 
from discrepancies between the shipping and the landing weights 
of cotton. It did not, however, appear that the plaintiffs were aware 
of this rule. There was no suggestion that either party had acted in 
the matter otherwise than with perfect bona fides. 

On the part of the defendants it was submitted that the plaintiffs, 
having the bills of lading and the freight-note in their possession, 
had the means of knowing what was the true amount payable for 
freight, and, having made the payment with full knowledge or means 
of knowledge of all the facts, and the defendants having settled their 
accounts with the ship-owner before they had any notice of the 
mistake, and in the bona fide belief that the payment had been 
properly made, it was too late for the plaintiff's to seek to recover 
it back. 

^ For the plaintiffs it was contended that the payment having been 
made under a mistake of fact, it was inequitable to allow the defend¬ 
ants to retain it; and that the circumstance of the defendants having 
settled their accounts as brokers to the ship at all events afforded no 
defence to the defendant John Grant, the owner, and that the record 
might, if necessary, be amended by striking out the name of Robert 
Grant. 

His Lordship directed the jury to find for the plaintiffs for the 
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amount claimed, rcfserving leave to the defendants to move to enter a 
nonsuit. 

Lush, Q. C., on a former day in this term obtained a rule nisi 
accordingly.—He referred to Holland v. Russell, 1 Best & Smith 424 
(E. C. L. R. vol. 101). There, A., as agent for a foreign owner, 
entered into a policy of insurance on a ship in the usual form. At 
the time of effecting the insurance, A. was in possession of a letter 
..Vorn the captain informing him that the ship had received injury, 
•which fact he, without any fraudulent intention to deceive, r+goir 
omitted to di.-close to the underwriters. The ship was lost, '• 
and B., one of the underwriters, paid to A. the amount of his insur¬ 
ance; but, having subsequently become acquainted with the above 
circumstances, brought an action for money had and received against 
him to recover it back. A., before he was aware of B.’s intention to 
dispute the policy, and acting bona fide throughout, transmitted to 
his principal the money he had received from the various under¬ 
writers, with the exception of a certain amount for which he had 
allowed the principal credit in a settled account, and of another 
which, with the authority of the principal, he had expended in a suit 
brought by him on behalf of fhe principal against C., another under¬ 
writer, on the policy. And it was held,—first (in accordance with 
the decision in Russell v. Thornton, 4 Hurlst. & N. 788, affirmed on 
error, 6 Hurlst. & N. 140), that, in consequence of the concealment 
from the underwriters of the fact stated in the captain’s letter, the 
policy was voidable at the election of the underwriters,-—secondly, 
that, A. being only an agent, of which B. was aware, and having, 
without notice of B.’s intention to repudiate the contract, paid over to 
bis principal the amount received from the underwriters, B. was not 
entitled to recover back from A. his amount of the insurance,—and, 
thirdly, that there was no difference in this respect between the 
money actually paid over by A. to his principal, and the moneys 
which had either been allowed in account between them, or expended 
in the suit against C. 

Montague Smith, Q. C., now showed cause,—The plaintiffs are clearly 
entitled to retain their verdict. The payment was made in the bonti 
fide belief that the demand was a just one, and in ignorance of the 
•fact that the freight-note was based upon a measurement ri-gog 
difl'erent from that which tvas the measurement agreed to in *■ 
the bills of lading. It is usual among brokers to settle upon the 
faith of the freight-note. The objection was taken as soon as the 
mistake was discovered. Notwithstanding a notion which formerly 
prevailed, in con.sequence of some dicta,(a) that, if the party paying 
the money be guilty of laches, in not availing himself of the means 
he possesses of ascertaining the true state of facts at the time, it is 
now clearly settled by the cases of Kelly v. Soluri, 9 M. k W. 64, 
Bell V. Gardiner, 4 M. k G. 11 (E. C. L. R. vol. 43), 4 Scott N. R. 621, 
and Townsend v. Crowdy, 8 C. B. N. S. 477 (E. C. L. R. vol. 98), that, 
where a party pays money under a mistake of fact, he is entitled to 
recover it back, although he may at the time of the payment have 
had means of knowledge of which he h.as neglected to avail himself. 

(a) See Bilbio r. Lumley, 2 East 409, acd Miincs v. Duncan, 6 B. A C. 671 (E. C. L. R. toL 
13 ), 9 D. A R. 731 (E. C. h. R. vol. 22), 
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Williams, J., in the last case, says: “No doubt, at one time the rule 
that money paid under a mistake of fact might be recovered back, 
was subject to the limitation that it must be shown that the party 
seeking to recover it back had been guilty of no laches. But, since 
the case of Kelly v. Solari, it has been established that it is not 
enough that the party had the means of learning the truth if he had 
chosen to make inquiry. The only limitation now is, that he must not 
waive all inquiry.” The fact of the brokers having paid over the 
money to the owner, makes no difference. Here, we have the owner 
as a defendant on the record. What pretence can Ae have for retaining 
the money ? 

i/WiA, Q. C., and Str George Honyman, in support of the rule.—It 
is not necessary to dispute the authority of any of the cases which 
♦3291 Jnoney paid *in ignorance or mistake of facts 

■' may be recovered back. But it is equally clear, that, where 
the payment has been made under a mistake of the party’s legal 
rights, or with an intention to waive all inquiry as to the facts or the 
law, the money is not recoverable. The plaintiffs, when they paid 
the freight, or assented to the payment of it by their brokers, upon 
the wharfinger’s measurement, had the bills of lading before them. 
It may be that they did not know the legal effect of the note in the 
margin of the bills of lading; or they may have been unwilling to raise 
the question. At all events, the action clearly cannot be maintained 
against the two defendants. Holland v. Russell (which was affirmed 
in the Exchequer Chamber, 32 Law J., Q. B. 297) is not to be dis¬ 
tinguished from this case. If the court should think that the record 
ought to be amended by striking out the name of Robert Grant, it 
will be upon the same terms, as to costs, as in the case of one of two 
defendants in an action of tort being struck out,—the successful 
defendant will have a moiety of the joint costs of the defence. 

Per Curiam. —Tlie plaintiffs are clearly entitled to recover back 
the money paid by their brokers in excess of the freight really duo 
upon the bills of lading. But they can only recover as against the 
shipowner, the defendant John Grant. The name of the other de¬ 
fendant, Robert Grant, will be struck out of the record ; he having 
costs which will be taxed by the master in a manner which it is not 
neces-sary for us now to state. Subject to that, the rule will be dis¬ 
charged. 

Lush submitted, that, inasmuch as the defendants were obliged to 
come to the court, there should be no costs of the rule. 

♦ 330 ’ *\Viul.iams, j. —You came also on a ground which you 

could not sustain. The costs will be co.sts in the cause in the 
usual way. 

Rule discharged,—the record to be amended by striking out 
the name of the defendant Robert Grant, the plaintiffs 
paying Robert Grant his costs in this cause.(a) 


{a) Where one of two dcfcDdantA in an action of contract is struck out of the record at the 
trial, and the plaintiff ubtains n verdict af^aiust tho other, tho ordinary courso of taxation is, to 
tax the whole costs of the action on each side, and deduct from the pinintifTs costs a moiety of 
the costs of the defence,—by analogy to the old rule in the case of tho acquittal of one of two 
iefendanU in an action of tort. Kedway «. W'cbber/ 13 C. B. N. S. 254 ^E. C. h. R. rol. 106). 
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JOHNSON, Assignee of MATHEW GUMMING, a Bankrupt, 
V. STEAR. Nov. 3. 


A. deposited a dock-warrant for brandies with B., as a security for a loan, which was to bt 
repaid on the 29th of January, or, in default, the brandies were to be forfeited. On the 2Stb, B. 
Agreed for the sale of the brandies to C., and on the 29th delivered to him the dock-warrant. 
And C. took actual possession of the brandies on the 30th 
Held, that the sale on the 28th, and the delivery of the dock-warrant to the vendee on the 
29tb,—A. having the whole of that day to redeem it,—amounted to a conversion. 

And held by Erie, C. J., Byles, J., and Keating, J., that the proper measure of damages was 
the actual damage A. had sustained by the wrongful conversion, which, as there was no inten¬ 
tion on his part to redeem the pledge, was merely nominal. 

But by Williams, J., that the proper measure of damages was the value of the thing converted, 
—the bailment having been terminated by the wrongful sale. 


This was an action brought by the plaintiff as assignee of one 
Mathew Gumming, a bankrupt, for the alleged wrongful conversion 
by the defendant of 243 cases of brandy and a pipe of wine. 

The defendant pleaded not guilty and not possessed, whereupon 
issue was joined. , 


*The cause was tried before Erie, G. J., at the sittings in 
London after last Easter Term. The facts as proved or ad- 
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mitted were as follows :—On the 26th of January, 1862, the bankrupt, 
Gumming, applied to the defendant for an advance of 62Z. 10s. upon 


the security of certain brandies then lying in the London Docks. 
The defendant consented to make the advance, and Gumming gave 
him his acceptance at one month for the amount, at the same time 
handing him the dock-warrant for the brandies and the following 
memorandum:— 


“ I have this day deposited with you the undermentioned 243 ca.scs 
of brandy, to be held by you as a security for the payment of my 
acceptance for 62?. 10s., discounted by you, which will become due 
January 29th, 1863; and, iu ca.se the same be not paid at maturity, I 
authorize you at any time, and without further consent by or notice 
to me, to sell the goods above mentioned, either by public or private 
sale, at such price as you think fit, and to apply the proceed.s, after 
all charges, to the payment of the bill: and, if there should be any 
deficiency, I engage to pay it. 

(Signed) “M. Gu.mming.” 

Then followed an enumeration of the marks and numbers on the 


cases. 

On the 3d of January, Gumming obtained from the defendant a 
further advance of 25?. upon the security of a warrant for a pipe of 
port wine, with an I. 0. U. and a post-dated check (7th January), but 
no distinct authority, as in the case of the brandies, to sell on default 
of payment on a given day. 

Gumming absconded on the 5th of January, and was declared a 
bankrupt on the 17ch; and the plaintiff was afterwards appointed 
assignee. 

On the 28th of January, the defendant coutracted *to sell the r.ooo 
brandies to Messrs. Ruck & Go. On the 29th (the day on ^ 
which Cumming’s acceptance became due) the dock-warrant was 
delivered to them, and on the 30th they took actual possession of the 
brandies. The check given by Gumming for the second advance 
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being also dishonoured, the defendant sold the wine for 40Z. The 
demand and refusal were on the 27th of February. 

On the part of the defendant it was submitted that there was no 
conversion, and that the transactions were protected, the adjudication 
being now the dividing line; and that, at all events, the plaintiff was 
only entitled to nominal damages for the premature sale of the bran¬ 
dies,—it being assumed that the bankrupt had no intention to avail 
himself of his right of redemption. 

Under the direction of the learned judge, the jury returned a 
verdict for the plaintiff, assessing the value of the wine at 40/., and 
that of the brandies at 62/. 10s.; and leave was reserved to the de¬ 
fendant to move to enter a verdict for him if the court should be of 
opinion that the plaintiff" was not entitled to recover. 

Powell, in Trinity Term, moved for a rule accordingly. 

Erle, C. J.—As to the wine there is no doubt; there was a mere 
deposit of the warrant as a pledge to secure the repayment of the 
sum advanced, no day being fi.xed, and no power reserved to sell on 
default. The sale, therefore, was clearly a conversion. As to the 
brandies, however, the rule may go upon both points. 

Denman, Q. C., and Howard, now showed cause.—The sale of the 
brandies took place on the 28tli of January, or at the latest on the 
29th, when the ‘dock-warrant was handed over to the vendees: 
Spear v. Travers, 4 Campb. 251; Zwinger v. Samuda, 7 Taunt, 
265, 1 J. B. Moore 12, Holt, N. P. C. 395 (E. C. L. R. vol. 3); Lucas 
V. Dorrien, 7 Taunt, 278 (PI. C. L. R. vol. 2), 1 J, B. Moore 29. It 
was a wrongful dealing with the goods which was inconsistent with 
the rights of the owner. Jones v. Clift" 1 C. & M. 540, 3 Tyrwh. 
576, Montague on Lien, App. 185 ct scq., and Cross on Lien, p. 385, 
were also referred to. 

Powell, Q. C., in support of his rule.—There was no evidence of a 
conversion of the brandies. It is true there was a contract between 
the defendant and Ruck & Co. for their .sale on the 28th, and the war¬ 
rant was delivered to them on the 29th: but they did not actually 
take possession of the brandies until the 30th; until which time it 
was competent to them to reject them. [Erle, C. J.—Ruck, who was 
called as a witness, stated that the contract for .sale was absolute on 
the 28th. There was no contention about that at the trial.] The 
learned counsel referred to Ellis v. Hunt, 3 T. R. 464, and to the 
authorities collected in Addi.son on Torts 270, 271. He also insisted 
that the plaintift" could only be entitled to nominal damages, inasmuch 
as there was no pretence for supposing that the bankrupt intended to 
redeem the brandies, and, although the sale might have been some¬ 
what premature, the plaintiff" was not therefore to lose his lien. 

Car. ado. vxilt. 

Erle, C. J., now delivered the judgment of the majority of the 
court: ((c)— 

In trover by the assignee under the bankruptcy of one Cumming, 
the facts were that Cumming had deposited brandy lying in a dock 
*3341 Stcar, by *delivering to him the dock-warrant, and. 

J had agreed that Stear might sell, if the loan was not repaid 
on the 29th of January; that, on the 28th of January, Stear sold the 

(a) CoDsistiog of himself, Bjles, J., and Keating, J. 
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brandy, and on the 29th handed over the dock-warrant to the 
vendees, who on the SOth to<;k actual possession. 

Upon these facts, the questions are,—first, was there a conversion ? 
and, if yes,—secondly, what is the measure of damages? 

To the first question our answer is in the affirmative. The wrong¬ 
ful sale on the 28th, followed on the 29th by the delivery of the dock- 
warrant in pursuance thereof, was, we think, a conversion. The 
defendant wrongfully a.ssumed to be owner in selling; and, although 
the sale alone might not be a conversion, yet, by delivering over the 
dock-warrant to the vendees in pursuance of such sale, he interfered 
with the right which Gumming had of taking posse.ssion on the 29th 
if he repaid the loan; for which purpose the dock-warrant would 
have been an important instrument. We decide for the plaintiff on 
this ground: and it is not necessary to consider the other grounds on 
which he relied to prove a conversion. Then the second question 
arises. 

The plaintiff contends that he is entitled to the full value of the 
goods sold by the defendant, without any deduction, on the ground 
that the interest of the defendant as bailee ceased when he made a 
wrongful sale, and that therefore he became liable to all the damages 
which a mere wrong doer wlio had wilfully appropriated to himself 
the property of another without any right ought to pay. But we are 
of opinion that'the plaintiff' is not entitled to the full value of the 
goods. The deposit of the goods in question with the defendant to 
secure repayment of a loan to him on a given day, with a power to 
sell in case of default on ’that day, created an interest and a poo- 
right of property in the goods which was more than a mere *■ 
lien: and the wrongful act of the pawnee did not annihilate the con¬ 
tract between the parties nor the interest of the pawnee in the goods 
under that contract. 


It is clear that the actual damage was merely nominal. The de 
fendant by mistake delivered over the dock-warrant a few hours only 
before the sale and delivery by him would have been lawful; and by 
such premature delivery the plaintiff did not lose anything, as the 
bankrupt had no intention to redeem the pledge by paying the loan. 

If the plaintiff’s action had been for breach of contract in not keep¬ 
ing the pledge till the given day, he would have been entitled to be 
compensated for the loss he had really sustained, and no more : and 
that would be a nominal sum only. The plaintiff’s action here is in 
name for the wrongful conversion; but, in substance, it is the .same 
cause of action; and the change of the form of pleading ought not in 
reason to affect the amount of compensation to be paid. 

There is authority for holding, that, in measuring the damages to 
be paid to the pawnor by the pawnee for a wrongful conversion of 
the pledge, the interest of the pawnee in the pledge ought to be taken 
into the account. On this principle the damages were measured in 
Chinery v. "Viall, 5 Ilurlst. k N. 288. There, the defendant had sold 
sheep to the plaintiff; and, because there was delay in the payment 
of the price by the plaintiff, the defendant resold the sheep. For this 
'wrong the court held that trover lay, and that the plaintiff was 
entitled to recover damages; but that, in measuring the amount of 


tho.se damages, although the plaintiff was entitled to be indemnified 
C. B. N. S., VOL. XV.— 14 
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against any loss he had really su.stained by the resale, yet the defend- 
*336’’ unpaid vendor had an interest in the *sheep. again.st 

-* the vendee under the contract of sale, and might deduct the 
price due to himself from the plaintiff, from the value of the sheep at 
the time of the conversion. 


In Story on Bailment.®, § 315, it is said: “If the pawnor, in con.se- 
quence of any_ default or c(jnver.®ion by the pawnee, has recovered 
back the pawn or its value, still the debt remains and is recoverable, 
unle.ss in such prior action it has been deducted; and it seems that, 
by the common law, the pawnee in such action for the value has a 
right to have the amount of his debt recouped in damages.” For this 
he cites Jarvis v. Rogers, 15 Mass. R. 389. The principle is al.so 
exemplified in Bricrly v. Kendall, 17 Q. B. 937 (E. C. L. R. vol. 79). 
There, although the form of the security was a mortgage, and not a 
pledge; and although the action was trespass, and not trover; yet the 
substance of the transaction was in close analogy with the present 
case. There was a loan by the defendant to the plaintiff, secured by 
a bill of sale of the plaintilf’s good.s, in which was a reservation to the 
plaintiff of a right to the possession of the goods till he should make 
default in some payment. Before any default, the defendant took the 
goods from the plaintiff, and sold them. For this wrong he was 
liable in trespa.ss: but the measure of damages was held to be, not 
the value of the goods, but the loss which the plaintiff had really 
sustained by being deprived of the po.sses.sion. The wrongful act of 
the defendant did not annihilate his interest in the goods under the 
bill of sale; and such interest was to be considered in measuring the 
extent of the plaintiff's right to damages. 

On these authorities wo liold that the damages due to the plaintiff 
for the wrongful conversion of the pleclge by the defendant, are to be 
measured by tlie lo.®s lie has really sustained ; and th.at, in measuring 
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*those damages, the interest of the defendant in the pledge at 
the time of tlie conversion is to be taken into the account. It 


follows that the amount is merely nominal, and therefore that the 
verdict for the plaintiff should stand, with damages 40s. 

'Williams, J.—I agree with the rest of the court that there was 
sufficient proof of a conversion ; for, although the mere sale of the 
goods (according to The Lancashire Wagon Company v. Fitzhugh, 6 
Hurlst. & N. 502; would have been insufficient, yet 1 think the hand¬ 
ing over of tlie dock-warrant to the vendees before the time had 
arrived at which the brandies could be properly sold, according to 
the terms on which they were pledgcti, constituted a conversion, 
inasmuch as it was tantamount to a delivery. Not that the warrant 
is to be considered in the light of a .symbol, according to the doctrine 
applied to cases of donations mortis causa; it is the means of coming at 
the possession of a thing which will not admit of corporal deliverj.ui) 

But I cannot agree with my Lord and my learned Brothers as to 
the other point; I'or, I think the damages ought to stand for the full 
value of the brandies. The general rule is indisputable, that the 
measure of damages in trover, is, the value of the property at the 
time of the conversion. To this rule there are admitted exceptions. 
There is the well-known case of a redelivery of the goods before 


(u) Ward V. Turner, 2 Ves. sen. 431; Suiilh r. Bmilb, 2 Stra. 
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action brought, whicli, though it c.annot cure the conversion, yet will 
go in mitigation of damages. Another exception is to be found in 
oases where the plaintiff has only a partial interest in the thing con¬ 
verted. Thus, if one of several joint-tenants or tenants in common 
alone brings an action against a stranger, he can recover only the 
value of his share. So^ if the plaintiff) though solely entitled [-♦ggg 
*to the possession of the thing converted, is entitled to an ^ 
interest limited in duration, lie can only recover damages proportionate 
to such limited interest, in an action against the person entitled to the 
residue of the property (though he may recover the full value in an 
action against a stranger). The case'of Brierly v. Kendall, which my 
Lord has cited, is an example of this exception. There, the goods 
had been assigned by the plaintiff to the defendant by a deed the 
terms of which operated as a re-demiso, and, since the defendant’s 
quasi estate in remainder was not destro 3 'ed or forfeited by his con¬ 
version of the quasi particular estate, the plaintiff) as owner of that 
estate, was only entitled to recover damages in proportion to the 
value of it. 

With respect, however, to liens, the rule, T apprehend is well 
established, that, if a man having a lien on goods abuses it by wrong¬ 
fully parting with them, the lien is annihilated, and the owner’s right 
to possession revives, and he may recover their value in damages in 
an action of trover. With reference to this doctrine, it may be useful 
to refer to Story on Bailments. In § 325, that writer says; “The doc¬ 
trine of the common law now established in England, after some 
diversity of opinion, is, that a factor having a lien on goods for 
advances or for a general balance, has no right to pledge the goods, 
and that, if he does pledge them, he conveys no title to the pledgee. 
The effect of this doctrine is, in England, to deny to the pledgee any 
right in such a case to retain the goods even for the advances or 
balance due to the factor. In short, the transfer is deemed wholly 
tortious; so that the principal may sue for and recover the pledge, 
without making any allowance or deduction whatever for the debts 
due by him to the factor.’’ After stating that the English legislature 
had at length interfered, *the learned author continues, in r*ooq 
§ 326,—“In America, the general doctrine that a factor cannot *- 
pledge the goods of his principal, has been repeatedly recognised. 
But it does not appear as yet to have been carried to the extent of 
declaring the pledge altogether a tortious proceeding, so that the title 
is not good in the pledgee even to the extent of the lien of the factor, or 
so that the principal may maintain an action against the pledgee witlp 
out discharging the lien, or at least giving the pledgee a right to 
recover the amount of the lien in the damages." But, in the 6th edition, b}'’ 
Mr. Bennett, it is added,—“Later decisions have, however, fully 
settled the law, that a pledge by a factor of his principal’s goods is 
wholly tortious, and the owner may recover the whole value of the 
pledgee, without any deduction or recoupment for his claim against the 
factor." And I may mention that I have reason to believe this rule 
as to liens was acted upon a few days ago in the Court of Queen’s 
Bench.(a) 

But it is said that the maintenance of such a rule in respect of 
(a) Siebol v. Spriogfield, 9 Law 1, N. S. 325. 
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pledges is inconsistent with Chinery v. Viall, mentioned by my Lord. 
It seems to me, however, that the deeision of that case does not 
interfere with the general rule as to damages in trover, but only 
establishes a further exception in the peculiar and somewhat anoma¬ 
lous case of an unpaid vendor, whose right in all cases has been 
deemed to exceed a lien: see Blackburn on Contracts, p. 320. I can¬ 
not, however, think, that this exception can be properly extended to 
the case of a pledgee. An unpaid vendor has rights independent of 
and antecedent to his lien for the purchase-money. But the property 
of a pledgee is a mere creature of the transaction of bailment; and, if 
the bailment is terminated, mu.st surely perish with it. Accordingly, 
*3-101 Story on ^Bailments, § 327,—"It has been inti- 

mated that there is, or may be, a distinctioa favourable to the 
pledgee, which does not apply, or may not apply, to a factor, since 
the latter has but a lien, whereas the former has a special property in 
the goods. It is not very easy to point out any substantial distinctioa 
between the case of a pledgee and the case of a factor. The latter 
holds the goods of his principal as a security and pledge for his 
advances and other dues. He has a special property in them, and 
may maintain an action for any violation of this posses.sion, either by 
the principal or by a stranger. And he is generally treated, in judi¬ 
cial discussions, as in the condition of a pleilgee." Again, in § 299,— 
“As possession is necessary to complete the title by pledge, so, by 
the common law, the positive loss or the delivery back of the po.s.ses- 
sion of the thing with the consent of the pledgee, terminates his title." 
And, further, in the same section,—" If the pledgee voluntarily, by 
his own act, places the pledge beyond his own power, as, by agreeing 
that it may be attached at the suit of a third person, that will amount 
to a waiver of his pledge.”(«) 

It should seem, then, that the bailment in the present case was 
terminated by the sale before the stipulated time; and, consequently, 
that the title of the plaintiff to the goods became as free as if the bail¬ 
ment had never taken place. If he had brought an action against an 
innocent vendee, the passage I have already cited from Story, § 325, 
demonstrates that he might have recovered the absolute value of the 
goods as damages. Why should he be in a worse condition in 
respect of an action against the pledgee Who has violated the contract 
of pledge ? 

The true doctrine, as it seems to me, is, that, whenever the plaintiff 
*3411 have resumed the property, if he *could lay his hands 

■ . on it, and could have rightfully held it when recovered as the 
full and absolute owner, he is entitled to recover the value of it as 
damages in the action of trover, which stands in the place of such 
resumption. 

In the present case, I think it plain that the bailment having been 
terminated by the wrongful sale, the plaintiff might have resumed 
possession of the goods freed from the bailment, and might have held 
them rightfully when so resumed, as the absolute owner, against all 
the world. And I therefore think he ought to recover the full value 
of them in this action. 

Nor can I see any injustice in the defendant’s being thus remitted 

o) See Whitaker r, Sumner, 20 Pick. R. 399. 
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io his unsecured debt, because his lien has been forfeited by his own 
violation of the conditions on which it was created. 

Rule absolute to reduce the damages to 40«. 


In the principal case the defendant 
sold the goods, pledged with him to 
secure a loan, before the day of repay¬ 
ment had arrived. Although an action 
of trover was brought for the wrongful 
conversion, the damages were limited 
to such as could have been recovered 
had the action been one for the breach 
of the contract; and as the plaintiff’s 
assignor had no intention, being a bank¬ 
rupt, to repay the loan, the damages 
were merely nominal. 

In Donald v. Suckling, the plaintiflF 
pledged, as security .for the payment 
at maturity of a bill of exchange en¬ 
dorsed by him, debentures with a 
broker who discounted the draft. Be¬ 
fore it fell due, the broker rcpledged 
the debentures to the defendant as se¬ 
curity for a loan to himself larger than 
the amount of plaintiff’s draft. The 
court refused to sustain an •action of 
detinue for the debentures, on the 
ground that the plaintiff was not enti¬ 
tled to reclaim them until he had paid 
the debt to secure which they were 
originally given, notwithstanding the 
broker’s violation of his duty as a bailee. 
The breach of duty did not terminate 
the bailment, but only justified, as in 
the principal case, an action for the 
damages which the plaintiff had actu¬ 
ally suffered: L. R. 1 Q. B. 585. In 
Halliday v. Holgate, certificates of 
shares in a mining company were 
pledged to secure the repayment of a 
loan, advanced without mention of the 
period of credit. The pledgee, after 
the bankruptcy of the pledgor, sold 
without a demand for repayment, and 
without notice of his intention to sell, 
upon the bankrupt or his assignee, a 
portion of the certificates. The as*, 
signee, without tendering payment, 
brought trover against the pledgee for 


the value of the certificates. The 
Court of Exchequer nonsuited the 
plaintiff, and this decision was affirmed 
on appeal in the Exchequer Chamber: 
37 L. J. R. Ex. 174; L. R. 3 Ex. 299. 

These decisions indicate the direc¬ 
tion of the development which the law 
is at present undergoing. As the 
modern inclination is to assimilate 
the forms of action, the measure of 
damages for the breach of the bailment 
is etfualized in the actions of assumpsit, 
trespass, and trover, which are allowed 
to be maintained, and the action of de¬ 
tinue is refused, in part upon the ground 
that were it sustained, a different esti¬ 
mate would be established. 

The American decisions follow, in 
the main, the English precedents, and 
commend the rule, as sound, which 
limits the damages to the value of the 
pledge at the time of the wrongful con¬ 
version. Thus the decision in the 
principal case was expressly recognised 
and acted upon in The Baltimore Ma¬ 
rine Insurance Company v. Dalrymple. 
There the stock pledged as collate¬ 
ral security for the repayment of a 
loan, wa.s, after demand, and default, 
put up for sale, and bought in by the 
pledgee, who subsequently sold it at 
private sale. It was held to be at the 
pledger’s election to treat the first sale 
as a conversion, or as a eontinnation of 
the bailment, (Middlesex Bank v. 
Minot, 4 Met. Mass. 825). The 
second sale was a conversion, but the 
damages were limited to the value of 
the stock at the time of the sale, over 
and above the amount of the loan which 
it was given to secure : 25 Md. (1866) 
269; Bulkeley r. Welch, 31 Conn. 
(1863) 3.39. 

In Lewis v. Mott, Brown pledged 
with How, Illinois scrip for 82000 as 
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collateral security for his notes, amount¬ 
ing to 8700, and authorized him to sell 
the serip, if the notes were not paid at 
or within thirty days after maturity, 
and apply the proceeds to the payment 
of the notes. How, reciting the terms 
of his authority, sold the scrip to Var- 
num, but took an indemnity from him 
to cover his liability to Brown for the 
transfer. Yarnum, without demand 
upon Brown, or notice to him of the 
sale, put the securities up at public 
auction, and bought them in himself. 
In an action by Brown’s assignee 
against Varnum’s executors for the 
certificates, preceded by an offer to pay 
the notes, the court held that “ Var- 
num, by the purchase of these securities 
from How, acquired at least the interest 
and lien of How, whatever that may 
have been ; and the plaintiff’s assignee, 
to have entitled himself to a redelivery 
of these securities, must have tendered 
the amount of the lien. There was 
simply an offer to pay Yarnum the 
amount due upon the notes. It was 
unaccompanied by any tender of the 
amount due, and it was insufficient to 
extinguish the lien, and thus entitle 
Brown to the possession of the notes. 
He could not, clearly, maintain an ac¬ 
tion for conversion unless he was enti¬ 
tled to such possession. Until a wrong¬ 
ful detention after a demand and rcfu.sal 
were shown, there was no evidence of 
conversion. The po.sscssion of Yar¬ 
num in this aspect was lawful, and its 
character could not be changed until 
some act was done which made it un¬ 
lawful longer for him to retain these 
securities (Hall v. Robinson, 2 Comst. 
293). A tender of the amount due 
on the two notes, assuming Yarnum 
held them as the substitute of How, 
might have entitled Brown to the pos¬ 
session of the securities. But, clearly, 
on no theory was he entitled to them, 
except upon payment of the amount of 
the lien, or a tender and refusal. Such 


tender has not been made. The offer 
to pay is not the equivalent for an ac¬ 
tual tender. Bakeman v. Pooler, 15 
Wend. 637; Strong v. Blake. 46 Barb. 
227Lewis v. Mott, 9 Tifl. (N. Y. 
1867) 395; Benior v. Paquin. 40 Yt. 
(1867) 199. 

In consequence of the restrictions 
imposed upon pledgees in the disposi¬ 
tion of the pledges, unsuitable to the 
promptitude and dispatch, which mo¬ 
dern business transactions require, the 
courts have in recent cases established 
a novel distinction. They decide that 
the “margin” put up with a broker 
when an order is given for the purchase 
of stocks or any other investment, is 
not, strictly speaking, a pledge, and is 
not governed by the rules which regu¬ 
late the disposition of pledges. Thus 
in Hanks v. Drake, the broker bought 
shares for the plaintiff on a margin of 
ten per cent., and upon a decline of 
the stock, notified him to put up an 
additional margin of five per cent., 
which tl^e plaintiff promised to do. 
The requisite advance not being imme¬ 
diately forthcoming, the broker sold 
the shares and remitted the plaintiff 
an account of the sale. The court 
held, that in such operations there was 
no necessity for giving notice of the 
time and place of sale, that a demand 
and reasonable time to comply with it 
was sufficient: 49 Barb. (1867) 186. 
Leonard, P. J.: “The broker lends 
no money to his customer, and gels no 
security from him, except as against 
the contingent liability which may arise 
from a fall in the market price of the 
shares. The shares purchased are the 
primary source of the payment of the 
money advanced by the .broker, in case 
the customer does not desire to pay 
for them and take them into his own 
possession, or neglects to perform the 
agreement with his broker. The ‘ mar¬ 
gin’ is the security against loss on the 
part of the agent. The margin, instead 
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of beiog paid in money, may be secured 
by a pledge of property, and sueh se¬ 
curity would then be subject to the 
rules of law governing pledges. 

“ Suppose the broker purebased lOO 
shares on the order of the customer 
for cash, but upon being called upon 
after the purchase of the shares, the 
customer should neglect or be unable 
to pay for them. There could be no 
pretence of the existence of a pledge, 
or that the broker must give notice of 
the time or place of the sale of the 
shares so purchased. The broker 
might realize his money by an imme¬ 
diate sale for the account of the prin¬ 
cipal on the most summary notice of 
his intention to do so, or even without 
any notice. This course is justihed by 
the breach of the implied promise of 
the purchaser to pay cash as soon as 
the purchase should be made. The 
principal would be liable for the loss, 
if any arose, or, if any pibfit occurred, 
he would be entitled to receive it; the 
broker having trusted him in making 
the transaction without the cash in 
hand. It can make no difference in 
the relation or liability of the parties, 
if the broker should hold the shares, 
and forbear for a time to close out the 
transaction by a sale. The broker 
does not become a pledgee and his cus¬ 
tomer a pledger of the shares, in conse¬ 
quence of the postponement. Nor am 
I able to perceive that the relation or 
liability of the parties would be raised 
in this respect, if the postponement 
should take place under an agreement 
between the broker and his customer 
for that purpose, as in the present c.a.se. 
In either case the right to sell arises 
from a breach of the customer’s con¬ 
tract; in the one ease for failing to 
supply the margin agreed on, and in 
the other from the non-payment of the 
price. The notice of the transaction 
also requires, in many instances, the 
right to make a prompt sale to prevent 


lossMarkham v. Jaudon, Id. 462. 
So in Milliken v. Dehon, the plaintiff 
consigned cotton to the defendant, who 
advanced money to the consignor upon 
the security of the cotton, with the 
understanding that if it declined in 
price, the plaintiff should cover the 
decline, or the consignee shou'd be at 
liberty to sell the cotton at public or 
private sale. It was held that upon 
a decline, notice should be given of tbe 
fact, and a demand made for a margin, 
but that no notice of the intention to 
sell, or of the time and place of sale 
was necessary : 13 Smith (N; Y. 1863) 
364; Durant v. Einstein, 5 Robertson 
(N. Y. 1868) 440. Contrd, Taylor v. 
Ketchum, Id. 507. 

In Davis v. Funk, a different rule 
was maintained. There the holder of 
a promissory note intrusted it for sale 
to a note broker, who pledged it for a 
loan to himself. On the expiration of 
the period of credit, the pledgee noti¬ 
fied him that unless the loan was re¬ 
paid, he should proceed to sell the 
pledge. After waiting, at the request 
of the broker, a few days for repay¬ 
ment, • the pledgee, without further 
notification, sold the note for what it 
would fetch. The administrator of the 
holder brought trover against the 
pledgee, who had refused, after a tender 
of the amount lent, to return the note. 
The court held that the notice was in¬ 
adequate, that the time and place of sale, 
as well as the intention to sell, should 
have been stated, and that as this pre¬ 
requisite had been omitted, the plain¬ 
tiff was entitled to recover, for the con¬ 
version of the pledge, not merely the 
value of the note at the time, but the 
full amount which it called for on its 
face, after deducting the amount of the 
loan : 3 Wright (Pa. 1861) 243; Sit- 
greaves V. Bank, 13 Id. (1865) 359; 
Diller v. Brubacker, 2 Smith (Pa. 
1866) 498. 
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R. C. F. VANQUELIN v. BOUARD. Nov. 19. 

The first couDt of the declaration stated that one V., a French subject domiciled in France, 
drew certain bills at Orleans upon the defendant at Paris; that V. endorsed them to one B.; 
that, the bills being dishonoured, B. obtained judgment against the defendant and V. in an action 
thereon in the court of the Tribunal of Commerce of the department of the Seine, a court of com¬ 
petent jurisdiction in that behalf; that, according to the laws uf France, in case V. satisfied the 
judgment, the defendant would become liable to pay V'. the amount with interest, and W would 
become entitled to the benefit of tbo judgment against tbo defendant, and would be substituted 
for B. iu all bis rights upon the same against the defendant, and entitled to enforce tho same 
for his own benefit against the defendant; that afterwards and whilst the judgment was in full 
force and unsatisfied by cither the defendant or V., the latter died in France, and the plaintiff, 
his widow, became, in accordance with tho laws of France, the donee of the universality uf tbo 
real and personal estates belonging to the succession of V. at his death, and thereby, and accord¬ 
ing to the laws of the said empire, all rights, claims, and causes of action, and also all liabilities 
and obligations of V., vested in her personally and absolutely, and she became according to tbo 
said laws liable personally upon the said judgment, and also entitled personally and in her own 
name to sue for and enforce all the rights and claims of V., and she was, according to the said 
laws, substituted for, and placed in the sumo position with respect to tbo defendant as regards 
tbo said bills and tho said judgment thereon, to all intents and purposes as V. had been in bis 
lifetime;" that, afterwards, tbo plnintifi' was obliged to pay and did pay the amount of the said 
judgment and interest, and thereupon B. delivered to her the bills and the record of the judg¬ 
ment, and the pluiutiff then became and was, according to the laws of France, entitled to ibo 
benefit of all tho rights of B. upon the judgment against tho defendant, and entitled to enforce 
the same against the defendant, and to be substituted for B. in all his rights against the defend¬ 
ant in respect of the judgment, and tbo defeudant became indebted and liable to pay the plain¬ 
tiff tho amount so paid by her, with interest; that, the defendant having neglected to pay tho 
moneys so duo from him to the plaintiff, the latter, in order to keep alive the liability of the 
defendant, and to prevent tbo same from being barred by lapse of lime, and also in order to 
give effect to and cnforco her claim upon the said judgment, tdok proceedings in the Tribunal 
Civil of the First Instance of tho department of tho Seine, being a court of competent jurisdic- 
tiun in that behalf, and, according to the practice and procedure of that court, on tho 2d of April, 
]S02, by adjudication of the court, an injunction was mudo to the defeudant, in the name of 
law and justice, to pay within twenty-four hours to the plaintiff certain sums for principal, 
interest, and expenses; that all conditions precedent, Ac., bad been complied with to entitle the 
plaintiff according to tho laws of Fraiwc to bo paid those several sums ; and that they remained 
unpaid. 

Held, on demurrer to this count, that it sufficiently disclosed a right in tbo plaintiff to sue in 
respect uf the cause of action therein mentioned in the French courts in her own name, aud 
consequent!}' that it was competent to her to maintain an action hero in respect of the jtHyinent 
so made by her after her husband's death, without taking out letters of administration in this 
country. 

To this count tho defendant pleaded that tbo bills were not drawn at Orleans, as alleged:— 
Held, bad. 

He further pleaded (11), that the sums alleged to be due by virtue of the said judgment and 
injunction, aud under the circumstances incntiuucd in the count, would, according to the laws uf 
France, f«»rm part of tho succession «>f the deccu.^ed, aiid be assets in the bands of the plaintiff 
as such donee of the universality of the real and personal estates belonging to the succession of 
the deceasu<l, to be udmiiiistcred, such donco being, according to the said laws, tbo represen¬ 
tative of tho deceased in France, and entitled to the said sums of money in her representative 
character, and not otherwise :—Held, a bad pica, upon the same ground that tbo count was 
held good. 

Ho further pleaded (12), that the judgment in the first count mentioned was a judgment by 
default for want of appearance by the defendant in the court of the Tribunal dc Commerce, and 
by the I.1W of Franco would become void as of course on an appearance being entered:—Held, 
bad ; for that the possible contingency of the judgment of the foreign court being set aside there, 
is no answer to an action to enforce it here. 

Ho further pleaded (13), that tlic court of the Tribunal dc Commerce was not a court of com¬ 
petent jurisdiction according to tbo French law. because the defendant was not a trader when 
ho accepted the bills, and because the bills falsely purported to be drawn at Orleans, whereas 
they were not drawn there, nor was the drawer domiciled there at the time the bills were drawn: 
—Held, bad,—it sufficiently appearing that the Tribunal dc C<»mmerce bad jurisdiction over 
tbo subject-matter of tho suit, and that the matters alleged in the plea were matters which (if 
any defence) might and ought to bare been sot up by way of defence in that court. 
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The eecon 1 count staled, that certain bills of exchange were drawn upon the defendant by V., 
and accepted by him and dishonoured, that V. died, and the plaintiff was according to the laws 
of Franco *Hbo donee of the universality of the personal and real estates belonging to the suc¬ 
cession of V., and thereupon became entitled to all dobts, claims, and causes of action which 
the deceased was entitled to, and tho same became and wero according tc tho said laws vested 
in tho plaintiff personally and absolutely, in the same manner as they were vested in V.. and 
the plaintiff was entitled to demand and sue for the same in her own name and in her own right, 
and the claims and rights of the deceased upon tho said bills became vested in tho plaintiff, ;o4 
she became entitled to sue the defendant thereupon in her own name and in her own right:— 
Held, good,—it sufficiently appearing that the plaintiff was entitled to suo upon the bills in her 
own right; the fact of her being tho donee of the universality of tho personal and real estates 
belonging to the succession of her deceased husband giving her by the law of Franco rights 
different from those which an executor or administrator has in this country. 

For the same reasons, a plea (16) to the second count, that tho plaintiff was not executor or 
administrator of V., deceased, was held bud. 

Tho ISth pica,—to both counts,—stated that V. and the defendant, in Franco, agreed to pur- 
cha.se for thoir joint benefit a debt due to one Q., and charged upon certain property in France; 
that it was agrood upon between them that V. should advance tho purchase-money, and that 
the defendant should accept the bills in the declaration mentioned as a security to the deceased in 
case the debt should not realize the amount of tho purchase-money ; that, except as afore.-'uid, 
there was never any value or considcralion for tho acceptance of the bills; that V. recovered 
a largo sum in respect of tho said debt, and retained tho same; and that the share thereof 
belonging to the defendant, and so retained by V., was more than siitficicnt to satisfy the claim 
of V. in respect of the said judgment and bills:—Held, that this plea was a good answer to the 
claim in the second count, as amounting to an allegation that the bills wero accommodation 
bills and that there was no value or consideration for their acceptance; but that it afforded no 
answer to the first count. 

That which constitutes a defence in the foreign court is not pleadable in an action upon the 
juagment in the courts of this country. 

The rule, that, in order to entitle a parly to suo in ony court of this country, whether of law 
or equity, in respect of the per.sonnl riglits of a testator or intestate, be must appear to have 
obtained probate or letters of administration from the proper court boro, is subject to this qua¬ 
lification, that be is suing in right of the deceased. 


The first count of tlie declaration stated that theretofore, to wit, in 
the year 1840, at Orleans, in tlie empire of France, one J. A. F. Van- 
quelin, being a Frencli *suhject, and domiciled in the said [-* 3^2 
empire, by three certain bills of exchange directed to tlie ■- 
defendant at Paris, required the defendant to pay to his the said J. A. 
F. Vanquelin’s order, at the .several times therein mentioned, certain 
sums of money amounting in the *whole to the sum of 14,000 r» 3 j ^3 
francs in money of the said empire, and tlie defendant, in Paris, *- 
accepted the said bills, and the said J. A. F. Vanquelin endorsed the 
said bills in France aforesaid to one Bolli; and the said bills arrived 
at maturity, and according to the laws of tho said empire the 
defendant was under the primary obligation to honour and pay the 
amount of the .said drafts, and the said J. A. F. Vanquelin was 
also liable as drawer of the same to [)ay and take up the same in case 
the defendant dishonoured the same; and the said bills were all 
dishonoured by the defendant; and afterwards, according to the 
laws of the said empire, tlie said Bolli, as the holder and endorsee 
of the said bills, took iiroeeedings in the Court of the Tribunal of 
Commerce of the department of the Seine, which was a court of 
competent jurisdiction in that behalf, against the defendant as acceptor 
and the said J. A. F. Vanquelin as drawer of the said bills, in order to 
enforce payment thereof; and certain proceedings were thereupon duly 
had in the said court, according to the laws of the said empire, and accord¬ 
ing to the *practicc and procedure of the .said court; and a judg- 
ment of the said court w'as obtained by the said Bolli against *■ 
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the said J. A. F. Vanquelin and the defendant; and by the said judg¬ 
ment it was adjudged and considered that the defendant and the said 
J. A. F. Vanquelin were indebted to the said Bolli jointly and 
severally in the said amount of the said bills, namely 14,000 francs of 
money of the said empire, being equal to 5Q01. sterling money of 
Great Britain, together with interest at the rate of 6 per cent, 
per annum from the day of the maturity of each bill till judg¬ 
ment; and the defendant and the said J. A. F. Vanquelin were 
condemned to pay the said amount, together with costs; and there¬ 
upon, according to the laws of the said empire, the said J. A. F. 
Vanquelin was, according to the said laws, under an obligation to 
satisfy the amount of the said judgment, being the said j)rincipal 
sums and interest, and also further to pay interest upon the amount 
of the said judgment at the said rate till payment; and also, according 
to the said laws, the defendant was liable to the said J. A. F. Van¬ 
quelin for the amount of the said bills, and in case the said J. A. Van¬ 
quelin paid the amount of the judgment to the said Bolli, the <lefend- 
ant would become liable to pay the said J. A. F. Vanquelin the 
amount of the said judgment, together with interest upon the same 
at the rate of 6 per centum per annum until payment, and the said 
J. A. F. Vanquelin would become entitled to the benefit of the said 
judgment against the defendant, and would be substituted for the 
said Bolli in all his rights upon the same against the defendant, and 
entitled to enforce the same for his own benefit against the defendant: 
Averment, that afterwards, and whilst the said judgment was in full 
force and unsatisfied by either the defendant or the said J. A. F. Van¬ 
quelin, the said J. A. F. Vanquelin died within the said empire 
*qic-i *of France, and the plaintiff was, in accordance with the laws 
of the said empire, the donee of the universality of the real and per¬ 
sonal estates belonging to the succession of the said J. A. F. Van<inelin at 
his death, and thereby, and according to the laws of the said empire, all 
rights, claims, and causes of action, and also all liabilities and obligations 
of the said J. A. F. Vanguelin vested in the plaintiff personally aiid 
absolutely, and the plaintiff became, according to the said lau's, liabU 
j)ersonally vp>on the said judgment, and also entitled personally and in 
her own name to sue for and enforce all the rights and claims of the said 
J. A. F. Vanquelin, and the plaintilV was according to the said laws 
substituted for and placed in the same position with respect to the 
defendant as regards the said bills of exchange and the said judgment 
thereon to all intents and purposes, as the said J. A. F. Vanquelin had 
been in his lifetime: That, afterwards, and whilst the said judgment 
was in full force and unsatisfied, and the plaintiff and defendant were 
both liable thereupon, the plaintiff, in accordance with the said laws, 
was obliged to pay and did p.ay the full amount of the said judgment 
and all interest due thereon : and thereupon the said Bolli, according 
to the laws of the said empire, delivered to the plaintiff the said bills 
of exchange and the record of the said judgment, and the plaintiff 
then became and was and still is according to the laws of the said 
empire entitled to the benefit of all the rights of the said Bolli upon 
the said judgment against the defendant, and entitled to enforce the 
same against the defendant, and to bo substituted for the said Bolli in 
all his said rights against the defendant in respect of the said judg- 
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ment, and the defendant became and was indebted and liable to pay 
to the plaintiff the amount so paid by the plaintiff upon the said 
judgment, together witli 6 per centum per annum interest •there- r*o .o 
upon until payment: That afterwards, and before this suit, the ^ 
defendant having neglected and refused to pay to the plaintilf the said 
moneys so due from him to the plaintiff as aforesaid, the plaintiff in 
order to keep alive the said liability of tlie defendant, and to prevent 
the same being barred by lapse of time, and also in order to give effect 
to and enforce her said claim against the said defendant for the said 
moneys due upon the said judgment, and the furtlier interest due upon 
the same, took proceedings in the said court, namely, the Tribunal 
Civil of the First Instance of the department of the Seine, being a 
court of com[)etent jurisdiction in that behalf, and certain proceed¬ 
ings were thereupon had in the said court, according to the laws of 
the said empire and the practice and procedure of the said court, 
against the defendant at the suit of the plaintiff; and thereupon, 
according to the practice and procedure of the said court, that is to 
say, on the 2d of April, 1802, by adjudication of the said court, an 
injunction was made to the dcfenclant in the name of law and justice 
to pay within twenty-four hours to the plaintiff the several sums of 
money following, that is to say,—first, 14,000 francs of money of the said 
empire, being the principal amount of the said bills of exchange,— 
secondly, 17,040 francs of money of the said empire for interest upon 
the same at the rate of 6 [)er'centum per annum from the 2d day of 
February, 1841, to the 2d day of February, 1802,—thirdly, the 
interest from the said 2d of February, 1862, until payment, at the 
said rate,—fourthly, 152/r. 60c. of money of the said empire, for 
costs; and, fiiiling to do so, it was adjudged and notified to the 
defendant that he would be constrained to do so by all lawful means 
and by arrest of his body: And that all conditions precedent were 
performed, and all times elapsed, and all matters and things had been 
♦done and happened, necessary to entitle the plaintiff according 
to the laws of tlie said empire to be paid the said sums of *• 
money, amounting in the whole to the equivalent in sterling money 
of Great Britain of 1285Z. 10s. 10(/., which the defendant was so 
enjoined to pay to her as aforesaid ; and that the delendant’s liability 
to |)ay the same still was, at the commencement of this suit, and still 
is, in full force and effect; and the defendant wholly refuses to pay 
the same, or any part thereof, and the whole remains due and unpaid. 

The second count stated, that theretofore, to wit, at Orleans, in the 
empire of France, one J. A. F. Vanqueliu, by his three several bills 
of exchange, now overdue, directed to the defendant, at Paris, in the 
said empire, required the defendant to pay to his the said J. A. F. 
Vanquelin's several orders the three several sums of money following, 
that is to say, one bill for oUUO francs of the money of the said empire, 
another bill for 4000 francs of the said money, and a third bill for 
5000 francs of the said money, amounting in the whole to 14,000 
franc.s, being of the equivalent value of 560f. sterling money of Great 
Britain, at the several dates therein mentioned; and the defendant 
accepted the said bills; and the defendant thereupon became liable 
according to the laws of the said country to honour and pay the said 
drafts at maturity ; and the defendant dishonoured the said drafts and 
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each of them; and thereupon, according to the laws of the said em¬ 
pire, the defendant became indebted to the said J. A. F. Vanquelin, 
in the several amounts of the said bills, and liable to pay to him the 
said amounts of each, together with 6 per cent, interest thereon until 
payment; and afterwards, and before this suit, and whilst the whole 
of the said several princij'al sums due from the defendant to the said 
J. A. F. Vanquelin, together with the said interest, were due and 
*S4.S1 unpaid, "and the defendant’s liability to pay the same 

•* and each of them was in full force and cflect, the said J. A. F. 
Vanquelin died, and the plaintiff was, according to the laws of the 
said empire, t/ie donee of the universalihj of the personal and real estates 
belomjinrj to the snceession of the said J. A. F. Vavipadin, and thereupon, 
became entitled to all debts, claims, and causes of action tchich the said J. 
A. F. Vanquelin was entitled to, and the same became and ivere according 
to the said laws vested in the plahitijf personally and absolutely, in the 
same manner to all intents and purposes as they were vested in the said 
J. A. F. Vanquelin, and the plaintiff was and is entitled to demand 
and sue for the same in her own name and in her own right, and the 
claims and rights of the said J. A. F. Vanquelin upon the said several 
bills of exchange became vested in the plaintiff, and the plaintiff be¬ 
came entitled to sue tlie defendant thereu])on in her own name and in 
her own right: Averment, that the defendant had wholly refused 
or neglected to pay the plaintiff the amount of the said bills and 
interest, or any part thereof; and, at the commencement of this suit, 
the whole remained unpaid, and the defendant was justly indebted to 
the plaintiff in respect of the premises and according to the said laws 
in the sura of 31,990 francs in money of the said empire, for the prin¬ 
cipal of the said three bills of e.xchange, and interest thereon at the 
said rate, being equal tO' 1279/. lUs. 6c/. sterling money of Great 
Britain; and that the defendant had neglected and refused to pay the 
same or any part thereof. 

The third count was for money payable by the defendant to the 
plaintiff for money paid by the plaintiff for the defendant at his re¬ 
quest, and also for interest for the forbearance at interest at the 
defendant’s request of moneys due and owing from the defendant to 
the plaintiff, and also for money found to be due '*from the 
defendant to the plaintiff upon accounts stated between them, 
and also for money promised by the del'endant to the plaintiff to be 
paid in accordance with a certain judgment of a certain court in 
France whereby the defendant was declared and adjudged to be 
indebted to the plaintiff in a large sum of money, and-was enjoined 
thereby to pay the same to the plaintiff. Claim 2000/. 

The defendant demurred to the first count, on the ground that '• the 
said count does not allege that the plaintiff is the legal personal rejire- 
sentative of the said deceased in this country, nor any legal title in the 
plaintiff to sue in this country upon the said judgment; and also that 
the said count does not allege that the judgment first mentioned 
therein was final and definitive.” Joinder. 

He also demurred to the second count, on the ground tliat “the said 
count does nut allege that the plaintiff' is the legal personal represent¬ 
ative of the said deceased in this country, nor any legal title in the 
plaintill’to sue upon the said bills in this country.” Joinder. 
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The defendant also pleaded,—first, to the first count, that, though 
the said J. A. F. Vanquelin drew the said bills of exchange, yet he 
did not draw them at Orleans, as alleged. 

Eleventh plea, to the first count, that the sums of money alleged 
to be due by virtue of the said judgment and the said injunction and 
under the circumstances in the said count mentioned, would, accord¬ 
ing to the laws of the said empire of France, form part of the succes¬ 
sion of the said J. A. F. Vanquelin, deceased, and be assets in the 
hands of the plaintiff as such donee of the universality of the real and 
personal estates belonging to the said succession of the said deceased 
to be administered, such donee being according to the *said r.g-Q 
laws the representative of the said deceased in France, and '• 
entitled to tlie said sums of money in her said representative capacity, 
and not otherwise; and that the plaintiff is not in this country the 
executrix of the last will and testament of the said J. A. F. Vanque¬ 
lin, deceased, or the administratrix of the goods, chattels, and credits 
which were of the said J. A. F. Vanquelin, deceased, at the time of 
his death. 

Twelfth plea, to the first count, that the judgment in the said count 
first mentioned, was a judgment by default against the defendant for 
not appearing in the said proceedings in the said Court of the Tribu¬ 
nal of Commerce, and that, according to the law of France, the said 
judgment and the said injunction in the said count mentioned would 
become void and of no effect, as of course, as soon as the defendant 
entered an opposition to the said judgment in the said court in which 
the same was obtained.* 

Thirteenth plea, to the first count, that the said judgment of the 
said Court of the Tribunal of Coipmerce was a judgment by default 
for want of appearance by the defendant; and that the said court was 
not a court of competent jurisdiction in that behalf, as alleged, accord¬ 
ing to the laws of the said empire, because the defendant was not a 
trader when he accepted the said bills, and because the said bills 
falsely purport to have been drawn at Orleans, whereas the .said bills 
were not drawn at Orleans; and that the said J. A. F. Vanquelin was 
not there domiciled at the time the said bills were so drawn as aforesaid. 


Sixteenth plea, to the second count, that the plaintiff is not in this 
country the executor of the last will and testament of the said J. A. 
F. Vanquelin, deceased, or the administrator of the goods, chattels, 
and credits which were of the said J. A. F. Vanquelin, deceased, at 
the time of his death. 

*Eightecnth plea, to the first and second counts, that the 
said J. A. F. Vanquelin, deceased, and the defendant, in the ^ 
said empire of France, agreed to purchase for their joint benefit a 
certain debt due to one Madame de Querccque, and charged upon 
certain property in France, at a certain price which was below the 
amount of the said debt; and it was agreed between them that the said 
deceased should advance the purchase-money, and that the defendant 
should accept the said bills in the said counts mentioned as a security 
to the said deceased in case the said debt should not realize the 
amount of the said purchase-money; and that, except as aforesaid, 
there was never any value or consideration for the defendant’s accept¬ 
ing the said bills; and that the said deceased recovered and received a 
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large sum of money in respect of the said debt, and retained the same; 
and that the part or share thereof belonging to the defendant and so 
retained by the said deceased was more than sufficient to satisfy the 
claim of the said deceased in respect of the said judgment and bills of 
exchange. 

The plaintiff demurred to the first plea, on the ground that "there 
is nothing to show that it was material that the bills should have 
been drawn at Orleans.” Joinder. 

She also demurred to the eleventh plea, on the ground that “the 
plea admits that the plaintiff paid the amount of the said judgment in 
discharge of her own liability, and was therefore entitled to sue the 
defendant to recover the amount, and that it is altogether immaterial 
that she was not executrix in this country.” Joinder. 

She also demurred to the twelfth and thirteenth pleas, on the 
ground that each of those pleas ‘‘admits the existence of the judg¬ 
ment, and that it was regular and binding, and, until set aside or 
reversed, it must ‘be taken to have been well founded and 


*352] 


within the jurisdiction of the court.” Joinder. 


She also demurred to the si.xteenth plea, on the ground that “it is 
immaterial that the plaintiff is not executor in this country.” Joinder. 

She also demurred to the eighteenth plea, on the ground that “it is 
consistent with the plea that the said debt did not realize the amount 
of the said bills, and that therefore there was value and consideration 
to the defendant to the amount of the difference between the sum 
realized and the money advanced by the deceased.” Joinder. 

Montague Smith, Q. C. (with whom was W. Williams), for the 
plaintiff, (a)—The declaration is good. The main objection urged 
against it is, that the plaintiff is suing in a representative character, 
and therefore is bound to have a title derived from the proper court 
of this country. It may be conceded, that, if there are assets in this 
country to be obtaineil by suit here, it is necessary that the party 
suing should be armed with a probate or letters of administration. 
But here the plaintiff is not suing in a representative character. On 
becoming donee of the “univer.sality of tlie real and personal 
e.states belonging to tlie succession of her deceased husband at 
the time of his death, she became by the law of France personally and 
absolutely responsible for all the obligations of the deceased, and 
entitled personally and in her own name to sue for and enforce all 
his rights and claims. That being so, there is nothing to prevent her 
from suing here in her own riglit upon tlie judgment which she has 
obtained. The general rule of law upon this subject is well laid down 
in Story’s Conflict of Law.s, §§ 512, 513. “In regard to the title of 
executors and administrators derived from a grant of administration 
in the country of the domicil of the deceased, it is to be considered 


(a) The points inarkcil for nrKumont on the part of the plaintiff were as follows 
A» to the demorrert to the dtvlitrntion ,—“ I. As to both count?, that it is not material whether 
the plaintiff is accnnlinf? to Enjjlish law tho legal personal representative, and it sufllciently 
appears, that, according to the law of France, the plaintiff could have sued in her own name^ 
and ihi.s is sufficient: 

*‘2. That it must bo taken that the plaintiff is the legal repre.senlatire of her lute bu.shand: 
As to the first count, that tho pluiutiff, under the circumstance?, could sue in ber own 

fight." 

A9 to the demurrere to the Tho grounds respectively assigned therein/' 
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that that title cannot de jure extend, as a matter of right, beyond the 
territory of the government which grants it,-and the movable pro¬ 
perty therein. As to movable property situated in foreign countries, 
the title, if acknowledged at all, is acknowledged ex comit.'ite: and of 
course it is subject to be controlled or modified .as every nation may 
think proper, with reference to its own policy and the rights of its 
own subjects.” “It has hence become a general doctrine of the com¬ 
mon law recognised both in England and America, that no suit can 
be brought or maintained by any executor or administrator, or 
against any executor or administrator, in his official cap.acity, in the 
courts of any other country, except that from which he derives his 
authority to act in virtue of the probate and letters testamentary or 
the letters of administration there granted to him. But, if he desires 
to maintain any suit in any foreign country, he must obtain new 
letters of administration, and give new security according to the 
general rules of law prescribed in that country, before the suit is 
brought.” For this Dr. Story refers to numerous authorities, E 
as well as Irish and American. That is, where ‘there are 
assets to be administered in the country, property within the 
jurisdiction of the ordinary. Here, the plaintiff is suing in respect of 
a payment made by her personally as surety for the defendant. 
There can be no reason why she should not be allowed to sue for it 
in her own name and right. In Story, § 510, it is said: “If a foreign 
administrator has, in virtue of his administration, reduced the personal 
property of the deceased there situated into his own pos.session, so 
that he.has acquired the legal title thereto according to the laws of 
that country; if that property should afterwards be found in another 
country, or be carried away or converted there against his will, ho 
may maintain a suit for it there in his own name and right per.sonally, 
without taking out new letters of administration; for, he is to all 
intents and purposes the legal owner thereof, although he is so in the 
character of trustee for other persons. In like manner, if a specific 
legacy of personal property is bequeathed in a foreign country, and 
the legatee has, under an administration there, been admitted to the 
full possession and ownership by the administrator, he may afterwards 
sue in his own name for any injury or conversion of such property in 
another country, where the property or wrongdoer may be found, 
without any probate of the will there. The plain rea.son in each of 
these cases is, that the executor and the legatee have, each in his own 
right, become full and perfect legal owners of the property by the 
local law: and a title to personal property, duly aequired b\' the lex 
loci rei sitae, will be deemed valid and be respected as a lawful and 
perfect title in every other country.” “The like principle (§ 517) will 
apply where an executor or administrator, in virtue of an administra¬ 
tion abroad, becomes there pos.scssed of negotiable notes belonging to 
the deceased, which are payable to bearer; for, then he becomes the 
“legal owner and bearer by virtue of his administration, and r +355 
may sue thereon in his own name; and he need not take out '■ 
letters of administration in the state where the debtor resides, in order 
to maintain a suit against him.” And see the authorities collected 
and commented upon in 1 Williams’s Executors, 5th edit., 320 et seq. 
Here, the domicil of both plaintiff’ and defendant was in France. In 
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The Attorney-General v. Bouwens, 4 M. & W. 171, 191, where this 
subject is very fully discussed, Lord Abintjer, C. B., says: “What¬ 
ever may have been the origin of the jurisdiction of the ordinary to 
grant probate, it is clear that it is a limited jurisdiction, and can be 
exercised in respect of those effects only which he would have had 
himself to administer in case of intestacy, and which must therefore 
have been so situated as that he could have disposed of them in pios 
usus. As to the locality of many descriptions of effects, household 
and movable goods, for instance, there never could be any dispute: 
but, to prevent conflicting jurisdictions between different ordinaries 
with respect to choses in action and titles to property, it was estab¬ 
lished as law that judgment-debts were assets, for the purposes of 
jurisdiction, where the judgment is recorded; leases, where the land 
lies; specialty-debts, where the instrument happens to be ; and simple- 
contract-debts, where the debtor resides at the time of the testator’s 
death: and it was also decided, that, as bills of exchange and promis¬ 
sory notes do not alter the nature of the simple-contract debt, but are 
merely evidences of title, the debts due on these instruments were 
assets where the debtor lived, and not where the instrument was 
found.” The first plea is clearly bad. [Lus/i, Q. C., conceded that.] 
The eleventh plea,—that the money alleged to.be due by the law of 
France formed part of the succes.sion of the deceased,—is also bad. It 
*qrf-i does not deny' the ^plaintiff’s liability to pay the amount of 
-* the judgment to Bolli, or the fact of the payment; nor does it 
even allege that it formed assets of the deceased in this country; and, 
for the reasons already urged, it is no answer to the plaintiff’s claim 
to say that that which she is seeking to recover formed assets in 
France, and that the plaintiff has not obtained probate or letters of 
administration here. The twelfth plea addresses itself to the judg¬ 
ment of the court of the Tribunal do Commerce. As it stands, it is a 
valid judgment: but it is not needed to sustain the present action. 
The’thirteenth plea is also clearly a b.ad plea. By the comity of 
nations, the judgment of a foreign court is held to be conclusive of 
the rights between the parties, unle.ss it be shown that there was a 
total absence of jurisdiction, and that the proceeding was contrary to 
natural justice. The courts here cannot try questions which might 
have been tried, and must be assumed to have been properly tried, in 
the foreign court. The authorities upon this subject are so well 
known that it is hardly necessary to refer to them. They will all be 
found collected in the notes to fl’he Duchess of Kingston’s Case, in 2 
Smith’s Leading'Cases, 5th edit., 682 et seq. The question sought to 
be raised by the sixteenth plea, th.at the plaintiff is not executor or 
administrator of the deceased in this country, is already disposed of. 
And the eighteenth plea discloses only matter which might have been 
urged by way of defence in the foreign court. 

Lits/i, Q. C. (with whom was H. J. Hodgson), contrii.(fi)—“ The gene- 

(a) The points marked for nrjjument on the part of tbo defendant were as follows :— 

Attn the dcmnrrtrt to the dcvUiratiun^—As to tho first count.—“That the plaintiff claims 
according to tbo laws of France ns the universal donee of the succession heliuiging to tbo 
deceased VanqueliD, and in that capacity and in his right to enforce the said judgment againat 
the defendant; but that, though the count states that tho plaintiff was by tho laws of Franco 
substitutod for the deceased Vanquelin with respect to tho defendant, as regards the said bills 
of exchange and the said judgment thereon to ail intents and purposes, it docs not appear that 
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ral rule is, that, in order to sue in *any court of this country, r#oci- 
whether of law or equity, in respect of the personal rights or *- 
property of a deceased person, the plaintiff must appear to have ob¬ 
tained probate or letters of administration in the proper spiritual court 
of this country 1 Williams on Executors, 5th *edit., 321: and 
see the judgment of Tindal, C. J., in Whyte v. Rose, 3 Q. B. 

493 (E. C. L. R. vol. 43), 2 Gale & D. 312. It is immaterial where 
the money when recovered will be administered. No doubt, a judg¬ 
ment-debt constitutes assets where the judgment is recorded; but that 
means a judgment of a court in this country. A simple-coMract-debt 
is assets only where the debtor is found : and here a foreign judgment 
ranks among simple-contract-debts. The question is, does the plain¬ 
tiff clajm the money from the defendant as representing her deceased 
husband? If she does, her title to sue must be vouched by the pro¬ 
per spiritual court here. The declaration is studiously ambiguous in 
this respect: it alleges that the plaintiff is “the donee of the univer¬ 
sality of the real and personal estates belonging to the succession of 
Vanqueliu at his death, *and thereby and according to the laws pggg 
of France, all rights, claims, and causes of action, and also all '• 
liabilities and obligations of Vanquelin, vested in the plaintiff per¬ 
sonally and absolutely, and the plaintilT beeaine, according to the said 
laws, liable personally upon the said judgment, and also entitled per¬ 
sonally in her own name to sue for and enforce all the rights and 
claims of Vanquelin.” In what does that substantiality differ from 



the plaintiff is the legal personal representative in this country: ^^and that the said judgment 
ia not final and definitive/* 

As to the second count,—That the count states certain acceptances of the defendant in 
favour of the deceased Vanquelin, and that the amount thereof was due to the deceased at the 
time of bis death; but, though the count shows that the same passed to tho plaintiff according 
to the laws of France on the death of the said deceased, there is no allegation that the plaintiff 
ia the legal personal representative in this country of the said deceased/* 

Ab (o the demurrere to the pleae ,— 

As to the first pica ,—** That, an immaterial traverse cannot be demurred to ; but, as the over- 
ment relates to a bill of exchange drawn in a foreign country, there is nothing to show that tho 
traverse is immaterial/* 

As to the eleventh pica,—Tho pica alleges that the subject-matter of the first count is part 
of the estate of the deceased Vanquelin, and that the plaintiff is entitled to it in France in her 
capacity as representing the deceased, and not otherwise; and, that being so, the plaintiff is 
not entitled to sue in her own right in this country. Her having in her representative capacity 
in France discharged tho liability of tho deceased, cannot put her in a bettor position than if 
the deceased himself had discharged it. The count shows that the plaintiff sues only in right 
of the deceased, and does not aver that she is hi.s legal personal representative in this country.” 

As to the twelfth plea,—<*The plea shows that the judgment declared upon is not binding, 
since it would become void and of no effect, as of course, upon the defoodant merely entering 
an opposition to it. This is not like a judgment by default for non-appearance in this country.” 

As to the thirteenth pica,—^‘Tbe count alleges that the said court was a court of competent 
jurisdiction, and this plea traverses that averment, and states the law of Franco upon that 
point. The whole matter, therefore, was coram non judico, and the court in Franco must have 
been misled/* 

As to the sixteenth plea,—The second count, to which this plea is pleaded, is founded upon 
the defendant’s alleged acceptances in favour of the deceased Vanquelin, and alleges that they 
were due to him at the time of his death. The plaintiff may bo the legal representative of the 
deceased Vacquclio in France; but no person can sue in the courts of this country in right of 
a deceased, except bis legal personal representative empowered or appointed by the proper trU 
banal of this country.” 

As to the eighteenth plea,—“ The plea shows, that, out of money belonging to the defendant, 
the said Vanquelin retained moro than sufficient to satisfy his claim in respect of the said judg¬ 
ment and bills of exchange, and that therefore he has been paid/* 

C. B. N, S., VOL. XV.— 15 
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the position of an executor or administrator here? [Eble. C. J.— 
The rights and liabilities of the testator or intestate do not devolve 
personally and absolutely oji his executor or administrator.] It is not 
alleged that the plaintiff would be liable according to the French law 
beyond the amount of the assets coining to her hands. If this debt 
when recovered would form part of the deceased’s assets or “ succes¬ 
sion,” the plaintiff can only sue for it as his administratri.x : King o. 
Thorn, 1 T. R. 439 ; Ord v. Fenwick, 3 Ea.st 103. [Williams, J.— 
It was not necessary for the plaintiff, under the circumstances stated 
in this declaration, to have probate or letters of administration to 
entitle her to sue. The payment to Bolli was after the death of Van- 
quelin: the plaintiff was not bound to sue in a representative charac¬ 
ter.] The judgment of Lord Ellenborough in Ord v. Fenwick shows 
that she was. [Erle, C. J.—It was enough, to sustain Lord Ellenbo- 
rough’s proposition there, that the plaintiff have sued as execu¬ 
trix.] The plaintiff is not suing here upon a judgment obtained by 
her in France: the proceeding in the Tribunal Civil of the First 
Instance of the department of the Seine, was merely a proceeding 
founded upon and intended to enforce the judgment of the Court of 
the Tribunal of Commerce. The second count raises another ques¬ 
tion. There is no allegation there that the plaintiff has paid any money, 
found a right in herself. The *eleventh plea deals 
J with the judgment and the proceeding to enforce it. If the 
first count makes the plaintiff’ no more than an executrix or adminis¬ 
tratrix, the eleventh plea is a good answer to that: it is a traverse 
that she fills that character. So that either the declaration is bad, or 
the plea is good as traversing what the plaintiff alleges to the con¬ 
trary. She alleges that the character with which she is clothed en¬ 
titles her (in France) to sue, not “in her own right,” but "in her own 
name,” which is no more than an executor might .say. As to the 
twelfth plea, it is clear that there can be no cause of action here upon 
a judgment of a foreign court which is not final in the country where 
it is obtained. This plea alleges th.at the defendant miglit come in at 
any time and set that judgment aside. The thirteenth plea is a denial 
of the jurisdiction of the court in which the judgment was obtained. 
It goes on to allege why; but that is wholly immaterial; for, the 
foreign law is only matter of evidence. The sixteenth plea is a good 
answer to the second count if the argument that the plaintiff was 
bound to sue in a representative character is well founded. As to 
the eighteenth plea,—if there was a special bargivin such as is alleged 
in this plea, no implied promise to repay the money could arise. As 
regards the second count, the plea amounts in substance to this, that 
the bills were accepted for the accommodation of the drawer, and 
that there was no value or consideration for the defendant’s accept¬ 
ance. 

Smith, in reply.—The first count distinctly avers that the plaintiff 
is suing, not in a representative character, but in her own right. If 
she w'as entitled to sue in her own right in respect of this cause of action 
in France, she is entitled to do so here. [Eule, C. J.—We think the 
first count tenable on the ground put by *my Brother Wil- 
liams, viz., that the plaintiff’ paid the money after the death of 
Vanquelin, and so became entitled to sue in her own name and right. 
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Address your attention to the .second count, and to the pleas, and more 
especially to the eighteenth. W illiams, J.—In whatever language yon 
put it, you cannot disguise the fact that the plaintift' was the personal 
representative of her husband in France. The second count relies on 
a cause of action which accrued to the husband in his lifetime.] The 
second count alleges that the bills were drawn and accepted in France, 
that the plaintift' was donee of the universality, and as such entitled 
by the law of France to sue in her own name and in her own right in 
respect of claims and causes of action accruing to her in that charac¬ 
ter: and this is not traversed: consequently that which is essential 
to give her the right so to sue in France is admitted. [Keating, J.— 
What is the precise position of the “ donee of the universality” by 
the French law? Hodgson. —If she chooses to take the as.sets with¬ 
out inventory, she becomes liable to all the debts and oblig.ations of 
the deceased: but, if she avails herself of the benefit of inventory, 
her liability is limited to the value of the assets.] What the law of 
France may be, is only matter of proof, if traversed. The eleventh 
plea is sufficiently answered by what has already been said. The 
twelfth plea shows that the judgment is an existing judgment. [WIL¬ 
LIAMS, J.—What judgment?] The judgment obtained by Bolli in 
the Court of the Tribunal de Commerce. The other is a proceeding 
in a dift'erent court—an injunction to pay. As to the thirteenth plea, 
—whether the defendant was a trader or not, or whether the allega¬ 
tion that the bills were drawn at Orleans were true or not, were mat¬ 
ters properly triable in the Tribunal of Commerce. These are matters 
which it is not for this court to enter into. ♦Where the court r*3g2 
in which the judgment, whether foreign or colonial, is pro- ^ 
nounced has jurisdiction over the subject-matter and over the person 
of the defendant, and it appears that he has had an opportunity of 
making his defence there, the grounds of the judgment cannot be 
impeached in an action upon the judgment in our courts: The Bank 
of Australasia v. Nias, 16 Q. B. 717 (E. C. L. R. vpl. 71); Castrique 
V. Imrie, 8 C. B. N. S. 1 (E. C. L. R. vol. 98); Imrie v. Castrique, 8 
C. B. N. S. 405. [Williams, J. — You say that the effect of the judg¬ 
ment by default in the French court is, to admit that the plaintift' was 
in a position to prove everything that was necessary to give him suc¬ 
cess in the action?] Yes. As to the eighteenth plea, if what is there 
alleged was part of the original bargain or arrangement, it might have 
been set up as a defence in the French court. The statement in that 
plea is at all events no answer to the allegation in the declaration that 
the plaintiff was obliged to pay the amount of the judgment to Bolli, 
and thus became by the law of France entitled to enforce it against 
the defendant. The facts, if true, might possibly be an answer to 
the second count, as showing in effect that the bills were accommoda¬ 
tion bills; and, if it had been confined to that, it probably would not 
have been demurred to. [Williams, J.—Our judgment may be 
divided on the demurrer to that plea.] 

Hodgson, with the permission of the court, referred to the following 
additional authorities:—Havelock v. Rockwood, 8 T. R. 268; Bowles 
V. Orr, 1 Y. & C. 464; Plummer v. Woodburne, 4 B. & C. 625 (E. 0. 
L. R. vol. 10), 7 D. & R. 25; Smith v. Nicolls, 7 Scott 147, 5 N. C, 
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222, 7 Dowl. P. C. 282, aud Patrick v. Shedden, 2 Ellis & B. 14 (E. 
C. L. R. vol. 75).(a) 

♦ <1631 *Erle, C. J.—Upon the argument of these demurrers, 
J several questions have been raised with reference to the French 
law. The foundation of the litigation was certain bills of exchange 
of which the deceased, Jacques Alexander Francois Vauquelin, was 
drawer, the defendant the acceptor, and one Bolli the endorsee. Bolli 
brought an action against both drawer and acceptor in the Court of 
the Tribunal de Commerce of the department of the Seine, and ob¬ 
tained judgment against them. Vanquelin, the drawer, died; his 
widow, the now plaintiff’, in accordance with the laws of France, 
became the donee of the universality of the real and personal estates 
belonging to the succession of the deceased at his death; and she 
alleges that thereby and according to the laws of France all rights, 
claims, and causes of action, and all liabilities and obligations of the 
deceased ve.sted in her personally and absolutely, and she became, 
according to the said laws, liable personally upon the said judgment, 
and also entitled personally and in her own name to sue for and 
enforce all the rights and claims of the deceased, and that she was 
according to the said laws substituted for and placed in the same posi¬ 
tion with respect to the defendant, as regarded the said bills of ex¬ 
change and the judgment thereon, to all intents and purposes, as the 
deceased had been in his lifetime. The count then goes on to allege 
that afterwards, and whilst the judgment was in full force and un¬ 
satisfied, and the plaintiff' and defendant were both liable thereupon, 
the plaintiff, in accordance with the laws of France, was obliged to 
pay and did pay the full amount of the judgment and all interest due 
thereon, and that thereupon Bolli delivered to her the said bills of 
exchange and the record of the said judgment, and the plaintiff then 
became and still was according to the laws of France entitled to the 
benefit of all the rights of Bolli "‘upon the said judgment 
against the defendant, and entitled to enforce the same against 
the defendant, and to be substituted for Bolli in all his rights against 
the defendant in respect of the said judgment; and that the defendant 
became indebted and liable to pay her the amount so paid by her 
upon the said judgment, with 6 per cent, interest thereon until p.ay- 
ment. The count then goes on to allege that the plaintiff, having 
these rights, in order to keep alive the liability of the defendant, and 
to prevent the same from being barred by lapse of time, and in order 
to give effect to and enforce her claim against the defendant, took 
proceedings in the Tribunal Civil of the First Instance of the depart¬ 
ment of the Seine, and that thereupon, according to the practice and 
procedure of the said court, on the 2d of April 1862, by adjudication 
of the said court an injunction was made to the defendant to pay cer¬ 
tain sums of money for principal, interest, and costs, and it was 
adjudged and notified to the defendant that he would be constrained 
to do so by all lawful means and by arrest of his body. That is the 
substance of the first count. The substance of the second count is, 
that certain bills of exchange were drawn upon the defendant by the 
deceased, and accepted by him, and dishonoured; that the deceased 
died, and the plaintiff was according to the laws of France the donee 
(<i) And see Simpson «. Fogo, 29 Law J., Cfa. 657, on appeal, 32 Law J,, Cb. 249. 
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of the universality of the personal and real estates belonging to the 
succession of the deceased, and thereupon became entitled to all debts, 
claims, and causes of action which the decea.sed was entitled to, and 
the same became and were according to the said laws vested in the 
plaintiff personally and absolutely, in the same manner to all intents 
and purposes as they were vested in the deceased, and the plaintiff 
was entitled to demand and sue for the same in her owu name and in 
her own right, and the claims and rights of the deceased upon r*g 0 K 
♦the said bills became vested in the plaintiff, and she became 
entitled to sue the defendant thereupon in her own name and in her 
own right; and she demands payment of the amount thereof and 
interest. The ground of the demurrer to these two counts, i.s, that 
the plaintiff is in effect suing in a representative character, which she 
cannot do without having obtained letters of administration in this 
country. The allegation in both counts is, that, being donee of the 
universality of the personal and real estates belonging to the succes¬ 
sion of her decea.sed husband, the plaintiff became according to the 
laws of France entitled to all the property and rights of the deceased 
absolutely in her own right, and not in any representative capacity. 
I arn of opinion that that averment, if it were nece.ssary to stand upon 
it, must be taken to be true, and so it appears upon the record that 
the law of France, in which country all the parties were domiciled, 
would give her a locus standi to sue there in her personal capacity. 
But it is not nece.ssary to rest upon that. The first count shows, that, 
after the death of her husband, the plaintiff paid the amount due to 
Bolli in respect of the bills and the judgment; and that, it seems, 
would give her the right to sue in the courts of France in her own 
name and in her own right, as indeed it would in this country also. 
It has on many occasions been held that an executor or administrator 
has his election to sue either in his own right or in his representative 
character in re.^pect of transactions arising since the death of the 
testator or intestate, although what is recovered would be a.ssets in 
his hands. Here, the alleged cause of action is founded mainly upon 
what was done by the plaintiff after the death of her husband. There 
is a further answer to the demurrer to the first count, viz. that the 
rights of the plaintiff were confirmed by the second adjudication or 
injunction *obtained by her in the Tribunal Civil of the First 
Instance of the department of the Seine, which entitled her to \ 
execution against the defendant in that country. It seems to me, 
therefore, that there is abundant on the first count to show that the 
plaintiff has a good cause of action against the defendant in her in¬ 
dividual capacity, without having recourse to the special matter before 
adverted to. As to the demurrer to the second count, it is clear that 
the plaintiff took the bills on the death of her husband, and, if nothing 
more appeared, she could only enforce them here by clothing herself 
with the character of his representative. But the law of domicil 
attaches to these parties; and there is a distinct averment that the 
plaintiff was, according to the laws of France, “ the donee of the 
Universality of the personal and real estates belonging to the succes¬ 
sion of the deceased, and thereupon became entitled to all debts, 
Haims, and causes of action which the deceased was entitled to, and 
the same became and were according to the said laws vested in the 
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plaintiff personally and absolutely iii the same manner to all intents 
and purposes as they were vested in the deceased, and the plaintiflF 
was and is entitled to demand and sue for the same in her own name 
and in her own right, and the claims and rights of the deceased upon 
the said bills became vested in the plaintiff, and the plaintiff became 
entitled to sue the defendant thereupon in her own name and in her 
own right." I think it sufficiently appears upon this record that the 
plaintiff was entitled to sue upon these bills in her own right; the 
fact of her being the donee of the universality of the personal and 
real estates belonging to the succession of her deceased hu.sband 
giving her by the law of France rights different from those which an 
executor or an administrator has in this country. I am therefore of 

plaintiff is entitled to our judgment upon the 
demurrers to both counts of the declaration. 

There are then several pleas which have been demurred to. The 
first of these, the first plea upon the record, which alleges that the 
said bills of exchange were not drawn at Orleans, is clearly bad. The 
eleventh plea, to the first count, states that the sums alleged to be due 
by virtue of the said judgment and injunction, and under the circum¬ 
stances in the count mentioned, would, according to the laws of France, 
form part of the succession of the decea.sed, and be assets in the hands 
of the plaintiff as such donee of the universality of the real and per¬ 
sonal estates belonging to the succession of the deceased, to be admin¬ 
istered; such donee being, according to the said laws, the representa¬ 
tive of the decea.sed in BVance, and entitled to the said sums of money 
in her representative character, and not otherwise. That which I have 
already said as to the plaintiff’s right to maintain the action in her 
own name, when dealing with the first count of the declaration, and 
as to her rights in respect of the second adjudication, in the Tribunal 
Civil of the First Instance of the department of the Seine, seems to 
me equally to afford an answer to this plea, and to entitle the plain¬ 
tiff to judgment upon the demurrer thereto. The twelfth plea, to the 
first count, alleges that the judgment in the first count mentioned was 
a judgment by default for want of an appearance by the defendant in 
the Court-of the Tribunal of Commerce, and by the law of France 
would become void as of course on an appearance being entered. I 
apprehend that every judgment of a foreign court of competent juris¬ 
diction is valid, and may be the foundation of an action in our courts, 
though subject to the contingency, that, by adopting a certain course, 
the party against whom the judgment is obtained might cause 
it *to be vacated or .set aside. But, until that course has been 
pursued, the judgment remains in full force and capable of being sued 
upon. The plaintiff, therefore, must have judgment on the demurrer 
to this plea. The answer set up by the thirteeuth plea (also to the 
first count), is, that the Court of the Tribunal de Commerce was not 
a court of competent jurisdiction according to the French law, because 
the defendant was not a trader when he accepted the bills, and because 
the bills falsely purported to be drawn at Orleans, whereas they were 
not drawn there, nor was the drawer domiciled there at the time tha 
bills were drawn. But I am of opinion that the judgment of a foreign 
court is valid if the court has jurisdiction over the person and over 
the subject-matter of the action: and it seems to me upon this plea 
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that the Court of the Tribunal de Commerce had jurisdiction over the 
subject-matter of the suit in which the judgment was obtained, viz., 
the liability of the acceptor of a bill of exchange, and that, if it were 
matter of defence that the defendant was not a trader or not re-sident 
within the juri.sdiction of the court, it was a matter which ought to 
have been set up by way of defence in that court, and cannot avail 
the defendant in an action upon the judgment here. The definition 
of a “ trader” according to the French law may be very different from 
that of a trader according to our law. So, as to the question whether 
or not Vanquelin resided at Orleans when the bills were drawn,— 
that also might have been tried and disposed of in the court there. 
The force and validity of a foreign judgment, and the grounds upon 
which it may be impeached in the courts of this country, are well 
laid down in the case of The Bank of Australasia v. Nias, 16 Q. B. 
717 (E. C. L. R. vol. 71), where Lord Campbell, in delivering the 
judgment of the court (p. 737) says: “If the judgment was given by 
a court *in foreign country, or in a court of one of our colo- r»otfq 
nies governed by a foreign law, how is the cause to be re-tried *- 
at nisi prius? In the absence of direct authority, it gives us great 
satisfaction to think that Lord Denman seems to have taken the same 
view of the subject in Ferguson v. Mahon, 11 Ad. & E. 179 (E. C. L. 
R. vol 39), 3 P. & D. 143, and still more distinctly in Henderson v. 
Henderson, 6 Q. B. 238 (E. C. L. R. vol. 51),(a) where he intimates a 
clear opinion that ‘a plea to an action on the judgment of a colonial 
court ought to steer clear of an inquiry into the merits of the case; 
for, whatever eonstituted a defence in that court ought to have been 
pleaded there.’ ” The sixteenth plea, to the second count, is, that 
the plaintiff is not executor or administrator of Vanquelin, deceased. 
For the reasons before given in dealing with the seeond count, I think, 
that, as the plaintiff is the donee of the universality of the personal 
and real estates belonging to the succession of the deceased, and be¬ 
came thereby entitled to all debts, &c., to which he was entitled, 
which by the French law became vested in her personally and abso¬ 
lutely in the same manner as they were vested in him, and she was 
entitled in France to demand and sue for the same in her own name 
and right, it is quite immaterial whether or not she was executrix in 
this country. The eighteenth plea, which is pleaded to both counts, 
states that the deceased and the defendant, in France, agreed to pur¬ 
chase for their joint benefit a debt due to one Madame de Querecque, 
and charged upon certain property in France; that it was agreed be¬ 
tween them that the decea.sed should advance the purchase-money, 
and that the defendant should accept the bills in the declaration men¬ 
tioned as a security to the deceased in case the debt should not realize 
the amount of the purchase-money; that, except as aforesaid, there 
was ■^never any value or consideration I'or the acceptance of ritoirn 
the bills; that the deceased recovered a large sum in respect *■ 
of the said debt, and retained the same; and that the share thereof 
belonging to the defendant and so retained by the deceased, was more 
ihan sullieient to satisfy the claim of the deceased in respect of the 
said judgment and bills. The effect of this plea is, that this is an 
action by the drawer of an accommodation bill against the acceptor, 
(a) And seo Henderson «. Henderson, 11 Q. B. 1015 (E. C. L. R. Tol. e.l). 
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and that there was no value or consideration for the acceptance. It 
seems to me that the answer to that plea, so far as it is pleaded to the 
first count, is, that the satisfaction is alleged to have accrued in the 
lifetime of the plaintifl'’s husband, and that the money in respect of 
which she is suing was paid by her since his decease. As to the first 
count, therefore, the plea fails: but, as to the second count, it appears 
to me that the eighteenth plea affords no answer. 

The result is, that, in my opinion, the plaintiff is entitled to judg¬ 
ment upon all the demurrers, excei)t as to the eighteenth plea; and 
that, as to so much of that plea as is pleaded to the first count, there 
should be judgment for the plaintiff, and, as to so much as is pleaded 
to the second count, judgment for the defendant. 

AVilliams, J.—I am of the same opinion. As to the first count, I 
think ,our judgment on the demurrer thereto ought to be for the 
plaintiff. I do not consider, that, in so holding, the court will in any 
way depart from or diminish the effect of the rule which has been 
established by a long series of cases as well at law as in equity upon 
this subject, viz. that, in order to entitle a party to sue in any court 
in this country, whether of law or of equity, in respect of the property 
, or the personal rights of a deceased person, he must *show that 
he has obtained probate or letters of administration from the 
proper court of this country. That rule was recognised by Lord 
Cottenham in Tyler v. Bell, 2 Mylne k Cr. 89, and Price v. Dewhurst, 
4 Mylne & Cr. 76; and also by the Exchequer Chamber in Whyte v. 
Eo.se, 3 Q. B. 493, 507 (E. C. L. R. vol. 43), 2 Gale &; D. 312, where 
Tindal, C. J.. in delivering the judgment of the court, distinctly says, 
—“It is well established, that, in order to sue in any court of this 
country, whether of law or equity, in respect of the personal rights or 
property of an intestate, the plaintiff must appear to have obtained 
letters of administration in the proper spiritual court of this country : 
see the judgment of Sir John Nicholl in Spratt v. Harris, 4 Llagg. 
Eccl. R. 405; and see also the judgment of the Lord Chancellor in 
Price V. Dewhurst.” That rule .so established is also recognised in 
the United States of America, as appears from a note by Mr. Troubat 
to his edition of Williams on Executors. But that learned author 
goes on to .say (and I agree with the qualification) that the rule does 
not apply unless the party is suing in right of the deceased. Apply¬ 
ing those principles to the first count, it appears to me to be plain that 
the right which the plaintiff is there seeking to enforce is not a right 
which the deceased ever had. It was not a personal right which 
formed part of his estate at the time of his death : but it was a right 
wliich was acquired by the plaintiff herself since her husband’s death. 
It was a right which was compounded of a payment made by her and 
a judgment obtained by her in a court of competent jurisdiction in 
Prance since his death. The right, therefore, which she is seeking to 
enforce by that count is not one which was ever vested in the deceased 
or which could form part of his estate, but a right wiiich the plaintiff 
herself had acquired, and whicli she was entitled to assert in her own 
name and in her own ‘individual capacity. These considerations 
‘ do not apply to the second count. As to that I must confess I 
feel some difficulty: but, as my Lord and my Brother Keating have 
come to the conclusion that this count is capable of being construed 
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in a way to which I will presently advert, I do not feel justified in 
differing from them, though I cannot help entertaining some doubt as 
to whether that is the proper construction to put upon it. There is 
no doubt that by the law of this country property which a man takes 
as executor may be so dealt with by him as to become his own. 
This was established so long ago as the case of Merchant v. Driver, 1 
Saund. 307; where it is said, that, “if an administrator, &c., pay with 
his own money the de'bts of tlie intestate, &c., in such order as the law 
appoints, to the value of all the goods, he may lawfully dispose of the 
goods as he pleases, and it will not be a devastavit.” He becomes in 
fact the purchaser of the goods. Now, here, the second count contains 
an averment, that, on the death of her husband, the plaintiff was 
according to the law of France the donee of the universality of the 
personal and real estates belonging to the succession of the deceased, 
and thereupon became entitled to all debts, claims, and causes of action 
which the deceased was entitled to, and the same became and were 
according to the said laws vested in the plaintiff personally' and 
absolutely in the same manner to all intents and purposes as they 
were vested in the deceased, and that the plaintiff was and is entitled 
to demand and sue for the same in her own name and in her own 
right. Now, the construction which the rest of the court put upon 
that, is, that it appears that the plaintiff has, by some course of con¬ 
duct and proceeding which is not (and need not be) particularized in 
the declaration, herself become according to the law of France the 
owner of these *rights, and in.ay enforce them, by reason of her [-♦g'rg 
undergoing per.sonal and individual liability in respect of them. *■ 

I must confess I was strongly impressed with the notion that this was 
only a disguised averment framed with a view to evade the rule which 
requires administration in order to entitle a party to sue in respect of 
the personal rights or property of a deceased person, but in substance 
amounting to no more than a statement that the plaintiff was the legal 
personal representative of her deceased husband. But I am disposed 
to assent to the view taken by my Lord and my Brother Keating, 
viz. that it does amount to an averment, that, according to the law 
of France, the plaintiff, by reason of the liability which her relation 
to the deceased’s property entailed upon her, acquired a personal and 
individual right to enforce this claim, and need not clothe herself 
with the character of his personal representative. With respect to 
the observations which my Lord has made upon the several pleas 
demurred to, it is enough for me to say that I fully concur in them. 

Keating, J.(rt)—I am of the same opinion. I entirely agree with 
all the observations which have been made by the Lord Chief Justice 
upon the first count of the declaration. As to the second count, it 
must not be supposed that there is any difference amongst the mem¬ 
bers of the court as to the rule which governs the mode of enforcing 
person.nl rights or claims to property of decea.sed persons. That rule 
is well established, and nothing in this judgment is intended to shake 
t. But I agree with my Lord that the second count does sufficiently 
show upon the face of it, that, according to the law of France, the 
plaintiff was entitled (in France) to this succession, and to sue in 

(a) J., was absent oq account of indisposition. 
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* 074-1 respect of it in her *own name and in her own right. It seem? 

to me that that is alleged in the count with sufficient distinct¬ 
ness, and that it is admitted by the demurrer. I also entirely agree 
with what has been said with regard to the pleas. At first I was 
disposed to think that the thirteenth plea presented some difficulty: 
but I think the distinction pointed out by Mr. Smith is well founds. 
The judgment of a foreign court may undoubtedly be impeached in 
our courts for want of jurisdiction, but not by the denial of any facts 
which it was competent to the foreign court to try and which that 
court may have decided on the merits. Now, the facts alleged in the 
thirteenth plea clearly would have been properly triable in the 
French court. We must assume that they were tried there; and we 
cannot re-try them here according to the laws and customs of another 
country. I think also that the plea is very loosely framed, and that 
it does not contain any distinct allegation that the facts therein stated 
would have deprived the French court of jurisdiction in the matter. 
It is unnecessary, however, to go into that. The result will be as 
my Lord has already stated. Judgment accordingly. 

Hodgson, on behalf of the defendant, asked leave to add a plea tra 
versing the law of France as to the matters alleged in the second 
count. 

Erlk, C. J.—We recommend your opponent to assent to that. 
You will no doubt arrange it with Mr. Williams. 


*Ee ALDINGTON and HANCOX and CHESSHIRE 
Nov. 22. 

Upon a submission to arbitration between two individuals (not bcin;^ partners in trade) and 
a third party, where the agreement of reference is signed by one of them thus ,—** A. for self and 
B.,’’—on making the submission a rule of court, it must be shown by affidavit that A. had the 
authority of B. to sign for him. 

Needham moved to make a submission to arbitration a rule of 
court pursuant to the 17th .section of the Common Law Procedure 
Act, 1854, 17 k 18 Viet. c. 125. The officer bad declined to draw 
up the rule without the direction of the court, on the ground that the 
agreement of reference did not appear to have been signed by Hancox 
or with his authority,—the executing parties being Chesshire and 
“Thomas Aldington for self and John Hancox.” Aldington and 
Hancox were not partners in trade, but were interested in the subject- 
matter of the reference as trustees. Aldington and Chesshire appeared 
before the arbitrator, but it did not appear that Hancox had. The 
award had been made against Chesshire. The learned coun.sel sub¬ 
mitted that there was no distitiction between this and any other 
description of agency; and that Hancox might ratify the act of 
Aldington at any time, and, the award being in his favour, there could 
be no doubt of his doing so. [Byles, J.—Under the 9 & 10 W. 3, c. 
15, s. 1, an affidavit of the due execution of the agreement of refer¬ 
ence was required. The words of the 17lh section of the Common 
Law Procedure Act, 1854, are more comprehensive.] 

Ekle, C. j.—G et an affidavit of Aldington, or of Hancox stating 
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that Aldington was authorized by Ilancox to sign the agreement of 
reference for him; and then it may pass. 

An affidavit of Hancox was afterwards produced to the proper 
officer, stating, “ that the action out of which the agreement of refer¬ 
ence arose had .his sanction *aud approval, and that Thomas r. 07 ^ 
Aldington in signing the agreement for himself and the depo- ^ 
nent acted therein for the benefit of their joint interest, and as the 
deponent’s agent, and that the agreement had his sanction and full 
concurrence,” and the submission was accordingly made a rule of 
court. 


BAIRD and Others v. WILLIAMSON and Others. Noo. 13. 

The owner of a mine at a hij^hcr level than an a^ljoininp mine has a right to work tho whole 
of bis mioo in the usual and proper manner for tho purpose of getting out the minerals in any 
part of bis mine; and he is not liable fur any water which flows by gravitation into such 
adjoining mine from works so conducted. Uut he bus no right by pumping or otherwise to be 
an active agent in sending water from his mtue into the adjoining mine. 

This was an action by the owners of a mine against those of an 
adjoining mine for .so working as to flood the mine of the plaintiffs. 

The first count of the declaration stated, that, before and at the 
time of the committing of the grievances by the defendants as there¬ 
inafter in that count mentioned, the plaintiffs were possessed of a 
certain ironstone mine lying and being in a certain vein or seam of 
ironstone called the red shagg ironstone seam, [which was a stratum 
of such a nature as to allow water to percolate and pass through it, 
as the defendants then well knew] ;(a)and tlie defendants before and 
at the time aforesaid were also possessed of certain ironstone mines 
lying and being in the same vein or seam near and adjoining to the 
said mine of the plaintiffs, but being on a higher level than the said 
mine of the plaintiffs, so that the water introduced *into the 
said vein or seam in the defendants' said mines would run '■ 
down from the same and pass into the plaintiffs' said mine from the 
said mines of the defendants, the stratum or floor on which the said 
vein, seam, and mines lay being impervious to water, and by means 
thereof, and of the dip or inclination thereof, preventing such water 
from e-scaping deeper into the earth or otherwise than into the plain¬ 
tiffs’ said mine, as the defendants then [also] well knew: Yet that the 
defendants, intending to escape the e.vpense of themselves raising to 
the surface of the earth the water next thereinafter mentioned, and 
to throw that expense upon the plaintiffs, by means of certain pump¬ 
ing-engines and of certain cruts or openings made by them between 
the said stratum of ironstone and divers lower strata in the earth in 
which large quantities of water arose, and in divers whereof the 
defendants were then working or preparing to work the mines, wrong¬ 
fully introduced and threw into their said first-mentioned mines great 
quantities of water arising in and coming from the said lower strata, 
and such water ran down from such miues of the defendants to the 

(«) The words within brackets were after the demurrers were di.sposcd of struck out, and 
those in the foot-notes inserted in tho various parts of the pleadinj^s by arrangement between the 
parties: and the second plea and the demurrer thereto were struck out of the record. 
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boundary of the [plaintiffs’ portion of the said stratum of ironstone],(a) 
and passed into and through the same and into the said mine of the 
plaintiffs,—by means whereof the plaintiffs were hindered and pre¬ 
vented from working their said mine so conveniently and profitably 
as they otherwise might and would have done, and were put to great 
expense in pumping and raising the said water from their said mine 
to the surface of the earth. 

The second count stated, that, before and at the time of the com¬ 
mitting of the grievances by the defendants as thereinafter in that 
count mentioned, the plaintiffs were possessed of a certain other 
ironstone mine lying and being in a certain vein or seam of 
**17R1 ^ironstone called the red mine ironstone seam [which was . 

a stratum of such a nature as to allow water to percolate and 
pass through it, as the defendants then well knew]; and the defend¬ 
ants before and at the time last aforesaid were also possessed of 
certain other ironstone mines lying and being in the same vein or seam 
near and adjoining to the said last-mentioned mine of the plaintiffs, 
but being on a higher level than the said last-mentioned mine of 
the plaintiffs, so that water introduced into the said last-mentioned 
vein or seam in the defendants’ said last-mentioned mines would run 
down froni the same and pass into the plaintiff's’ said last-mentioned 
mine from the said last-mentioned mines of the defendants, the stratum 
or floor on which the said last-mentioned vein, seam, and mines lay 
being impervious to water, and by means thereof, and of the dip or 
inclination thereof, preventing such water from escaping deeper into 
the earth or otherwise than into the plaintiffs’ said last-mentioned mine, 
as the defendants [also] then well knew: Yet that the defendants, in¬ 
tending to escape the expense of themselves raising to the surface of 
the earth the water next thereinafter mentioned, and to throw that 
expense upon the plaintiffs, by means of certain pumping-engines and 
of certain cruts or openings made by them between the said last- 
mentioned stratum of ironstone and divers lower strata in the earth 
in which large quantities of water arose, and in divers whereof the 
defendants were then working or preparing to work the mines, wrong¬ 
fully introdueed and threw into their said mines in this count first 
mentioned great quantities of water arising in and coming from the 
said lower strata, and such water ran down from such last-mentioned 
mines of the defendants to the boundary of the plaintiffs’ [portion of 
,oiTq-| the said last-mentioned stratum of ironstone],(i)and passed *into 
-* and through the same, and into the said last-mentioned mine 
of the plaintiffs,—by means whereof the plaintiffs were hindered and 
prevented from working their said last-mentioned mine so conveni¬ 
ently and profitably as they otherwise might and would have done, 
and were put to great expen.se in pumping and raising the said water 
from and out of their said last-mentioned mine to the surface of the 
earth. 

Second plea, to the first and second counts respectively, that 
tne said veins or seams of ironstone in those counts respectively 
mentioned were not respectively strata of such a nature as to allow 
water to percolate and pass through them respectively, nor could 
water introduced into the said veins or seams respectively in the de- 

(a) Bald mine. (6) said last-meotioDed mioo. 
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fendants’ mines in those counts respectively mentioned run down from 
the same and pass into the said mines of the plaintiffs in those counts 
respectively mentioned, as in those counts respectively alleged. 

Third plea, to the first and second counts respectively, that the said 
cruts or openings in those counts respectively mentioned were made 
by them as in those counts respectively mentioned, for the purpose 
of reaching the said lower strata in the earth, and of working, getting, 
and winning the mines and minerals of them the defendants situate in 
the said lower strata respectively, and not for any other purpose, and 
were so made by them according to the usual, proper, and recognised 
manner and course of .mining, and were so made with all due care in 
.that behalf; that the said great quantities of water in those counts 
respectively alleged to have been introduced and thrown by the de¬ 
fendants into their said mines in those counts respectively mentioned, 
by means of the said cruts or openings and of certain pumping- 
engines, were certain quantities of water which ran, flowed, r* 00 Q 
*and passed by, through, and along the .said cruts or openings *- 
from the said lower strata respectively to and into the said other mines 
of the defendants by gravitation and by the action of other natural 
forces independently and irrespectively of any pumping or drawing 
of the same by the defendants; and that the said water afterwards ran 
and passed from the said last-mentioned mines of the defendants to 
and into the said mines of the plaintiffs in those counts respectively 
mentioned underground, by natural percolation through the strata of 
the said last-mentioned mines of the defendants and the plaintiffs re¬ 
spectively, and not otherwise. 

The defendants also demurred to the first and second counts, the 
ground of demurrer alleged being “that those counts do not show any 
wrongful act done by the defendants, or any invasion by them of any 
right or ea.sement to which the plaintiffs are entitled.” Joinder. 

The third count of the declaration stated, that, before the commit¬ 
ting by the defendants of the grievances thereinafter mentioned, the 
defendants were possessed of divers mines and strata of ironstone 
lying in and under certain land, which strata were called the red 
sh.agg ironstone and the red mine ironstone, and also of divers other 
mines and strata of minerals lying under the said mines and strata of 
ironstone in that count mentioned; and tlie defendants, for the pur¬ 
pose of getting rid of the water from the mines and strata so as afore¬ 
said lying under the said ironstone, tn.ade certain cruts or communica¬ 
tions between the said lower strata and the said strata of iron.stone, 
and thereby and by means of pumping and otherwise conducted, 
raised, and introduced great quantities of the water arising in the said 
lower strata into the said mines and strata of ironstone of which the 
defendants *were possessed as in that count before mentioned, r*oo-i 
and conducted such water to certain reservoirs at the foot of a ‘- 
certain pumping-pit of the defendants, from and out of which the de- 
feudants by means of certain engines and pumps raised the said water 
through the said pumping-pit to the surface of the earth, and there 
discharged it, and by that means cheaply and conveniently to them¬ 
selves carried on their works and got rid of the water from the said 
lower strata : that afterwards, and while the defendants were getting 
rid of the said water from the said lower strata by the means and sys- 
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tem aforesaid, the plaintiffs were possessed of parts of the said two 
strata of ironstone adjoining to the parts thereof so possessed by the 
defendants as in that count before mentioned, and, being so possessed, 
worked mines therein and got out thereof large quantities of ironstone, 
and thereby left large unfilled hollows or spaces in their said mines 
and parts of the said strata of ironstone: that the said strata of iron¬ 
stone were of such a nature that water could not be kept from passing 
from one excavated part thereof to any other by means of a barrier, 
but were pervious to water, which would and did readily pass through 
the same, as the defendants at and before the time in that count afore¬ 
said well knew: that the inclination of the said strata was upwards 
from the plaintiffs’ to the defendants’ portion thereof, and that the 
strata or floors on which the said veins or seams of ironstone rested 


were impervious to water, so that water introduced into the defend¬ 
ants’ portion of the said strata of ironstone did not nor would sink 
into the earth, but descended towards the defendants’ said portion 
thereof, and when the pumps of the defendants at their said pumping- 
pits were stopped, such water would rise above the said reservoirs and 
.qoo-i in the defendants’ mines against the boundary of the *plaintiff3’ 
-* said portions of the said seams of ironstone, and would escape 
through the same into the plaintiffs’ said mines, and fill the same and 
the said hollows and spaces,—all which the'defendants well knew 
before and at the time of committing the said grievances in that count 
mentioned: Yet that the defendants, intending to escape the expense 
of themselves raising to the surface of the earth the water from the 
aforesaid lower strata, and to throw that expense upon the plaintiffs, 
after the plaintiffs hid begun to work and whilst they were working 
their said mines of ironstone, wrongfully continued to introduce in 
manner aforesaid the water from the said lower strata into their said 


strata of ironstone, and wrongfully discontinued to work their pumps 
at the said pumping pit or otherwise to raise the said water which 
they so continued to introduce as aforesaid to the surface of the earth, 
and allowed the same to rise above the levels of the said reservoirs, and 
above the levels of the plaintiffs’ said boundaries, and to pass into the 
plaintiffs’ said mines and the hollows and spaces aforesaid, whereby 
the same were filled and overflowed, and the plaintiffs were unable to 
work their said mines so conveniently and advantageously as they 
otherwise might and would have done, and were put to great expense 
in pumping and otherwise getting rid of the said water from their 
said mines. 


Fifth plea, to the third count, that the said cruts and communica¬ 
tions in that count mentioned were made by the defendants for the 
purpose of reaching the said lower strata, and of working, getting, 
and winning the mines and minerals of them the defendants, situate 
in the said lower strata, and not for any other purpose, and were so 
made by them according to the usual, proper, and recognised manner 
and course of mining, and were so made with all due care in that 


,qqq-| behalf; *and that the said great quantities of water in that 
^ count alleged to have been conducted, raised, and introduced 
into the said mines and strata of the defendants as therein mentioned, 


and to have been conducted to the said reservoirs by means of the 


s.aH cruts or ccrr.rr’T’caticrs, and o^ pumping and otherwise, were 
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certain quantities of water which ran, flowed, and passed by, through, 
and along the said cruts or communications from the said lower strata 
respectively to and into the said other mines and strata of the de¬ 
fendants in that count mentioned, by gravitation and other natural 
forces independently and irrespectively of any pumping or drawing 
of the same by the defendants. 

The defendants also demurred to the third count, the ground of 
demurrer alleged being the same as that alleged for demurrer to the 
first and second counts. Joinder, 

The plaintiffs demurred to the second plea on the ground that, 
“even if there was no barrier at all left by the plaintiffs, the defend¬ 
ants cannot justify the introduction of foreign water into the mines.” 
Joinder. 


The plaintiffs also demurred to the third and fifth pleas, the ground 
alleged being, “ that, although the mode adopted be a proper and re¬ 
cognised mode of mining, it will not justify the introduction of foreign 
water into a vein of mineral, when it damages an adjoining mine 
belonging to another owner in the same vein.” Joinder. 


The plaintiffs also new-as.signed that they sued not only for the 
grievances in the third and fifth pleas admitted, but also for similar 
grievances in respect of water which ran, flowed, and passed by, 
through, and along the said cruts or openings from the said lower 
strata respectively to and into the said other mines of the defendants 
by means of pumping and drawing the same by the defendants. 

*The defendants pleaded to the new-assignment,—first, not rj^ooi, 
guilty,—secondly, that the said cruts or openings in the new- ^ 
assignment mentioned were made by them for the.purpose of reaching 
the several lower strata in the earth in the several counts of the decla¬ 


ration mentioned, and of working, getting, and winning the mines and 
minerals of them the defendants situate in the said lower strata respect¬ 
ively, and not for any other purpose, and were so made by them ac¬ 
cording to the usual, proper, and recognised manner and course of 
mining; that, after the same had been so made, the defendants were 
engaged in working, getting, and winning certain parts of the said 
mines and minerals of them the defendants situate in the said lower 


strata, and were so working, getting, and winning the same according 
to the usual, proper, and recognised manner and course of mining; that, 
in the course and for the pur[)Osc of such last-mentioned working, 
getting, and winning, it became and was necessary for the defendants 
to pump and drain away the water in the said new-assignment men¬ 
tioned from the said last-mentioned parts of the said mines and mine¬ 
rals, and the defendants did accordingly pump and drain away the 
said water; that, by reason of such pumping and draining, tlio said 
water ran, flowed, and passed by, through, and along the .said cruts 
and openings into certain other j)arts of the mines of the defendants, 
that is to say, the several upper strata in the declaration mentioned; 
and that the said water afterwards ran and passed from the said last- 
mentioned mines of the defendants to and into the mines of the plain¬ 
tiff underground by natural percolation through the strata of the said 
last-mentioned mines of the defendants and of the plaintiffs respectively, 
and not otherwise,—which were the grievances above newly-assigned. 
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The plaintiffs demurred to the seeond plea to the *new-assign< 
ment, the ground of demurrer alleged being, “that, although 
it be a usual, proper, or recognised mode of mining, it will not in law 
justify pumping foreign water into a vein of mineral, when it dam¬ 
ages an adjoining mine belonging to another owner in the same vein.” 
Joinder. 

John Gray, Q. C., for the plaintiff3.(a)—Neither of the pleas in 
question affords any answer to the plaintiffs’ complaint. The defend¬ 
ants clearly had no right by making cruts to alter the natural flow 
of the water from their mine, and cau.se it to flow into the plaintiffs’ 
mine: still less had they a right to do so by raising the water by 
artificial means from the lower to the upper part of their mine, and 
thereby increase the natural flow into the mines of the plaintiffs. The 
general expressions thrown out by the Court in Smith v. Kenrick, 7 
C. B. 515 (E. C. L. R. vol. 62), do not affect this case: nor do the 
cases of Acton v. Blundell, 12 M. & W. 324, or Chasemore v. Rich- 
ards, 2 Hurlst. & N. 168, 7 House of *Lords Cases 349, apply. 
The Lord Chancellor, in the last-mentioned case, puts it very 
much as Tindal, C. J., did in giving the judgment of the Exchequer 
Chamber in Acton v. Blundell, where it was held that the owner of 
land through which water flows in a subterraneous course has no 
right or interest in it which will enable him to maintain an action 
against a landowner, who, in carrying on mining operations on his 
own land in the usual manner, drains away the water from the land 
of the first-mentioned owner, and lays his well dry. “We think,” 
said the Chief Justice, “ the present case is not to be governed by the 
law which applies to rivers and flowing streams, but that it rather 
falls w’ithin that principle which gives to the owner of the soil all that 
lies beneath his surface; that the land immediately below is his pro¬ 
perty, whether it is solid rock, or porous ground, or venous earth, or 
part soil part water; that the person who owns the surface may dig 
therein, and apply all that is there found to his own purposes at his 
free will and pleasure; and that, if in the exercise of such right, he 
intercepts or drains off the water collected from underground springs 
in his neighbour’s well, this inconvenience to his neighbour falls 
within the description of damnum absque injuria, which cannot be¬ 
come the ground of an action.” It is no answer to the plaintiffs’ 
complaint for the defendants to say that what they have done was 
done in the usual and ordinary cour.se of good mining. 

II. James (with whom was Horace Lloyd), contra.(i)—The pleas 

(c() Tho points innrUcd for argument on tbo part of the plaintiffs were as follows:— 

** 1. Tbo first and second counts oach shows a cause of action, by showing that the defendants 
introduced into tho veins water not naturally arising in tho veins, but coming from other 
sources, knowing that such wator would find its way into the plaintiffs' mines: 

“ 2. That tho manner in which tho water finds its way into the plaintiffs' mines is immaterial, 
whether by percolation through a barrier or from the absence of any barrier, if the water bo 
foreign water not naturally arising or finding its way into the vein, and therefore the second 
plea is bad: 

That tho third and fifth pleas and tho second plea to the ncw-assignmcnt arc bad, on 
tbo ground that, although the modo adopted by tbo defendants be a proper and recognised 
mode of mining, it will not justify the introduction of foreign wator into a vein of mineral, 
where it damages an adjoining mine belonging to another owner in tho same vein of mineral.** 
(6) The points marked for argument on the part of tbo defendants were ns follows:— 

** 1. That the first, second, and third connts of the declaration are respectively bad in sub. 
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allege that the defendants have *done no more than work their 
mine according to the usual and approved course of mining in *- 
the district. They had an undoubted right to get all the ironstone 
from their mine, regardless of the natural consequences which might 
result from their so doing. That is the effect of the judgment of this 
court in Smith v. Kenrick and of the Exchequer Chamber in Acton 
V. Blundell. The only obligation which the law inqjo.ses upon the 
defendants, is, that, in working their mines, they shall not be guilty 
of negligence, or wilfully damage *the plaintiffs’ mine. [Erle, r»qog 
C. J.—The defendants in working their mine had no right to ^ 
interfere with the natural flow of the water. If by gravitation it will 
go away, so be it: but they must not direct it.] Tlie cruts were not 
made for the purpose of conducting the water in a given course, but for 
the purpose of getting the ore in the most convenient manner. Smith 
V. Kenrick distinctly lays it down that the rights and duties of one 
mine-owner are wholly independent of the working of his mine by an 
adjoining owner. In delivering the judgment of the court there, 
Cresswell, J., says,—7 C. B. 564 (E. C. L. R, vol. 62),—“Treating the 
question as a new one, not governed by the authority of any decided 
case,—for, all those referred to are distinguishable,—it would seem to 
be the natural right of each of the owners of two adjoining coal¬ 
mines,—neither being subject to any servitude to the other,—to work 
his own mine in the manner most convenient ^nd beneficial to him¬ 
self, although the natural consequence may be, that some prejudice 
will accrue to the owner of the adjoining mine; so long as that does 
not arise from the negligent or malicious conduct of the party.” 
[Erle, C. J.—It can hardly be necessary to say that there is no such 
thing as a wrong, without pre-supposing a right which is violated.] 
There is greater difficulty in the question, undoubtedly, where artifi¬ 
cial means are resorted to for the purpose of raising the water to a 
spot where it would not otherwise have flowed. But there is no alle¬ 
gation of improper mining here. On the contrary, it is averred by 
the pleas, and admitted by the demurrers, that what the defendants 

stance, anfl that none of them show any invasion by the defendants of a legal right.existing in 
the plaintiffs, or any good cause of action against the defendants : 

That, at any rate, the second, third, and fifth pleas are respectively good and valid 
answers to the counts to which they are respectively pleaded, and are rcspcctivoly good in sub¬ 
stance : 

That the now-assignment of the plaintiffs to the third and fifth plena respectively is bad 
in substance, and that the additional facts therein stated make out no cause of action by tbe 
plaintiffs against the defendants : 

** 4. That tbe second plea to tbe new-assignment ia good in substance, and is a good and 
valid answer to tho new-assignment: 

'♦5. That the defendants are at liberty to drain, draw, pump, or otherwise remove water from 
one part of their own mines to another part in whatever manner they may think fit, and are 
not liable if by reason thereof such water should percolate through strata pervious to water 
into the mines of the plaintiffs, and cause damage there; 

6. That, at any rate, tbe defendants are not liable for such consequences, if such draining, 
drawing, pumping, or otherwise removing of the water within their own mines bo done solely 
for tbe purpose of mining, and in tbe usual, proper, and recognised manner and course of 
mining: 

That, at any rate, the defendants are not liable for such consequences, if they do not 
draw or pump such water from one part of their mines to another part, but tho water runs and 
flows within their mines from one part to the other by gravitation and other natural forces 
along passages and openings made solely for the purpose of mining, and in tbe usual, proper, 
and recognised manner and course of mining." 

C. B. N. S., VOL. XV. —16 
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did was done in the usual and accustomed course of good mining. 
The substantial causes of complaint alleged in the declaration and in 
the new assignment are all answered by the pleas. 

*38dl reply.—As to the flow of water by means *of the 

cruts, it is true that it is alleged that the cruts were made for 
the more convenient working of the defendants’ mine; but enough is 
not alleged to constitute a defence. [Byles, J.—The allegation is, 
that the defendants committed no trespass, and that they did what 
they did in the usual and proper course of mining.] As to the pump¬ 
ing up the water from the lower level, and so causing it to flow into 
the plaintiffs’ mine, it is distinctly charged in the declaration and new- 
assignment, and not denied or excused by anj’thing that is alleged in 
any of the pleas. The following authorities were referred to,—The 
Duke of Beaufort v. Morris, 6 Hare 340; Yool on Waste 136; and 
Bainbridge on Mines 436. Our. adv. vuU. 

Erle, C. J., now delivered the judgment of the court:(«)— 

In this case the plaintiffs complained of the flow of water into their 
mine from the defendants’ mine. The defence was, that the flow arose 
from mining works carried on with due skill, in a customary and pro¬ 
per manner. As the complaint related to three kinds of foreign 
water, the questions rai.sed may be better understood by a short de¬ 
scription of the local relation of the two properties, which was agreed 
to be the effect of the pleadings. The two mines adjoined. The 
defendants’ was the upper, the plaintiffs’ the low'er mine. In each 
mine were two seams of ironstone, distant a few fathoms from each 
other. Each seam cropped out on the surface of tlie defendants’ land, 
and extended with a parallel dip down through the defendants’ land 
/into and through the plaintiffs’ land. Each party had worked out the 
•3901 seams of •iron.stone, which we call No. 

1 ; and the plaintiffs hud left no barrier to stop back the water 
flowing down from the defendants’ works in that seam ; and of this 
water the plaintiffs did not complain, it being very clear, from Smith 
V. Kenrick, 7 C. B. 515 (E. C. L. R. vol. 62), that no complaint could 
be sustained. In order to get the mineral in the seam which we call 
No. 2, the defendants made a crut or pa.-;sage from the first seam to 
the second seam, so constructed as to*be on an incline from a part of 
the scam No. 2 to a part of the seam No. 1. Although No. 2 lay 
under No. 1, yet the head of the crut in No. 2 was at a higher level 
than the mouth of the crut in No. 1. This crut was made in the 
usual course of skilful mining, for the purpose of getting the mine¬ 
rals. The defendants’ counsel explained it to'be for the purpose of 
conveying minerals from the seam No. 2 down the crut to the seam 
No. 1, and down that seam to the shaft therein, so as to be raised to 
the surface. While the crut effected that purpo.se, at the same time 
the water from the works in the seam No. 2 flowed down through it 
into the seam No. 1, and so onwards into the plaintiffs’ mine. 

One complaint of the plaintiffs was of this water; and they con¬ 
tended that they were not obliged to receive through scam No. 1 
more water than that which flowed from the works therein, and might 
maintain their action in re.spcct of the water so flowing from the seam 

(a) Tho judges present at the argument were, Erie, C. J., Williams, J., Byles, J., and Keat¬ 
ing, J. 
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No. 2; but on this point we think that the plaintiffs fail. The owners 
of the higher mine have a right to work the whole mine in the usual 
and proper manner, for the purpose of getting out any kind of mine¬ 
ral in any part of that mine; and they are not liable for any water 
which flows by gravitation into an adjoining mine from works so con¬ 
ducted. We think that the law was correctly laid down to that effect 
in Smith v. Kenrick. If this crut had been made for the *pur- r^ggi 
pose of turning water into the plaintiffs’ mine which would not *- 
otherwise have arrived there, and not for the purpose above described, 
we consider that the action would lie. It appears in Smith v. Ken¬ 
rick, where the barrier of the lower mine had been wrongfully pierced 
for air-holes by a former occupier of the upper mine, that a subse¬ 
quent occupier of the upper mine had no right to make a construction 
at his lower boundary fur the sole purpose of turning some of his 
water through these openings. By paying money into court in an 
action for that wrong, he admitted that his e.xemption from liability 
was confined to the water which flowed by the laws of nature into 
the plaintiffs’ mine from works conducted for the purpose of getting 
minerals. 


The plaintiffs further complained of other foreign water which had 
flowed into tlieir mine. This water is alleged in these pleadings to 
be raised by pumping to a level trough and to cause such a flowing. 
The counsel described the pumping to be for the purpose of getting 
other mineral, lying deeper than the two seams above mentiemed; and 
the pump was so placed that a crut led therefrom to the head of the 
crut above mentioned, at such a level as that the water from the pump 
flowed down the two cruts into seam No. 1, and so into the plaintiffs’ 
mine. In respect of this water, we think that the action lies. 

The defendants, as occupiers of the higher mine, have no right to 
be active agents in sending water into the lower mine. The plaintiffs, 
as occupiers of the lower mine, are subject to no servitude of receiv¬ 
ing water conducted by man from the higher mine. Each mine-owner 
has all riglits of property in his mine, and, among them, the right to 
get all minerals therefrom, provided he works with skill and in the 
usual manner. And if, while the occupier of a higher mine r»gg2 
*exercises that right, nature causes water to flow to a lower ^ 
mine, he is not responsible for this operation of nature. If the owner 
of the lower mine intends to guard against this operation, he must 
leave a barrier at the upper part of his mine, to bay back the water 
of his higher neighbour. The law imposing these regulations for the 
enjoyment of somewhat conflicting interests, does not authorize the 
occupier of the higher mine to interfere with the gravitation of the 
water, so as to make it more injurious to the lower mine or advanta¬ 
geous to himself. 

This appears to us to be the law. For authority, we refer both to 
Smith V. Kenrick and also to the question left to the jury in Acton v. 
Blundell, 12 M. & W. 324. 

The judgment will therefore be for the plaintiffs on the demurrer 
to the declaration and to the plea to the new-assignment, and for‘the 
defendants on the demurrer to the other pleas. 

Judgment accordingly. 
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WHITELEY V. ADAMS. Fov. 23. 

A commooioation made boD4 fide upon any subject-mattor in which the party communicating 
baa an intere$t, or in reference to which he baa, or bonostiy bclievea ho has, a duty, ia privileged, 
if made to a person having a corresponding interent or duty, although it contain criminatory 
matter, which, without this privilege, would be slanderous and actionable. 

A., a well-esteemed member of a congregation in London notorious for its extreme high- 
ohnreh notions, being on a visit to a Mrs. H. (also a member of the same congregation), who 
was residing for a lime at S., in Berkshire, was by her introduced to B., the rector of the parish, 
A gentleman of similar religious tendencies. The latter introduced A. to one of his parishioners, 
A farmer named F., with whom A. soon became on terms of intimacy, staying on several occa¬ 
sions at F.’s farm with different members of bis fauwly. After the lapse of some mouths, F., 
conceiving that he had ground of complaint against A. with regard to some private transactions 
which be communicated to B., brought an action against A. for board and lodging and the 
price of a horse which he alleged had been bought of him by A. A. resisted the claim as to 
the board and lodging on the ground that bo and bis family had resided at F.’s farm as guests 
and not as lodgers, and the claim as to the burse on the ground that he bad only taken it upon 
trial. 

In this state of things, one C., one of tbo curates of the London congregation, wrote to B. 
Asking him to consent to act with him as arbitrator in tbo dispute between F. and A. B. 
declined; whereupon C. again wrote to him, urging it upon him as a sacred duty to aid in 
averting what he called a scandal from a member of bis (C.’s) congregation. In reply to this 
letter, B. wrote to C. giving him his reasons for declining to act as arbitrator, imputing to A. 
very gross misconduct, and adding, ** 1 think it my duty to unmask him to you.'* 

This letter having been banded by C. to A., and the latter having commenced an action for 
A libel against B., B. came to London, and called on Mrs. II., to whom he detailed some of the 
charges against A. That lady intimated her conviction that B. was mistaken in his opinion of 
A., but said she would see him on tbo subject and communicate with B. the result, adding that 
she was quite sure A. would tell her the truth. 'Mrs. 11. afterwards wrote to B. (with A.'i 
knowledge), telling him that A. denied all the charges alleged against him, and reiterating her 
confidence in A.*8 integrity. B. thereupon wrote in answer to Mrs. 11. substantially repeating 
the charges, saying, as to one of them, that there was not a shadow of doubt but that the com¬ 
plaint was correct, and that if A. denied it in the witness -box he would be iudicted fur perjury. 
This letter was also handed to A. (who, knowing it was coming, culled on Mrs. li. for it), and 
A second action was the result. 

Tbo two actions having been consolidated, the jury at the trial found that the charges con¬ 
tained in the letters were unfounded, but that B. was not actuated by malice;— 

Held, that both letters were privileged, on the ground that they were written by the defend, 
ant in what be believed to be the honest discharge of a social and moral duty, and on a subject- 
matter in which the writer bad an interest in making tbo communications, and the persons 
respectively receiving them bad an interest in the receipt of them,—Byles, J., condning his 
Judgment, as to the second letter, to the latter ground. 

Two actions for libel were brought b’y the plaintiff against the 
defendant. 

declaration in the first action stated that the *dofendant 
maliciously wrote and published of the plaintiff a letter con¬ 
taining the words, figure.s, and abbreviations following, that is to say, 
"Stockcross Parsonage, March 17th. Dear Sir,—I cannot, I am sorry 
to say, accede to your request, for the following reasons?,—first, because 
Mr. Fowler’s lawyer, Mr. Smale, whom I know to be an honourable 
man, will, I am sure, bo quite ready to compromise the matter instead 
of carrying it into court, if Mr. Whiteley will make fair overtures to 
him,—secondly, because Mr. Whiteley’s conduct has been so bad that 
I should be sorry to have my name in any way associated with him 
or his afi'airs. To give you an outline of all the charges which I hctir 
laid against him would occupy more time than I have to spare this 
morning; but I will mention two or three which I believe to be well 
founded. Though only a lawyer’s clerk, he passed himself off for 
some time in this parish as a lawyer of considerable wealth, and talked 
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largely about his landed property in Kent. This enabled him to 
impose on the rustic simplicity of the Fowlers in a way which he 
would not otherwise have done. Under the impression that r*oQj 
•he was a gentleman of considerable means, they allowed him *- 
from time to time to make himself an unbidden guest at their house, 
and to send his son to stay with them for the benefit of his health for 
a month or two. They also sent him, at his request, poultry, &c., &c., 
and were given to understand by him that full compensation would 
be made to them for all the trouble and e.vpense to which he had put 
them. But, with the exception of a shawl sent by Mrs. Whiteley to 
Mrs. Fowler, they have received no payment whatever. Last of all, 
he bought a horse of Mr. Fowler, which is not yet paid for; and his 
attempts to avoid payment have been characterized by extreme mean¬ 
ness, if not downright dishonesty. There are unpleasant rumours 
about his being immoral and intemperate : but, how far they are true, 
I am unable to say. It grieves me very much to make these state¬ 
ments respecting a man who evidently wishes to be considered a reli¬ 
gious man and a good churchman: but, inasmuch as he said a great 
deal to my parishioners about his intimacy with the clergy of St. 
Barnabas, I think it my duty to unmask him to you ; and I should be 
very thankful to be enabled to tell some of my neighbours that his 
position at St. Barnabas is not quite what he led them to .suppose it to 
be, and especially that his official connection with the English Church 
Union had ceased,”—by means of the committing of which grievance, 
the plaintiff had been and was greatly injured in his character and 
credit, and brought into public scandal and disgrace, &c. 

To this count the defendant pleaded not guilty, and a plea justifying 
the truth of the-statements cotitained in the letter. 

The declaration in the second action stated that the defendant falsely 
and maliciously wrote and published of the plaintiff" a letter contain¬ 
ing the words, ‘figures, and abbreviations following, that is rtggg 
say,—‘‘Stockcross Parsonage, May 6th. My dear Mrs. Hurry, 

—Time will show whether I have been misinformed or not respecting 
Mr. Whiteley. A writ has been served upon me, and a public inves¬ 
tigation must therefore take place. If he states on oath in the witness- 
box what he has stated to you, especially as to the charge of assault, 
he will be most certainly pro.seeuted for perjury; for, there is not a 
shadow of a doubt but that the complaint of the servant girl is cor¬ 
rect. She is a person of unblemished reputation, and a communicant; 
and no one can listen to her statement, as I have done, without be¬ 
lieving every word of it. As to the story about the farmer’s wife and 
the beer-drinking at 10 o'clock on the Sunday morning, I do not 
attach much importance to it. They are charges of a very minor con¬ 
sideration : but the alleged assault is a very weighty accusation. I 
am sorry I shall not be able to call on you again for some time. Until 
the trial comes on I shall be hardly able to leave home: but, if you 
have any inclination to ask for further information and details, my 
attorney, Mr. Smale, will be happy to see you. With kind regards 
to Miss Hurry, sister Pauline, and yourself, believe me,” &e.,—by 
means of the committing of which grievance the plaintiff" had been 
and was greatly injured in his character and credit, and brought into 
public scandal and disgrace, &c. 
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To this count the defendant pleaded,—first, not guiltj,—secondly, 
that the plaintiff, being a married man, indecently assaulted the ser¬ 
vant girl referred to in the said letter, and then indecently and dis¬ 
honourably solicited her to permit an illicit and adulterous intercourse 
between the plaintifl’ and her, of which the said servant girl com¬ 
plained, and the plaintiff made a false statement to the person to whom 
the said letter was addressed with respect to the matter aforesaid; 
*wherefore, and because the plaintiff had committed such mat- 
-* ters as alleged, the defendant published the said alleged libel. 

The actions were consolidated by a judge’s order. 

The cause was tried before Erie, C. J., at the sittings in London after 
last Trinity Term, when the following facts appeared in evidence:—■ 
The plaintiff held an inferior official appointment in the Chambers of 
Vice-Chancellor Wood, and was an apparently zealous and exemplary 
member of the congregation of St. Barnabas, Pimlico, whose peculiar 
notions of the Christian doctrines are so well known. The defendant 


is the incumbent of the church of Stockcross, in the county of Berks. 
In the Spring of the year 1860, a lady named Hurry, who with her 
daughters took a great interest in all matters affecting the church and 
congregation of St. Barnabas, and who was on terms of intimacy with 
the plaintiff, resided for a few weeks at Stockcross. The plaintiff 
visited her there, and was by her introduced to the defendant. The 
defendant introduced the plaintiff to one Fowler, a farmer in moderate 
circumstances residing in his parish; and ultimately the plaintiff 
became an inmate at Fowler’s farmhouse, and continued from time to 


time to visit him, staying at intervals with his wife and children there, 
and being supplied with board and lodging, without, as it afterwards 
turned out, any distinct understanding as to the relation in which the 
parties stood towards each other. Matters so remained until towards 
the close of the year 1861, when Mr. Fowler made a demand upon the 
plaintiff for board and lodging and also for the price of a horse which 
the plaintiff had brought to London with him ; and ultimately Fowler 
brought an action against the plaintiff for those and other claims. 
This action was resisted by the plaintiff on the grounds that he and 
his family had resided ‘at Fowler’s in the character of a guest 
^ and not in that of a lodger, and that the horse had not been 
purchased by him, but only taken on trial. Whilst this action was 
pending, the Rev. Mr. Cleaver, who was one of the a.ssistant-curates 
of St. Barnabas, wrote to the defendant (who it appeared was a gen¬ 
tleman whose religious notions coincided with those entertained by the 
members of St. Barnabas) to entreat him to use his influence with 
Fowler to allow the dispute between himself and the plaintiff to be 
settled by arbitration, and proposing to the defendant to act with him 
as arbitrators between them. The defendant to this letter sent an 


answer declining in general terms to interfere in the matter. The 
Rev. Mr. Cleaver thereupon wrote to the defendant again in strong 
terms urging him to accept the office of mediator, conjuring him as a 
Christian minister to do his utmost to avert so great a scandal to the 
congregation of which he was a well-wisher, and pointing out to him 
the injurious consequences which might result from his refusal, Upou 
receipt of this letter, the defendant addressed to the Rev. Mr. Cleaver 
the letter which formed the subject of the first action,—and the gen- 
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tleman to whom it was addressed thought fit to hand it to the 
plaintiff.(a) 

After the commencement of the first action, the defendant,—who 
had been informed by Fowler of conduct on the plaintiff’s part, which, 
if true, was very disgraceful, and which had influenced the defendant 
in declining to take upon himself the office of arbitrator between 
them,—came to town and called upon Mrs. Hurry, and in conversation 
with her communicated some particulars of the plaintiff’s alleged 
misconduct^ amongst others, of an attempt on his part to invade 
•the chastity of a female servant in Fowler’s employ. That r*ggg 
lady e.Kpressed her strong conviction that the plaintiff was ‘■ 
incapable of acting as he was represented to have acted, but .said that 
she would see the plaintiff and ask him; adding that she was quite 
sure he would tell her the truth. Mrs. Hurry accordingly saw the 
plaintiff", and she afterwards (with the knowledge of the plaintiff) 
wrote to the defendant informing him that the plaintiff denied all that 
had been imputed to him. 

Mrs. Hurry’s letter was as follows:— 

“Stone House, May 3d. 

“ My dear Mr. Adams,—I write to tell you that I feel confident that 
you have been misinformed about Mr. Whiteley. I have seen him, 
and told him what was standing against his character. He assured 
me that there is not the slightest foundation for what is reported of 
him. He positively asserts that he never drove from Newbury alone. 
After my telling him of the pretty farmer’s wife, it brought to his 
recollection having driven from the market at Newbury with Mr. and 
Mrs. Fowler, when they overtook upon one of the hills a nice-looking 
woman carrying a great heavy baby in her arms, and looking fatigued 
to death. They stopped and took her up and drove her home, and 
had to go over such a bad bit of road to get into their way home, that 
Mrs. Fowler was frightened to death, and I believe got out. This 
circumstance marked it in his recollection; and he confidently states 
that that was the only circumstance which at all agrees with the 
report. As to the history of the maid servant, he denies the possi¬ 
bility, as he was never at home alone to his recollection. He always 
went to church in the morning and evening; and the maid servant 
always went in the evening. And as to the ale, he often took a glass 
of ale with the old Mr. Cook, but certainly ’not three tumblers [■•gog 
before church. He does not remember ever having gone in ^ 
there before church; but he cannot say that he never went there and 
during his visit took three glasses of ale, but certainly not before 
church. I wish I could disabuse your mind respecting that young 
man. We have always seen and believed so differently of him. And 
I think, that, if he had been guilty of indiscretion, he would not deny 
it to me when I spoke quietly to him. Nothing can convince me of 
his insobriety. He has always been such a very different character. 
I wish, dear Mr. Adams, that you would speak of him to the three 
nice women (sisters) who live just beyond the blacksmith’s. He 
lodged there all the time he was with us, if he were of such a depraved 
and unsteady character. I" wish I could see you again before you 

(a) It is right to add that the dispute bctweoQ Fowler and the plaintiff resulted in an award 
being made in favour of the latter. 
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leave town. I beg you will excuse my troubling you; and, with kind 
regard, believe me^ “Yours very truly, 

“ Susan Hurry.” 

The defendant in reply addressed to Mrs. Hurry the letter com¬ 
plained of in the second action; and, upon the plaintiff’s afterwards 
calling on Mrs. Hurry to ascertain the result of her communication, 
she, like Mr. Cleaver, thought fit to hand the defendant’s letter to 
him. 

At the trial it was conceded that the letters were libellous; but it 
was submitted, that, in the absence of malice, they were privileged 
communications. 

Evidence having been given on the part of the defendant in sup¬ 
port of his pleas of justification, the learned judge left it to the jury 
to say,—first, whether the charges contained in the letters were sub¬ 
stantially true,—secondly, whether the defendant was actuated by 
feelings of malice towards the plaintiff, or whether the letters were 
written by him in the bonS fide belief that the matters therein con¬ 
tained were true. 

*4-001 ’"The jury answered,the first question in the negative, and 
to the second that there was no malice: and they returned a 
verdict for 40s. on each libel.(a) 

Coleridge, Q. C., on a former day in this term, pursuant to leave 
reserved to him at the trial, obtained a rule nisi to enter a verdict for 
the defendant, on the ground that the letters were under the circum¬ 
stances privileged, or for a new trial on the ground that the verdict 
was against evidence. As to the first letter, he submitted that the 
defendant had a right to state his reasons for declining to act as arbi¬ 
trator, as invited; and, as to the second, he contended that it was 
clearly privileged as an answer to a letter written with the sanction 
of the plaintiff himself. 

Montagu Chambers, Q. C., and Joyce, showed cause.—Prima facie, 
the moment a man writes and publishes that which is disparaging of 
another, he is guilty of a libel: and, if the publication is to be ex¬ 
cused on the ground that it is privileged by the occasion, the onus 
lies on the defendant to show that it falls within the rule as to privi¬ 
leged communications. Further, it is submitted, that, as matter of 
law, the imputation must not go beyond the occasion, or be unneces¬ 
sary or irrelevant. It is the duty of the judge to look at all the cir- 
cum.stances connected with the writing of the libel or the uttering of 
the slander, and himself to decide whether it is a case of privileged 
communication, or whether it is not such a wrongful act as to make 
it actionable at law. It may also be that the writing is within the 
rule as to privileged ‘communications, and yet the privilege 
may be rebutted by proof or by inference of malice. What¬ 
ever doubt might arise as to the first libel here, there could be none 
as to the second, ns to which the question of malice or no malice 
could not arise. In Bromage v. Prosser, 4 B. & G. 247, 254 (E. C. L. 
R. vol. 10), fi D. & R. 296, Bayley, J., lays down very plainly the 
principles which are to guide the judge in such a case. “If,” says 

(«) The verdict wflB that of a majority of the jury, taken by consent. A doubt was afterwards* 
suKRcsted as to whether the parties could bo bound by iu But the court intimated a strong 
opinion that they were. 
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that learned judge, “ in an ordinary case of slander (not a case of pri¬ 
vileged communication), want of a malice is a que^^tion of fact for the 
consideration of a jury, the direction (a) was right; but, if in such a 
case the law implies such malice as is iKicessary to maintain the ac¬ 
tion, it is the duty of the judge to withdraw the question of malice 
from the consideration of the jury: and it appears to us that the 
direction in this case was wrong. That malice, in some sense, is the 
gist of the action, and that therefore the manner and occasion of 
sj)caking the tuords is admissible in evidence to sliow they were not 
spoken with malice, is said to have been agreed (either by all the 
judges, or at least by the four who thought the truth might be given 
in evidence on the general issue) in Smith v. Richardson, Willes 20; 
and it is laid down 1 Com. Dig. Action upon the Case for Defamation 
(G. 5), that the declaration nmst show a malicious intent in the defend¬ 
ant: and there are some other very useful elementary books in which 
it is said that malice is the gist of the action ; but in what sense the 
word malice or malicious intent are here to be understood, whether in 


the popular sense or in the sense the law j)uts upon those expressions, 
none of these authorities state. Malice in common acceptation means 
ill-will against a person ; but in its legal sense it means a wrongful 
act, done intentionally, without ‘just cau.se or excuse. If I r.qqo 
give a perfect stranger a blow likely to produce death, I do it 
of malice, because I do ix, intentionally, and without just cause or e.xcuse. 
If I maim cattle, without knowing whose they are, if I poi.son a fishery, 
without knowing the owner, I do it of malice, because it is a wrongful 
act, and done intentionally. If I am arraigned of felony, and wil¬ 
fully stand mute, I am said to do it, of malice, because it is intentional, 
and without just cau.se or excu.se. And if I traduce a man, whether 
I know him or not, and whether I intend to do him an injury or not, 
I apprehend the law considers it as done of malice, because it is 
wrongful and intentional. It equally works an injury whether I 
meant to produce an injury or not; and, if I had no legal excuse for 
liic slander, why is he not to have a remedy against me for the injury 
it produces?” A man has no right to say of another or to publish 
anything which is prima facie defamatory, that does not fairly arise 
out of the occasion. In such a ca.se it plainly is the duty of the judge 
to hold that it is out of the privilege. In Tuson v. Evans, 12 Ad. & 
E. 166 (E. C. L. R. vol. 40), 4 P. & D. 396,—which has erroneously 
been supposed to have been broken in upon by subsequent ca.^es,— 
the deleiidant claimed rent of the plaintiff; the plaintiff's agent (wdth 
whom the plaintiff had authorized the defendant to correspond on the 
subject, refusing himself to communicate with the defendant immedi¬ 
ately), told the defendant that the plaintiff denied his liability : the de¬ 
fendant thereupon wrote to the agent, alleging facts in support of bis 
claim, and adding,—“ This attempt to defraud me of the produce of the 
land is as mean as it is dishonest:” it was held that the publication in 
these terms was not privileged, and thatlhe judge was justified in direct¬ 
ing the jury that it was a libel. “Some remark," .said Lord Denman, 


"from the *dcfendant on the.refusal to pay the rent was perfectly 
justifiable, because his entire silence might have been construed 


[♦403 


into an acquiescence in that refusal, and so might have prejudiced his 


(a) That, if the words were not spoken maliciously, the defendant was not answerable. 


Digitized by 


Google. 




403 


WniTELEY t>. ADAMS. M. T. 1863. 


case upott any future claim ; and the defendant would, therefore, have 
been privileged in denying the truth of the plaintiff’s statement. 
But, upon consideration, we are of opinion that the learned judge 
was quite right in considering the language actually used as not 
justified by the occasion. Any one, in the transaction of business 
with another, has a right to use language bona fide, which is relevant 
to that business, and which a due regard to his own interest makes 
necessary, even if it should directly, or by its consequences, be injuri¬ 
ous or painful to another: and this is the principle on which privi¬ 
leged communication rests. But defamatory comments on the motives 
or conduct of the party with whom he is dealing do not fall within 
that rule.- It was enough for the defendant’s interest in the present 
case to deny the truth of the plaintifis assertion ; to characterize that 
assertion as an attempt to defraud, and as mean and dishone.st, was 
wholly unnecessary.” Who can say that it was necessary for the 
defendant here, in declining to act as arbitrator, to launch out into 
such statements as are contained in these letters ? He clearly had no 
right to indulge in imputations not fairly arising out of the occasion. 
Cooke V. Wildes, 5 Ellis & B. 328, will probably be relied on for the 
defendant: but there the court, it is submitted, went far be 3 'ond the 
necessity of the case. But, in delivering the judgment. Lord Camp¬ 
bell says: “We fully adhere to the doctrine laid down in Somerville 
V. Hawkins, 10 C. B. 583 (E. C. L. R. vol. 70), and Taylor V. Hawkins, 
16 Q. B. 308 (E. C. L. R. vol. 71), that it is matter of law for the 
judge to determine whether the occasion of writing or speaking 
criminatory language, which would otherwise be actionable, repels 
*404-1 inference of malice, constituting what is called a privileged 
^ communication: and, if at the close of the plaintiff’s case there 
is no intrinsic or extrinsic evidence of malice, that it is the duty of 
the judge to direct a nonsuit or a verdict for the defendant, without 
leaving the question of malice to the jury, as a different course would 
be contrary to principle, and would deprive the honest transactions 
of business and of social intercourse of the protection which they 
ought to enjoy.” In Brown v. Crooine, 2 Stark. N. P. C. 297 (E. U. 
L. R. vol. 3), it was held that an advertisement in a public paper 
strongly reflecting upon the character of an individual who had been 
declared bankrupt, was libellous, although published with the 
avowed intention of convening a meeting of the creditors for the pur¬ 
pose of consulting upon the measures proper to be adopted for their 
own security, if the legal object might have been attained by means 
less injurious. “The question,” said Lord Ellenborough, “is, whether 
the defendant was justified in publishing this advertisement to the 
world, when all the communication which was necessary might have 
been made in a manner less injurious.” A similar opinion is 
expressed by Alderson, B., in Woodward v. Lander, 6 C. & P. 548 
(E. C. L. R. vol. 25j. Warren v. Warren, 1 C. M. & R. 250, is to 
the same eft'ect. The plaintiff and defendant were jointly intere.sted 
in property iu Scotland, of which C. was manager: the defend¬ 
ant wrote to C. a letter principally about the property and the con¬ 
duct of the plaintiff with reference thereto, but containing a charge 
against the plaintifl’ with reference to his conduct to his mother and 
aunt: aud it was held, that, though the part of the letter about the 
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defendant’s conduct as to the property might be confidential and 
privileged, such privilege could not extend to the part of the let¬ 
ter about the plaintiff’s conduct to his mother and aunt. “The 
•manager,” said Parke, B., "could have nothing to do with 
that.” Neither could Mr. Cleaver or Mrs.'Hurry have any- *- 
thing to do with the plaintiff’s conduct in his dealings with Mr. 
Fowler. In Godson v. Home, 1 Brod. & B. 7 (E. C. L. R. vol. 5), 
Richardson, J., says: “If a man, giving advice, calls another a thief, 
surely it is not necessary to leave it to the jury whether such lan¬ 
guage is a confidential communication.” Wenman v. Ash, 13 C. B. 
835 (E. C. L. R. vol. 73), is a very important case. The defendant, 
who had lodged in the hnu.se of the plaintiff, conceiving that he had 
whilst there lost certain documents, and imagining that the plaintiff 
had abstracted them from a bo.'c in which he had kept them, wrote a 
letter to the plaintilV's wife, stating his lo.^s, and his sus[)icions, in 
language seriously reileeting upon the character of the plaintiff, and 
intimating, that, unle.ss the plaintiff’ should think proper to return 
them, he would expose him: and it was held that the occasion did 
not justify the writing of the letter, so as to make it a privileged 
communication, and that the plaintiff was entitled to recover, although 
the jury negatived malice. Maule, J., there says: “ Whether the 
circumstances under which a communication is made constitute it a 
privilegeil cortimunication or not, is a question which the court has 
assumed the jurisdiction of deciding: but it is more a question of 
fact in each particular case than a question of law. The circumstance 
of the jury having negatived malice here, does not make the commu¬ 
nication privileged. But we have to consider whether the fact of the 
defendant’s having lodged in the plaintiff’s house, and po.ssibly lost 
something while there, gave him a privilege to address such a com¬ 
munication as that complained of to the plaintiff’s wife. I think it 
did not. No reasonable person could think the course the defendant 
took was one which he was justified in taking to enforce his own 
interest.” In •Toogood v. Spyring, 1 C. M. & R. 181, 4 r»^Q 0 
Tyrwh. 682, Parke, B., lays down the law in a manner which '■ 
has never been questioned. “In general,” he says, “an action lies 
for the malicious publication of statements which are false in fact and 
injurious to the character of another (within the well-known limits 
as to verbal slander); and the law considers such publication as mali¬ 
cious, unless it is fairly made by a person in the discharge of some 

C ublie or private duty, whether legal or moral, or in the conduct of 
is own affairs in matters where his interest is concerned. In such 
cases, the occasion prevents the interference of malice which the law 
draws from unauthorized communications, and aff’ords a qualified 
defence, depending upon the absence of actual malice. If fairly war¬ 
ranted by any reasonable occasion or e.xigency, and honestly made, 
such communications are protected, for the common convenience and 
welfare of society; and the law has not restricted the right to make 
them within any narrow limits.” 'In Coxhead v. Richards, 2 C. B. 
669, 603 (E. G. L. R. vol. 52), Cresswell, J., says: “Every unautho¬ 
rized publication of defamatory matter is, in point of law, to be con¬ 
sidered as malicious. The law, however, on a principle of policy and 
convenience, authorizes many communications, although they affdet 
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tbe characters of individuals; and I take it to be a question of law 
whether tbe communication is authorized or not.” Again, at p. 606, 
he says; “ Where a party asks advice or information upon a subject 
on which he is interested, or where the relative position of two parties 
is such that the one has a right to expect confidential information and 
advice from the other, it may be a moral duty to .answer such inqui¬ 
ries and give such information and advice; and the statements made 
may be rendered lawful by the occasion, although defamatory of some 
* third person, as in Dunman v. Bigg, 1 Campb. *269, and Todd 
V. Hawkins, 2 M. & Rob. 20, 6 C & P. 88. Two cases,— 
Uerver v. Dowson, Bull. N. P. 8, and Cleaver v. Sarraude, reported 
in M’Dougall v. Claridge, 1 Campb. 208,—were quoted as authorities 
for giving a more extended meaning to the term ‘ moral duty,’ and 
making it include all cases where one man had information which, if 
true, it would be important for another to know. But the notes of 
those cases are very short: in the former, the precise circumstances 
under which the statement was made (see King v. Watts, 8 C. & P. 
614, that such a statement made withoiU inquiry is not lawful), and, 
in the latter, the position of the defendant with reference to the 
Bishop of Durham, to whom it was made, are left unexplained. I 
cannot, therefore, consider them as satisfactory authorities for the 
position to establish which they were quoted: and, in the absence of 
any clear and precise authority in favour of it, I cannot persuade 
myself that it is correct, as, if established at all, it must be at the ex¬ 
pense of another moral duty, viz., not to publish defamatory matter 
unless you know it to be true.” Gilpin v. Fowler, 9 Exch. 615, is 
also very much in point. The plaintiff was master of a national 
school in the parish of C., of which the defendant was rector, and 
also one of the managers of the school. The defendant requested the 
plaintiff to teach a Sunday-school in connection with the national 
school, which he declined on account of the increased labour, and he 
was in consequence dismissed. The plaintiff being about to set up a 
school on his own account in the same parish, the defendant wrote, 
and distributed in C. and in the adjoining parish, a “ pastoral letter,” 
in which he denounced tbe plaintiff’s conduct as unchristian-like, and 
warned his parishioners against affording any countenance to the 
projected school, either by subscriptions or by sending their children 
•4081 The judge at the trial having *ruled that this letter was 

a privileged communication, and that, there being no evidence 
of express malice, the defendant was entitled to a verdict,—the Ex¬ 
chequer Chamber, on a bill of exceptions to the above ruling, hold 
that the communication was not privileged, and that there was evi¬ 
dence for the jury of express malice. The facts of the present case 
are short and simple. Fowler had brought an action against White- 
ley for board and lodging, and for the price of a horse. It was a 
matter of controversy between them whether there was anything due 
for board and lodging, and also whether the horse had been bought 
by Whiteley or only taken upon trial. Mr. Cleaver, who was ac¬ 
quainted with Whiteley, and who entertained a high opinion of him, 
was desirous of getting the dispute with Fowler settled by mutual 
friends, and accordingly wrote to Mr. Adams asking him to con.scnt 
to become arbitrator jointly with him in the matter. Mr. Adams 
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declined. A second letter was then sent to him, urging him in strong 
terms to assent to Mr. Cleaver’s proposal. In answer to this second 
letter, the letter is written which forms the subject of the first count, 
—a letter which upon the face of it is wholly unwarranted by the 
occasion, and filled with vituperative and irrelevant attacks upon the 
moral character of Mr. Whiteley, and which could have nothing what¬ 
ever to do with the question of his being arbitrator or not. ■ From 
such a letter written on such an occasion the law necessarily infers 
malice,—not a private and particular malice towards the individual, 
but an unauthorized act injurious to him. The libel in the second 
count clearly admits of no excuse: it was altogether volunteered: it 
was not written upon an occasion which afforded the smallest justifi¬ 
cation for it: Pattison v. Jones, 8 B. & C. 578 (E. C. L. 11. vol. 15), 3 
M. & R. 101. 


Coleridge, Q. C., and H. James, in support of the *rule.—The r»qQg 
letters in question were clearly privileged communications, *- 
being made to persons who were sub.stantially agents of the plaintiff ^ 
and put in motion by him, and made in the discharge of what the 
defendant might fairly conceive to be a social and moral duty. In 
the first letter, the defendant is stating his reasons for declining to 
accept the office of arbitrator, the acceptance of which had been urged 
upon him by all those considerations which were the most calculated 
to influence the mind of a clergyman, and above all one of the pecu¬ 
liar notions entertained by the defendant: and the second was in 
answer to a letter addressed to the defendant by Mrs. Hurry with the 
plaintiff’s cognisance. The jury have found that both letters were 
written bona fide, and that there was an entire absence of malice in fact. 
In Harri.son v. Bush, 5 Ellis & B. 344, 348 (E. C. L. R. vol. 85), Lord 
Campbell, in delivering the judgment of the'Court of Queen’s Bench, 
says: “During the argument, a legal canon was propounded for our 
guidance by the plaintiff’s coun.sel; and this we are willing to adopt, 
as we think that it is supported by the principles and authorities 
upon which the doctrine of privileged communication rests. ‘A com¬ 
munication made bona fide upon any subject-matter in which the 
party communicating has an interest, or in reference to which he has 
a duty, is privileged, if made to a person having a corresponding 
interest or duly, although it contain criminatory matter, which, without 
this privilege, would be slanderous and actionable.’ ” And, after advert¬ 
ing to the particular facts of that case, he adds,— '‘Duty, in the pro¬ 
posed canon, cannot be confined to legal duties which may be 
enforced by indictment, action, or mandamus, but must include moral 
and social duties of imperfect obligation.” It is impossible to define 
what is a moral and social duty of imperfect obligation. It must 
depend upon the circum.stances *of each case. The best defi- r»q]^Q 
nition to be found in the books is that given by Parke, B., in *- 
Toogood V. Spyring. And the Preliminary Discourse in Starkie on 
Slander, pp. 48, 84, contains some remarks which are well worthy of 
consideration. The rule laid down at p. 320 of that learned work 
(2d edit.), i.s, that, "where a communication is made in confidence, 
either by or to a person interested in the communication, supposing it 
to be true, or by way of admonition or advice, it seems to be a 
general rule that malice is essential to the maintenance of an action." 
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In Peacock v. Sir George Reynal, 2 Brownl. & G. 151, it is said that, 
if the letter “had been directed to a father for reformation of any acts 
made by his children, it should be no libel, for it is but for reforma¬ 
tion and not for defamation: for, if a letter contain scandalous matter, 
and be directed to a third person, if it be reformatory, and for no 
respect to himself [the writer], it shall not be intended to be a libeb 
for with what mind it was made is to be respected; as, if a man write 
to a father, and his letter contain scandalous matter concerning his 
children, of which he gives notice to the father, and adviscth the 
father to have better regard to his children, this is only reformatory, 
without any re.spect of profit to him which wrote it.” And this, 
though a Star Chamber case, is adopted in Viner’s Abridgment, Libel 
(A), 2., and in Bacon’s Abridgment, Libel (A). The cases of Cox head 
V. Richards, 2 C. B. 569 (E. C. L. R. vol. 52), and Blackham v. Pugh, 
2 C. B. 611, show the ‘extreme difficulty there is in determining the 
line of demarcation in these matters. A case of this kind was tried 
before Mr. Justice Hill a short time prior to his retirement. The 
facts were these:—Two attorneys’ clerks had been fellow pupils, and 
on terms of great intimacy, leading rather lopseish lives. One of them 
suddenly became very religious; and, seeing his former comjjanion 
j,.,*at a certain church with a young lady to whom he was pay- 
-* ing his addresses, he, after consulting with the clergyman of 
his parish, wrote to the lady’s parents, communicating to them all he 
knew of his former friend’s antecedents. An action having been 
brought, the learned judge said, that, if the jury thought that the de¬ 
fendant reasonably believed that it was his duty to make the communi¬ 
cation, he should hold it to be privileged. The jury, however, found 
for the plaintiff, with Is. damages : and no attempt was made to disturb 
the verdict. In Gardner v. Slade, 13 Q. B. 796 (E. C. L. R. vol. 66 ), 
Coleridge, J., says: “If the circumstances are such that all that was 
said and done was consistent with duty, the speaking of the words can 
afford no evidence of malice.” The rule as to bona fides is not that 
the circumstances must be such as to show that it was the defendant’s 
duty to make the communication: it is enough if he be in such a 
position that he may reasonably believe that it was his duty, though 
in this he may have been mi.^taken. Malice is not to be inferred from 
the mere circumstance of the defendant having acted upon an incor¬ 
rect view of his duty: Pater v. Baker, 3 C. B. 831 (E. C. L. R. vol. 
54). In Somerville v. Hawkins, 10 C. B. 583 (E. C. L. K. vol. 70), 
the plaintiff had been in the service of the defendant, and had been 
dismissed on a charge of thelt. He afterwards came to the defendant’s 
house, and had some conversation with the defendant’s servants. The 


defendant, addressing himself to two of them, said (speaking of the 
plaintiff),—“ I have dismissed that man for robbing me: do not speak 
to him any more, in public or in private, or I shall think you as bad 
as him.” In an action for those words, Maule, J., in delivering the 
considered judgment of the .court, says: “We think that the case 
falls within the class of privileged communications, which is not so 
restricted as it was contended on behalf of the plaintiff It compre- 
*4-191 cases of communications made bona fide, in perform- 

-1 ance of a duty, or with a fair and reasonable purpose of pro¬ 
tecting the interest of the party using the words. In this case, sup- 
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posing the defendant himself to believe the charge,—a supposition 
always to be made when the question is whether a communication be 
privileged or not,—it was the duty of the defendant, and al.so his 
interest, to prevent his servants from associating with a person of 
such a character as the words imputed to the plaintiff, as such associa¬ 
tion might reasonably be apprehended to be likely to be followed by 
injurious consequences both to the servants and to the defendant him¬ 
self.” [Keating, J.—When you introduce “honesty” as an element, 
do you not at once make the question of privilege one for the jury? 
Byles, j.—T he question is, what is the defendant’s duty; not what 
he thinlcs to be his duty.] The letters being primS faeie privileged 
by the occasion, the plaintiff was bound to prove express malice in 
order to take away the privilege; Child v. Affleck, 9 B. & C. 403 (E. 
C. L. R. vol. 17), 4 M. & R. 338. The language of Lord Ellenborough 
in Pitt V. Donovan, 1 M. & Selw. 639, is particularly applicable here. 
That was an action for slander of title conveyed in a letter to a person 
about to purchase the estate of the plaintiff imputing insanity to one 
Y., from whom the plaintiff purchased it, and that the title would 
'therefore be disputed, per quod the person refused to complete the 
purchase. The defendant had married the sister of Y., who was heir- 
at-law to her brother in the event of his dying without issue. In 
leaving the case to the jury, Graham, B., sard that “ the gist of the 
action was malice,—not malice in the worst sense; but it was enough 
that the act done was wrongful, and done under circumstances that 
marked an intention to do an injury; and that would depend, not on 
the "circumstance whether he believed it to be true, but p* ^, „ 
whether his belief was such as a man of sound mind, or a man of *- 
Sense and knoxuledge of business, would have formed." “ That,” says Lord 
Ellenborough, “is what he was not justified in saying; for, with refer¬ 
ence to the competencey or incompetency of Y., certainly the question 
in this cause does not depend on that; for, if what the defendant has 
written be most untrue, but neverthele.ss he believed it, if he was 
acting under the most vicious of judgments, yet if he exercised that 
judgment bonS. fide, it will be a justification to him in this case. 
Whether his belief be such as a man of sound sense and knowledge 
of business would have formed, is not the question : the opinion 
which a rational man would have formed on such a subject might be 
that Mr. Y. was competent; but the jury must arrive at their conclu¬ 
sion in this case through the medium of malice or no malice in the 
defendant. In that way it might have been left to them, not if you 
think that no man of a rational understanding would come to such a 
conclusion, but you will say whether this defendant, with such an 
understanding as he possesses, did bona fide arrive at the conclu.sion 
which he has stated, or whether he did not use it as a mere pretence, 
colour, and cloak for his malice.” As to the first letter, here, con¬ 
sidering the circumstances under which he was pressed to take upon 
himself the office of arbitrator in the disputes between Fowler and the 
plaintiff’, the defendant clearly had a social and moral duty, as well as 
a sort of interest in explaining to Mr. Cleaver why he declined to 
accept it. The court will not very closely scrutinize the extent of 
the interest or the nature of the duty. And, as to the second letter, 
it can hardly be said that the defendant was a volunteer: it was 
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written in answer to one received from Mrs. Hurry after she had had 
*4141 ® conversation with the plaintiff on the subject, and may 
*almo.st be said to have been written on his invitation. 

Erlb, C. J.—I am of opinion that this rule should be made abso¬ 
lute. The action is brought to recover damages for two separate 
libels, the first count being on a letter addressed by the defendant to 
a clergyman named Cleaver, the second on a letter addressed by the 
defendant to a lady named Hurry, ilach of the.se letters contains 
matter which is clearly defamatory of the plaintiff, and forms the 
foundation of an aetion unless the circumstances under which it was 
written bring it within the protection afforded by the law to what are 
called privileged communications. I take it to be clear that the 
foundation of an action for defamation is malice. But defamation 
pure and simple affords presumptive evidence of malice. That pre¬ 
sumption may be rebutted by showing that the circumstances under 
which the libel was written or the words uttered were such as to 
render it justifiable. The rule has been laid down in the Court of 
Exchequer, and again lately in the Court of Queen’s Bench, that, if 
the circumstances bring the judge to the opinion that the communica¬ 
tion was made in tlie discharge of some social or moral duty, or on 
the ground of an interest in the party making or reeeiving it, then, if 
the words pass in the honest belief on the part of the person writing 
or uttering them, he is bound to hold that the action fails. In the 
pre.sent case the jury found that the letters were written by the de¬ 
fendant bonS fide and in the honest belief that what he wrote was 
true and that it was his duty to make the communications he did. 
Do the circumstances show that the letters were written in the 
discharge of some social or moral duty, or that the writer or the 
person to whom they were addres.sed had an interest in making or 
^receiving the communications? Taking the two letters 
-* separately, I feel bound to answer that question in the affirma¬ 
tive. They were confidential, in the sense that they need not and 
ought not to have passed beyond the persons to whom they were 
respectively addressed. I'lie plaintiff, it appears, had been held in 
great estimation by the members of the congregation of St. Barnabas. 
The Rev. Mr. Cleaver was one of the assistant-curates of that church ; 
and Mrs. Hurry and her two daughters were persons who took a deep 
intere.st in the spiritual welfare of the congregation. In the sjjring of 
1860, Mrs. Hurry and one of her daughters went to make a short stay 
at Stockcross, of which parish the defendant was rector. The plain¬ 
tiff visited them there, and became acquainted with the defendant, who 
introduced him to one of his parishioners, named Fowler ; and the 
result of the acquaintance so commenced, was, that the plaintiff and 
certain members of his fiimily made frequent visits to Fowler’s house, 
boarding and lodging with Fowler’s family. Ultimately, however, 
circumstances occurred to disturb the harmony between these parties, 
and disputes arose as to Fowler’s right to pecuniary compensation for 
his hospitality, and also as to a transaction about an alleged sale of a 
horse, and other matters; and an action was brought by Fowler 
against the plaintiff. Mr. Cleaver being informed of what was going 
on, and being desirous of putting an end to the litigation in a friendly 
manner, wrote to the defendant, as Fowler's clergyman, to ask his aid 
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in the matter, by acting as arbitrator with himself. The defendant 
answered this letter by declining the invitation,—telling Mr. Cleaver, 
in substance, that, if he or any of the other clergymen of St. Barnabas 
would go down to Stockcross, he would give them such information 
as would satisfy them that he had good *grounds for his refu- 
sal. Then came the letter from Mr. Cleaver which provoked *- 
the first alleged libel. Mr. Cleaver’s second letter adjured the defend¬ 
ant as a matter of Christian duty to recall his decision. It was the 
letter of one clergyman of strong religious opinions writing to a 
brother clergyman whose notions coincided with his own, exhorting 
him as he valued his sacred calling to lend his aid in averting a pub¬ 
lic scandal from a marked member of his congregation. In answer to 
the appeal so made, the defendant in effect says,—I cannot consent to 
do as you wish ; and I will tell you why I cannot: and he goes on to 
give his reasons, in order to convince the person he was addressing 
that it was not his duty to interfere as requested. It seems to me, 
that, under all the circumstances, it was the social and moral duty of 
the defendant as a clergyman towards Mr. Cleaver as another clergy¬ 
man to give him true and correct information on the subject upon 
which he was writing. I say emphatically that I think he was dis¬ 
charging a social and moral duty: and I also think it was his interest, 
if he wished to stand well with those whose religious opinions coin¬ 
cided with his own, to satisfy them that he was not shrinking from 
the performance of his duty as a clergyman, in declining to act the 
part of a peacemaker. 

Then, as to the letter which constituted the alleged libel in the 
second count, the difficulty of the defendant seems to me to be infi¬ 
nitely greater than with regard to the first letter. It did not appear 
that there had been any request to Mrs. Hurry to interfere in the 
matter. The plaintiff probably knew that Mrs. Hurry had written to 
the defendaut, for he went, it seems, to her house to receive his 
answer. But the defendant himself was the party who initiated the 
movement of that lady. He called upon her and made certain 
"'statements to her respecting the plaintiff. It may be said that r» 4 -i 7 
this was done in the fair exercise of an interest, in this sense,— *■ 

Mr. Cleaver had deluded him into the belief that he might write to 
him in confidence; and when he received his letter he handed it to 
the plaintiff. Smarting under this dishonourable treatment, the de¬ 
fendant calls on Mrs. Hurry (who had been the means of introducing 
the plaintiff into his parish), and tells her that an action has been 
brought against him, and talks very freely to her of the circum¬ 
stances which had led to it. She endeavoured to persuade him that 
the opinion he had formed of the plaintiff was an erroneous one, and 
told him she would see that gentleman and communicate to him the 
result of the interview. Mrs. Hurry afterwards did see the plaintiff, 
and wrote to the defendant in a very kindly spirit, telling him that 
the plaintiff denied all the charges that had been made against him, 
and expressing a hope that all would be amicably and satisfactorily 
arranged. In what position would the defendant have placed him¬ 
self if he had left that letter unanswered ? He a.ssures Mrs. Hurry 
that the imputations are well-founded: and he adds,—‘‘ If he” (mean 
ing the plaintiff) “ states on oath in the witness-box what he has 
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■tated to you, especially as to the charge of assault, he will be most 
certainly prosecuted for perjury; for, there is not a shadow of doubt 
but that the complaint of the servant girl is correct.” If that was 
what the defendant really believed to be true, I think Mrs. Hurry’s 
letter, which showed she entertained a high opinion of the moral and 
religious character and conduct of the plaintiff) written under the cir¬ 
cumstances under which it was written, fully warranted it. I think 
the defendant was only discharging a social and moral duty in writing 
to the lady, ‘‘Madam, your confidence is misplaced.” I also think, 
•4181 plaintiff’s first action being *then pending, that the de- 
' fendant had a direct intere.st not to allow Mrs. Hurry’s letter to 
pass as if he acquiesced in the opinion therein expressed. Not only, 
therefore, was the defendant in my judgment discharging a social and 
moral duty, but he was also acting with a just view to his own interest , 
in writing that letter. Judges who have had from time to time to 
deal with questions as to whether the occasion justified the speaking 
or the writing of defamatory matter, have all felt great difficulty in 
defining what kind of social or moral duty or what amount of interest 
will afford a justification ; but all are clear that it is a question for the 
judge to decide; and I am clear that the letters in question, seeing 
the circumstances under which they were written, do not show what 
in law amounts to malice. I fully concur in the doctrine referred to 
in Starkie on Slander, that it is important to get at the true character 
of persons you are obliged to be in eommunication with and to treat 
with confidence. The law as to privileged communications was for¬ 
merly much more restricted than it is at the present day. Tlie case 
of Peacock v. Sir George Reynal, 2 Brownl. & G. 151, is an early and 
a very strong e.xample. I’lie rule has since become gradually more 
extended, upon the principle that it is to the general interest of society 
that correct information should be obtained as to the character of per¬ 
sons in whom others have an interest. If every word which is uttered 
to the discredit of another is to be made the ground of an action, 
cautious persons will take care that all their words are words of prai.se 
only, and will cease to obey the dictates of truth. The privilege of 
criticizing and discussing the words and acts of public men has in 
modern times been very widely extended; and so also has the rule as 
to giving information concerning private individuals, when given 
*4101 I'® ^ person having *an interest in making the 

' inquiry, and, in my judgment, with very good reason. 

Williams, J.—I am of the same opinion. After the finding of the. 
jury that the defendant acted bona fide, this argument must proceed 
upon the assumption that the defendant believed that the imputations 
he was making were well founded. That being so, he fiuds Mr. 
Cleaver and Mrs. Hurry to be under what he bad a right to suppose 
a delusion with regard to the plaintiff', and that they erroneously 
believed him to be a good and pious man. For the reasons given by 
my Lord, I think that Mr. Cleaver and Mrs. Hurry stood in such a 
relation to the defendant that it was bis moral and social duly to un¬ 
deceive them as to the true character of a person whom they set such 
a mistaken value upon. I do not mean to say that it would bo the 
duty of the defendant to proclaim the plaintiff’s delinquencies in 
public: but I think he was justified in making them known to per- 
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sons whom it was his duty to undeceive. Applying the rule adopted 
in Harrison v. Bush, 5 Ellis & B. 344 (E. C. L. R. vol. 85), I am 
clearly of opinion that the occasion.s privileged these communications, 
and prevented them from being actionable. 

Byles, J.—I am of the same opinion. I conceive the rule upon 
this subject to be clear ever since the case of Toogood v. Spyring, 
The law considers the publication of defamatory matter to be malicious, 
" unless it is fairly made by a person in the discharge of some public 
or private duty, whether legal or moral, or in the conduct of his own 
affairs in matters where his interest is concerned.” The more that 
case is examined, the more carefully and accurately the rule will be 
found to be expressed. Its application to particular cases has always 
been attended with the greatest difficulty: ‘the combinations r*<20 
of circumstances are so infinitely various. As to the first por- ' 
tion of the first letter of the defendant in this case, I think it was 
excusable on the ground that it was written by him “ in the conduct 
of his own affairs in a matter where his interest was concerned.” He 
was asked to consent to be arbitrator in a dispute between the plain¬ 
tiff and one of his own parishioners to whom he himself had intro¬ 
duced the plaintiff. He declined the office. He was pressed by his 
brother clergyman in terms which left him no alternative but to give 
his reasons for persisting in his refusal. His interest was concerned. 
He had a right to give his reasons. He certainly goes on to say,— 
"Inasmuch as he (the plaintiff) said a great deal to my parish¬ 
ioners about his intimacy with the clergy of St. Barnabas, I think it 
my duty to unmask him to you; and I should be very thankful to be 
enabled to tell some of my neighbours that his position at St. Barna¬ 
bas is not quite what he led them to suppose it to be, and especially 
that his official connection with the English Church Union had ceased.” 
He however says he thinks it his duty to make this communication: 
and the jury have found that he did bona fide think so. The letter, 
it must be remembered, was written by one clergyman to another, 
both zealous and con.scientious men,—the one urging the other by his 
duty as a Christian minister to aid in the removal of a great scandal 
from the congregation of which the plaintiff was a member; and the 
other replying in terms which showed that he evidently thought it 
his duty to make the communication he did. It seems to me that 
both parts of that letter were privileged. As to the second letter, I 
am disposed to think it was privileged on the ground of interest. At 
the time it was written an action had been brought against Mr. 
Adams,—a groundless action, as he conceived,—for having written 
the first ^letter, lie knew that Mrs. Hurry was in communi- r*jo.f 
cation with the plaintiff) and had reason to believe that the 
letter would be shown to him; and there is good ground for saying 
that it was sent in order that it might reach the hands of the plain¬ 
tiff. I therefore think, though with some doubt, that the second letter 
was privileged on the second ground put by Parke, B., in Toogood 
V. Spyring. 

Keating, J.—I am of the same opinion. There is no difference 
as to the rule of what constitutes a privileged communication.. It is 
clearly and accurately laid down in Toogood v. Spyring, 1 C. M. & R. 
181, 4 Tyrwh. 582, and also in Harrison v. Bush, 6 Ellis & B. 344 
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(E. C. L. R. vol. 85). The only difficulty i.s as to its application to 
the facts and circumstances of this case. That is a difficulty which 
must often arise from the infinitely various combinations of circum¬ 
stances. After the very full judgments given by the other members 
of the courts I only think it necessary to say that I concur. 

Rule absolute.(o) 

(a) See the next case. 


♦422] •FRYER v. KINNERSLEY.(a) Nov. 2^. 

On the recommendation of one E. (who was superintendent of the TIorticuUural Society’s gar> 
dens, and in the habit of recommending gardeners tn its members), K. hired F. in that capacity. 
Being dissatisBed with him after some months, ho gave him notice to leave his service, and 
called upon E. to recommend him another gardener in his place. Shortly afterwards K. wrote 
to E. a letter, complaining of F.*8 conduct; in which letter, amongst other things, ho said,— 
''On Saturday I had another scene with F. in my garden. He was extremely violent, came 
towards me several times with an open clasp-knife in his hand, and eyes starting from the 
sockets with rage, a perfect raving madman. I was, fortunately, accompanied by my upper 
servant. He accused me of having opened a letter of bis, drc. I think it right that you should 
be informed of F.*s violent conduct, as you might unwittingly recommend him, without being 
aware of bis temper and faults.** In consequence of this letter, E. refused to employ F. in the 
society's gardens, as be before had done, and but for the letter would have done again:— 

Held, that, assuming that the relation between K. and E. was such as to warrant a com¬ 
munication on the subject of F.’s conduct, the above letter was excluded from the privilege, by 
reason of excess. 

This was an action for a libel. Plea, tbe general issue. 

The cause was tried before Keating, J., at the sittings in West¬ 
minster after last Trinity Term. The facts which appeared in evi¬ 
dence were as follows;—The plaintiff had been employed as a gar¬ 
dener under Mr. Eyles, the superintendent of the Royal Horticultural 
Gardens, of which society the defendant w.as a member. The defend¬ 
ant having applied to Mr. Eyles to recommend him a gardener, that 
gentleman, who was in the habit of recommending gardeners to mem¬ 
bers, though it was no part of his duty as superintendent to do so, 
sent the plaintiff to him, and the defendant engaged him in January, 
1862. In January, 1863, being dissatisfied with the plaintiff’s con¬ 
duct, the defendant gave him notice to quit his service on the 30th 
of April following, and applied to Mr. Eyles to recommend him 
another in his place, and had some conversation with him on the 
subject, in the course of which he told'him the grounds of his dis¬ 
satisfaction; and he on the 20th of April wrote and sent the follow¬ 
ing letter (which was the libel complained of) to Mr. Eyles:— 

“Binficld Manor, Berks. 20tli April, 1863. 
♦4231 "Dear Sir,—On Saturday I had another scene with *Fryer 
in my garden. He was e.xtremcly violent, came towards me 
several times with an open clasp-knife in his hand, and eyes starting 
from the sockets with rage, a perfect raving madman. I was, fortu¬ 
nately, accompanied by my upper servant. He accused me of having 
opened a letter of his, and said he had written to the General Post 
Office about it, and would take proceedings, as it was an indictable 
offence. I have found in my post-bag, since my notice to him to 

(a) See the precediog case. 
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leave, a letter and a daily newspaper. The letter was delivered to 
him unopened; and certainly no letter for him was ever opened by 
me. I went to-day to inquire at the Bracknell post-office if he had 
made any complaint there about me, but found that no complaint had 
been made there. Mr. Bartlott told me that some time ago Fryer 
obtained a po.st-office order for some one in London, and, not having 
given the correct name and address, the money was not paid, and he 
came to the post-office and abused Mr. Bartlett in very rude language. 
I think it right that you should be informed of Fryer’s violent con¬ 
duct, as you might unwittingly recommend him, without being aware 
of his temper and faults. I have engaged the gardener of whom I 
spoke to you. He has been here, and likes the place. 

“I am, dear Sir, yours truly, 

“ Edward Kinnersley.” 

On the 22d of April, Mr. Eyles wrote in answer, as follows:— 
‘Dear Sir,—I am surprised and very much annoyed to hear that 
Fryer has behaved so shamefully to you. I had intended to have him 
taken on here again on leaving you; but I cannot think of doing so 
after such behaviour. I certainly shall have nothing more to do with 
him; and I arn only extremely sorrv that I ‘should have been r* 
the means of his coming to you: but I evidently did not know *- 
his temper and disposition. “ J. Eyles.” 

The plaintiff having, after he left the defendant’s service, applied 
to Mr. Eyles to give him employment in the society’s gardens, that 
gentleman declined to do so, and read to him the defendant’s letter; 
whereupon this action was brought. 

The declaration consisted of two counts for libel each setting out a 
different part of the letter, but not accurately (Mr. Eyles having 
refused to furnish him with a copy), and a count for verbal slander, 
which last was abandoned at the trial. 

Mr. Eyles, who was called as a witness on behalf of the plaintiff) 
stated that he would but for the defendant’s letter have given the 
plaintiff' employment. He also stated, that it was no part of his duty 
as superintendent to recommend gardeners to members of the society, 
but that he frequently did so, and that he always when he had an 
opportunity inquired how they were getting on. It did not, however, 
appear that the defendant’s letter was written in answer to any such 
inquiry. 

On the part of the defendant it was submitted that there was a 
variance between the letter and the libels as alleged in the declaration, 
and further that the letter fell within the cla.ss of privileged commu¬ 
nications. 

The learned judge declined to nonsuit the plaintiff, but reserved 
leave to the defendant to move to enter a verdict or a nonsuit,—the 
court to be at liberty to amend if they should be of opinion that the 
judge ought to have amended: and he left it to the jury to say 
whether the letter was bona fide written or whether the defendant was 
actuated by malicious motives towards the plaintiff, and also to assess 
the damages. 

‘The jury negatived malice, and a.ssessed the damages at r*^25 
10?. A verdict having been entered for the plaintiff' accord- ‘■ 
ingly. 
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Shee, Serjt., on a former day in this term, pursuai.., to the leave 
reserved to him, obtained a rule nisi to enter a verdict for the defend¬ 
ant, or a nonsuit, on the ground of variance, and that the letter was 
a privileged communication. 

Dighy Seymour, Q. C., and Laxton, •on a subsequent day, showed 
cause.—It was clearly competent to the judge to amend the declara¬ 
tion : Saunders v. Bate, 1 Hurlst. & N. 402 : and it is hardly possible 
to conceive a fitter case for the exercise of his discretion. [Erle, 
C. J.—Address your argument to the question of privilege.] The 
only circumstance which can at all be relied on as a justification for 
the publication of this libel, is, that the plaintil!' had originally been 
recomtnended to the defendant by Eyles. That, however, did not 
give Eyles such interest in the matter as to warrant the defendant in 
volunteering statements calculated unduly to prejudice the plaintiff in 
his estimation and to prevent him from again taking him into his 
employ; nor did it impose upon the defendant any social or moral 
dut 3 ' which could in any way justify his olficiousness. The letter 
was evidently written in a moment of irritation and e.xcitement. It 


was wholly uncalled for by any relation in which the writer stood to 
the person to whom it was addressed. In Rogers v. Clifton, 3 Bos. & 
P. 687, it was held, that, although a master be not in general bound to 
prove the truth of a character given by him to a person applying for the 
character of his servant, yet, if he officiously state any trivial misconduct 
•4961 .servant to a former master, in order to prevent him ^giving 

•* a second character, and then himself, upon application for a 
character, give the servant the character of “a bad-tempered, lazy, in¬ 
competent fellow,” the truth of which he is unable to prove, the jury may 
from these circumstances infer malice on the part of the master, in an 
action against him by the servant. In Pattison v. Jones, 8 B. &; C. 578 
(E. C. L. R. vol. 15), 3 M. & R. 101, it was held that such a communi¬ 
cation, to be privileged, must be made bona fide in the belief by the 
party that he is acting in the discharge of a duty which he owes to 
the party to whom it is made. And that is adopted by Tindal, C. J., 
in Coxhead v. Richards, 2 C. B. 597 (E. C. L. R. vol. 52). In Brooks 
V. Blanshard, 1 C. & M. 779, A. was engaged to superintend the 
works of a railway company, and subsequently, at a general meeting 
of the proprietors, the engagement was not continued, but a former 
inspector was reinstated. A vacancy subsequently occurred in the 
situation of engineer to the commissioners for the improvement of 
the river Wear, and A. became a candidate. B. wrote to C. introdu¬ 
cing D. as a candidate, and, C. having written to B. informing him 
• that another person had succeeded in obtaining the appointment, B. 
wrote an answer to C. reflecting on the conduct of A. whilst in the 
situation of engineer to the railway company. There was a sub.se- 
quent election, at which A. was unsuccessful, in consequence of this 
letter having been shown. It appeared that B. and C. were both 
shareholders in the railway company, and that B. managed C.’s affairs 
in the railway. B. had not been applied to for his opinion, and the 
letter containing the libel was written after the termination of one 
election, and before the other was in contemplation. In an action b^ 
A. against B. for the libel, it was held that the letter was not a privi¬ 
leged communication. Again, in Martin v. Strong, 5 Ad. & E. 635 
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(E. C. L. E. vol. 31), it was held that words spoken by a subscriber 
to *a charity, in answer to inquiries by another subscriber 
respecting the conduct of a medical man in his attendance *■ 
upoTi the objects of the charity, are not, merely on account of those 
circumstances, a privileged communication. This clearly is not a 
privileged communication within the rule laid down in Toogood v. 
Spvring, 1 C. M. & R. 181, 4 Tyrwh. 582, and Harrison v. Bush, 5 
Eliis & B. 344 (E. C. L. R. vol. 85). 

Shee, Serjt., and Kingdon, in support of the rule.—It is submitted 
that the letter in question was a privileged communication within the 
rule laid down in Toogood v. Spyring and Harrison v. Bush. That 
rule cannot be better stated than in the language of Parke, B., in the 
former of tho.se two cases. “In general,” says that learned judge, 
“an action lies for the malicious publication of statements which are 
false in fact, and injurious to the character of another (within the 
well-known limits as to verbal slander); and the law considers such 
publication as malicious, unless it is fairly made by a person in the 
discharge of some public or private duty, whether legal or moral, or 
in the conduct of his own aflFairs, in matters where his interest is con¬ 


cerned. In such cases, the occasion prevents the inference of malice 
which the law draws from unauthorized communications, and affords 
a qualified defence depending upon the ab.sence of actual malice. If 
fairly warranted by any reasonable occasion or exigency, and honestly 
made, such communications are protected, for the common conveni¬ 
ence and welfare of society: and the law has not restricted the right 


to make them within any narrow limits. Among the many cases 
which have been reported on this subject, one precisely in point has 
not, I believe, occurred: but one of the most ordinary and common 
instances in which the principle has been applied in practice, is, 
*that of a former master giving the character of a discharged [•♦428 
servant; and I am not aware that it was ever deemed essential ‘• 


to the protection of such a communication, that it should be made to 


some person interested in the inquiry, alone, and not in the presence 
of a third person. ^ made with honesty of purpose to a party who has 


any interest in the inquiry (and that has been very liberally construed, 
—see Child v. Affleck, 4 M. & R. 338, 9 B. & C. 403 (E. C. L. R. vol. 


17)), tlie simple fact that there has been some casual by-stander cannot 
alter the nature of the transaction. The business of life could not be 


well carried on if such restraints were imposed upon this and similar 
communications.” That is in substance adopted by Lord Campbell, 
in giving judgment in Harrison v. Bush, 5 Ellis k B. 344, 348 (E. C. 
L. li. vol. 85), and it has never been (juestioned. Can it be said that 
the defendant had not an interest here, or that Mr. Eyles, through 
whose recommendation the plaintiff' had entered the defendant’s ser¬ 
vice, had not likewise an interest in knowing what had been the con¬ 
duct of the man he had so recommended ? It has been suggested that 
this communication was officious and voluntary. But, though the 
judges of this court were divided in opinion in the case of Coxhead 
V. Richards, 2 C. B. 569 (E. C. L. R. vol. 52), they at all events did 
not differ in this, that the circumstance of the communication being 
voluntary did not prevent it from being protected.(a) The real que.s 


f (a) See Benuett v. Deacoa, 2 C. B. 628 (E. C. L. H. Tol. 62). 
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tion is wlietber the communication was made in the discharge of some 
public or private duty, social or moral, or in a matter in which the 
party making it has an interest. Here, the jury found that the com¬ 
munication was honestly and bona fide made. The defendant had 
applied to Eyles to recommend him a gardener; and Eyles (who was 
in the constant habit of doing so to members of the society of which 
he was *the superintendent) had recommended the plaintiff: it 
was clearly, therefore, the defendant’s duty to inform Eyles of 


•429] 


his servant’s misconduct, and E 3 'les had clearly an interest in knowing 
the .sort of person he had recommended. [Byles, J.—Without any 
inquiry on Flyle.s’s part?] Yes. [Erle, C. J.—If this letter had 
been addressed to Mr. Eyles in answer to an inquiry from him, that 
might have afforded a justification. But this was the act of a mere 
volunteer. I must confess I entertain very grave doubts. Williams, 
J.—In Harrison v. Bush, Lord Campbell says,—“‘Duty,’ in the pro¬ 
posed canon, cannot be confined to legal duties, which may be enforced 
by indictment, action, or mandamu.s, but must include moral and social 
duties of imperfect obligation.’’ The question is whether this w.as 
done in the performance of a social duty.] The beginning of the 
letter shows that there had been previous communications between 
the defendant and Eyles upon the subject in hand. [Byle.S, J.—The 
letter charges the plaintiff with something like an indictable offence.] 
There was no intention to accuse the plaintiff of a deliberate design 
to use the knife. It is not as if the letter had been addressed to a 
perfect stranger. It is not unworthy of remark that it woukl have 
been Eyles’s duty to make inquiry of the defendant before he recom¬ 
mended the plaintiff to any other gentleman. Coltman, J., in Cox- 
head V. Richards, says,—2 C. B. 601 (E. C. L. R. vol. 52),—“Even 
though the statement be not on advice asked, but is made voluntarily, 
that circumstance was said in Pattison v. Jones, 8 B. & C. 578 (E. C. 
L. R. vol. 15), 3 M. & R. 101, not necessarily to prevent the statement 
from being considered as privileged.’’ [Keating, J. — Bayley, J., in 
Pattison v. Jones, says,—“I do not mean to .say, that, in order to 
make libellous matter written by a master privileged, it is essential 

makes the communication should be *put 
J into action in consequence of a third party’s putting questions 
to him. I am of opinion he ma\" (when he thinks that another is 
about to take into his service one who he knows ought not to be 
taken) .set himself in motion, and do some act to induce that other to 
seek information from and put questions to him.” ’J’hat comes very 
near to the present ca.se.] Wright v. Woodgate, 2 C. M. & R. 573, 
Tyrwh. & G. 12, is also a very strong case. The defendant w.as a 
solicitor employed in an equity suit on behalf of the plaintiff, a minor. 
The plaintiff was desirous of changing his solicitor, and informed the 
defendant of it. The defendant thereupon wrote a letter to the plain- 
tifl"s next friend (who was liable for the costs of the suit), dissuading 
him from giving any directions in the matter, and alleging, among 
other observations on the plaintiff’s conduct, that a civil engineer, to 
whom the plaintiff had been afiprenticed, had made him a present of 
his indenture.s, because he was worse than useless in the office: and it 
was held that this was a privileged communication. 

Erle, C. J.—Upon the question whether or not this was a privi- 
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leged communication, there is some little difference of opinion, and 
therefore we will take time to consider. We think, however, that the 
amendment should be made, the defendant being at liberty to plead to 
the amended declaration,—the costs of the day and of the amendment 
to be costs in the cause f^or the defendant. 

Shee, Serjt., intimated that the defendant had no desire to go down 
again: if the court should be against him upon the question as to the 
letter being a privileged communication. Cur. ado. vult. 

*Ekle, C. J., now said: This was a rule to set aside the ver- r*. o-i 
diet for the plaintiff, and to enter a verdict for the defendant ^ 
or a nonsuit, in an action fo.r a libel, on the ground that the defama¬ 
tory letter complained of was a privileged communication. What¬ 
ever might have been our opinion as to tlie privilege on the ground 
that Mr. Eyles, the person to whom it was addressed, had recom¬ 
mended the plaintiff to the defendant, and was in the habit of finding 
gardeners for masters and masters for gardeners, if the letter had been 
strictly confined to a simple statement of the plaintiff’s conduct as a 
servant, we think the defendant cannot on this occasion take any 
advantage from that, because the letter in our judgment goes far 
beyond the occasion. The calling the plaintiff “a raving madman,” 
and some other expressions, are so much in excess of the occasion as 
to prevent our holding the letter to fall within the rule as to privi¬ 
leged communications. Without, therefore, further expressing any 
opinion, we think the rule must be discharged. The verdict for the 
plaintiff will consequently stand. Rule discharged.(rt) 


(a) This and the preceding onse form a striking example of the extreme difficulty there is in 
the appliciitioD of the rule laid down by Parke, B., in Toogood e. Spyring, 1 C. M. A R. ISl, 
4 Tyrwh. 682, and adopted dhd perhaps a little extended by Lord Campbell in Harrison r. Bush, 
6 Ellis A B. 344 (E. C. L. K. vol. 86). 


♦BLACKMAN and Another v. BAINTON. Nov. 18. [*432 

Twenty-five witnesses and a horse on one side against ten witnesses on the other,—Held not 
such a preponderance of ‘inconvenience** as to induce tbe court to bring back the venue from 
the place where the cause of action (if any) arose. 

This was action to recover damages for an alleged breach of a war¬ 
ranty of a horse. 

The venue being laid in Middlesex, the defendant obtained an order 
of Willes, J., to change it to York, upon an affidavit which stated 
that the cause of action, if any, aro.se in the county of York, and not 
in the county of Middlesex or elsewhere out of the county of York; 
that it would be necessary and expedient for the defendant to sub¬ 
poena no less than ten witnesses to support and establish his defence 
to the action, all of whom were material and necessary witnesses, and 
all resided at or near Beverley, in the county of York; that he had 
no witnesses residing out of the said county of York; and that the 
expense of trying the action in Middlesex would, the deponent 
believed, greatly exceed the expense of trying it in the county where 
the cause of action arose and the witnesses re.sided. 

Brandi now moved to rescind the above order, upon an affidavit of 
one of the plaintiffs which stated that the action was brought to re- 
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cover the purchase-money paid by the plaintiffs to the defendant for t 
brown mare warranted (verbally and in writing) sound, free from 
vice, and quiet; that she was the most vicious and unquiet brute the 
deponent (who was a dealer) had ever possessed; that several grooms 
who had in vain attempted to ride her, as well as the deponent's three 
brothers and himself, were material witne.sses to prove the plaintiff’ 
case, as well as several veterinary surgeons, amongst others, one of 
the professors at the Royal Veterinary College, to the number in all 
*4331 *twenty-five, all resided in Middlesex; and that the depo- 
-* nent estimated the extra expeu.se of trying the cause in York¬ 
shire would be at least 100?., besides the expense and risk of taking 
the mare down to York. 

Erle, C. J.—The cause of action having arisen in Yorkshire, and 
the inconvenience being about equal, the common-law right turns the 
scale.(a) 

The rest of the court concurring, Rule refused. 

(a) It has generally been understood to be the plaintiff’s common-law right, in a transitory , 
action, to lay the venue where ho pleases, and that the onus of showing a preponderance of 
<< inconveniencelay on the defendant. See Archbuld’s Practice, 11th edit. (Prentice), 1389^ 
1342. 


BEVAN V. WHITMORE. Nov. 16. 


An official assignee of a district court of bankruptcy having given bis assent to the bringing 
of an action in bis name jointly with that of the trade-assignee for the recovery of part of the 
bankrupt’s estate, and the action proving unsuccessful, the trade-nssignoe paid the costs:— 
Held, that be was entitled to sue the official assignee for contributfbn. 

The court or a judge has a discretion to dispense with bail on appeal, as well as with bail in 
error. 

An official assignee of a district court of bankruptcy having been sued by the trade-assignee 
for contribution to the costs of an unsuccessful action to which the former was an assenting 
party, and judgment having gone against him,—Held, that it was a fit case for dispensing with 
bail on appeal. 


This was an action brought by the plaintiff, who was the trade- 
as.signee under a fiat against one Foster, a merchant at Birmingham, 
to recover from the defendant the sum of 127?., being a moiety of 
the costs incurred and paid by the plaintiff in an action brought by 
both as a.ssignees against one Dowling, under the following circum¬ 
stances :— 

In January, 1856, the bankrupt had given Dowling a bill of sale of 
certain property. He afterwards attempted a compromise with bis 
♦4341 under the ♦arrangement clauses of the Bankrupt 

-* Act: but, failing in this, he was made bankrupt, and the 
defendant, Whitmore, was appointed official assignee under the fiat, 
and the plaintiff, Bevan, who was the principal creditor of the bank¬ 
rupt, trade-assignee. Dowling having po.sse.ssed himself of the pro¬ 
perty conveyed to him by tlie bill of sale, the trade-assignee demanded 
their restoration on the ground that the conveyance was a fraudulent 
preference and an act of bankruptcy. Dowling declining to comply 
with this demand, the trade-assignee took the opinion of counsel; and, 
being advised that there was good ground of action against Dowling, 
he wrote to the official assignee requesting his conourrenee iu bringing 
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the action. Having obtained the concurrence of the official assignee, • 
and having on the 29th of June, 1857, obtained an order from the 
commissioner for that purpose, the trade-assignee on the 4th of July 
brought an action of trover against Dowling. Mr. Crosbie acted as 
the attorney for the plaintiffs in that action,—Reece, the solicitor to 
the fiat, being Dowling’s attorney, and having as such prepared thft 
bill of sale for him. The declaration was delivered on the 4th of 
October, 1857, but the cause was not brought to trial until June, 
1800, when it resulted in a verdict for the defendant. Whitmore was 
never in any way consulted during the progress of the proceedings. 
In the meantime, a case of Monk v. Sharp, 2 Ilurlst. k N. 540, had 
been decided in the Court of E.\chequer, which clearly showed that 
there was no foundation whatever for the action, (a) 

*The claim in this action, which was tried before Erie, [■♦^35 
C. J., at the sittings in London after last Trinity Term, was *• 
for a moiety of the costs which Bevan had paid to Dowling’s attorney, 
and also a moiety of the costs paid to the attorney who conducted the 
proceedings, Crosbie, and which last-mentioned costs were paid by 
Bevan after an action had been commenced against Whitmore and 


himself for them. 

On the part of the defendant, it was submitted, that, whatever 
might have been his liability to Dowling for his costs, the mere cir¬ 
cumstance of his permitting his name to be joined as a plaintiff in the 
action, for conformity, he having no personal interest in the matter, 
did not render him liable to Bevan; and, further, that, assuming that 
he could be liable, there was such culpable negligence on the part of 
Crosbie in proceeding in the action after the decision of Monk v. 
*Sharp, as to disentitle Crosbie to recover his costs, or Bevan r »^30 
to recover contribution. ^ 

His Lordship directed a verdict to be entered for the plaintiff for 
the sum claimed, reserving leave to the defendant to enter a verdict 
for him or to reduce the damages, if the court should be of opinion 
that the plaintiff was entitled to recover nothing, or only a proportion 
of the costs paid to Dowling. 

Haivkins, Q. C., on a former day in this Term, moved accordingly.— 
No doubt, as between Dowling and Whitmore, the goods of the latter 
would have been liable to an e.xecution for Dowling’s costs. But 
Bevan cannot sue for contribution. Whitmore was only joined for 


(a) On the 26th of June, the plaintiffs, who were trader?, petitioned the Court of Bankruptcy 
for protection under the 2ntb section of the Bankrupt Law Consolidation Act, 1849 (12 A 13 
Viet. c. 106). They filed an account of debts, and made a proposal according to s. 214. At an 
adjourned meeting on tho 6tb of August, the plaintiffs did nut attend, and neither the proposal 
nor any modification of it was accepted, whereupon the meeting was adjourned to the public 
(ourt, and the plaintiffs wore adjudged bankrupts under s. 223. Tbe adjudication was not 
founded on tbe petition of a creditor, nor was tbe plaintiffs' petition dismissed. On tbe said 
26th of June, the defendant was indebted to tbe plaintiffs. On tbe 6tb of July, tbe plaintiffs 
assigned this debt to Messrs. D., and gave notice thereof to the defendant Messrs. D. had at 
tbe time of the a.<isignmcnt of the debt to them notice of tbo petition fur arrangement. It was 
held,—first, that the filing the petition for arrangement was not an act of bankruptcy, that 
petition never having been actually dismissed, and no petition for an adjudication of bank> 
ruptcy having been filed within two months, in pursuance of s. 76,—secondly, that, where a 
trader is adjudicated bankrupt under tho 223d section without tbe filing of a petition by a ere* 
ditor, the bankruptcy has no relation back to any act dune by tho bankrupt prior to tbe adjudi¬ 
cation,—thirdly, that, for tho reasons above mentioned, tbo plaintiffs were entitled to recover 
the debt in question as trustees for Messrs. B., notwithstanding tbe bankruptcy. 
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conformity: and he might have refused to permit his name to be used 
until a proper indemnity against costs was given to him. He is a 
mere officer of the court, having no personal interest in the result: 
whereas, Bevan, being a large creditor, had a direct interest. There 
is no case in which the point, though one of great importance, has 
been decided. [Byles, J.—It is somewhat like the case of two trus¬ 
tees, and one having a beneficial interest and getting the other to join 
in an action for Iiis benefit.] The nearest case to the present is 
Turner v. Davies, 2 Esp. N. P. C, 478, where Lord Kenyon says: "I 
have no doubt, that, where two parties become joint sureties for a 
third person, if one is called upon and forced to pay the whole of the 
money, he has a right to call ou his co-surety for contribution: but, 
where one has been induced so to become surety at the instance of 
the other, though he thereby renders himself liable to the person to 
whom the security is given, there is no pretence for saying that he 
shall be liable to be called upon by the person at whose request he 


entered into the security.” [Williams, J. —The action there was 
*4371 upon an ’equity, which would not exist if the one 

“ -* surety became so at the instance of the other.] Then, there 


was manifest negligence, as well on the part of Bevan, as on that of 
the attorney employed by him, in recklessly proceeding in the action 
against Dowling after a solemn,decision of the Court of Exchequer 


which conclusively showed that there could be no hope of success. 
[Byles, J.—If your first point fails, this one resolves itself into an 
objection of negligence on the part of the attorney employed by iot/i.] 
It is submitted that Bevan, himself an attorney, was equally guilty 
of negligence, and may be said to have deluded Whitmore into con¬ 
senting to a proceeding which he was bound to know must end in 
defeat. 


Erlb, C, j. —Take a rule on the first point,—that the facts did not 
establish any liability in the defendant. 

Quain showed cause,—At the time when the.se transactions took 
place, all assets of the bankrupt were received by the official assignee, 
and he alone had any control over the finances of the estate : and the 
evidence at the trial showed that there were funds which might have 
been retained to satisfy this liability. The official assignee had at 
least an equal interest with the trade-assignee in getting in the assets, 
being at that time paid by fees according to the scale provided by the 
Orders in Bankruptcy of 1852, s. 130: and there can be no reason 
why the two should not be jointly liable for the costs of an unsuccess¬ 
ful action brought by them jointly. It was Whitmore’s duty to allow 
his name to be used in an action brought under the order of the com¬ 
missioner: and there is no pretence for his asking an indemnity. 

. 00-1 Litsli,, Q. C., and Hawkins, Q. C., in support of the *rule.—This 
case, it is submitted, does not fall within the ordinary rule aa 
to contributories. An action of this sort only lies where formerly a 
court of equity would have compelled payment. It is not a mere 
action of contract: see the judgment of Eyre, C. B., in Deering v. The 
Earl of Winchelsea, 2 Bos. & P. 270, cited in Cowell v. Edwards, 2 
Bos. & P. 268, and that of Lord Redesdale, in Stirling v. Forrester, 3 
Bligh 675, 590, 596. [Williams, J.—It is altogether new to mo to 
hear that those observations are applicable to any other than the c;ise 
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of co-sureties. The principle is thus stated by Lord Eldon in Cray- 
thorne v. Swinburne, 14 Ves. 160, 164; “It has been long settled, 
that, if there are co-sureties by the same instrument, and the principal 
calls upon either of them to pay the principal debt, or any part of it, 
the surety has a right in this court, either upon a principle of equity, 
or upon contract, to call upon his co-surety for contribution; and I 
think that right is properly enough stated as depending rather upon 
a principle of equity than upon contract,—unless in this sense, that, 
the principle of equity being in its operation established, a contract 
may be inferred upon [from] the implied knowledge of that principle 
by all persons; and it must be upon such a ground of implied assump¬ 
sit, that, in modern times, courts of law have assumed a jurisdiction 
upon this subject; a jurisdiction convenient enough in a case simple 
and uncomplicated, but attended with great difficulty where the 
sureties are numerous; especially since it has been held that separate 
actions may be brought against the different sureties for their respect¬ 
ive quotas and proportions. It is easy to foresee the multiplicity of 
suits to which that leads. But, whether this depends upon a principle 
of equity, or is founded in contract, it is clear a person may by con¬ 
tract take himself out of the reach of the principle or ’the im- 
plied contract. In the case of Deering v. The Earl of Win- ^ 
chelsea, which, I recollect, was argued with great perseverance, 
persons not united in the same instrument were made to contribute; 
and it was decided that there is no distinction whether they are 
bound in the same obligation or by several instruments. That case 
also established, that, though one person becomes a surety without the 
knowledge of another surety, that circumstance introduces no dis¬ 
tinction. If the relation of surety for the debtor is formed, and the 
fact is not that the party becomes surety for both the principal debtor 
and another surety, not for the principal alone, it is decided, that, 
whether they are bound by several instruments or not, whether the 
fact is or is not known, whether the number is more or less, the 
principle of equity operates in both cases, upon the maxim that 
equality is equity: the creditor who can call upon all, shall not be at 
liberty to fix one with payment of the whole debt; and, upon the 
principle requiring him to do justice, if he will not, the court will do 
it for him.”] The plaintiff’ here, as a large creditor of the bankrupt, 
had a strong interest in attempting to get back the goods from the 
hands of Dowling. The defendant, as official assignee, had no interest 
but to do his duty as a public officer. The trade-assignee could not 
get in the assets without the aid of the official assignee: the latter w'as 
clearly entitled to be indemnified for the use of his name: Ex parte 
Turquand, In re Dickenson, 3 Mont. D. & De Gex 475. [Keating, 
J.—Would the official assignee have been entitled to an indemnity 
where he had a large sum of money in bis hands at the time ? Byles, 
J.—And where he assented to the action being brought ’( Erle, C. 
J.—And where the action was brought with the leave of the commis¬ 
sioner ?] The assets in hand were not applicable to *these 
costs; there was not enough to satisfy the claim of the solicitor 
to the estate. The assent to the action being brought was a mere 
official act in execution of the defendant’s public duty: and the order 
of the commissioner would make it compulsory on the official-assignee 
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to allow the action to be brought in his name. By so consenting, be 
could not lose any equitable right he had. If Whitmore had had 
execution levied on his goods for the whole cost due to Dowling, he 
clearly would have had a remedy in equity against the trade-assignee. 
It does not follow that contribution lies in the circumstances which 
have happened, because the trade and the official assignees are both 
parties on the record. Turner v. Davies has never been dissented 
irom. [Williams, J.—Assuming it to be good law, all that Turner 
V. Davies establishes, is, that, if the plaintifi had induced the defend¬ 
ant to become surety with him for a third person, he could not sue 
him for contribution. How does that apply here?] The official 
assignee, having no personal interest iu the result of the action, con¬ 
sented to become a nominal party at the request of the plaintiff. 
[Byles, J.—Both have an interest in the result.] The official assignee 
did not retain the attorney: for, the bare act of concurring in an 
action being brought does not amount to a retainer. [Byles, J.— 
Bevan’s letter names the attorney, and Whitmore does not dissent.] 
He does not appear to have been consulted, or ever to have interfered 
in the matter. 

Ekle, C. j.—W e are all agreed upon the question of law, viz. that 
an action will lie for contribution where there is a joint liability, and 
one has paid the whole amount. The.only doubt we have entertained, 
is, the duty of a jury being cast upon the court, what is the fair infer- 
*4411 drawn from the facts. If the fair ’’‘result of the facts 

be that the parties mutually agreed to sue, and the action 
failed, and one paid the whole costs, he would be entitled to call upon 
the other for a moiety. The best conclusion I am able to come to 
upon the facts, is, that Bevan and Whitmore concurred in bringing the 
action. If the action had been successful, Dowling would have paid 
the costs. They did not contemplate the possibility of failure. They, 
however, did fail. The event was unforeseen. It is clear that no one 
contemplated that Bevan alone should be liable. Upon the general 
principle, I think he is entitled to call upon his co-plaintiff for con¬ 
tribution. 

Williams, J.—I am of the same opinion. Our decision appears 
to me to turn upon a question of fact. If the transaction is to be 
taken to be, that Whitmore authorized Bevan to employ Crosbie to 
bring the action in their names, and consented that the action should 
be brought as their joint action, he is clearly liable to pay half the 
costs, and alsp half the satisfaction due for the judgment, as between 
himself and his co-plaintiff: and it can make no difference, that, when 
he allowed his name to be used, he had no apprehension of having to 
pay costs. If, on the other hand, the real truth is that the action was 
commenced and set on foot by Bevan, he knowing that it could net 
be brought without the assent of the official assignee, and he induced 
the latter to allow his name to be used for form’s sake only, for* his 
own purposes, then it is pretty clear that he could have no action for 
contribution either in respect of the costs of the action or the judgment. 
Dealing with the facts as a jury, I can come to no other conclusion 
than that the defendant is liable. 

*44.01 Byles, J.—I agree with my Lord and my Brother *Wil 
-J liams that the fair result of the facts is, that the parties were 
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joint plaintiffs in the action again.st Dowling, and that they failed. I 
apprehend the rule of law to be clear, that, under such circumstances, 
he who pays the whole is entitled to sue for contribution: and that 
rule extends to all cases where one of two joint-debtors or joint-con¬ 
tractors pays the whole debt; Sadler v. Nixon (or Hickson), 5 B. & 
Ad. 936 (B. C. L. R. vol. 27), 2 N. & M. 258; Prior v. Hembrow, 8 
M. & W. 873. The only difficulty here is, to determine whether the 
plaintiff and defendant were joint-debtors, equally liable for these 
co.sts. It is said that they are not, because they have not an equal 
interest,—the one being entitled as a creditor to a dividend out of the 
assets, and the other only to his per-centage. As between themselves, 
however, and Dowling, they were jointly and equally liable. It is 
clear that they were jointly liable to Dowling; and- Whitmore being 
an assenting party to the bringing of the action, and the employment 
of Crosbie as the attorney, it is equally clear that they are jointly 
liable as between themselves. I therefore think the verdict for the 
plaintiff was right. 

Keating, J.—I am of the same opinion. The only just conclusion 
from the facts is this, that Whitmore authorized the bringing of the 
action against Dowling so as to become jointly liable with Bevan, not 
only for the costs due to Dowling, but also for the costs of their own 
attorney; and Bevan having paid the whole, he clearly was entitled 
to call upon Whitmore to contribute bis share. 

_ Rule di.scharged. 


The defendant having appealed against the above decision, Willes, 
J., on the 23d of November, made an *order “that bail on the r*^q 3 
appeal herein shall be dispensed with.” The order was made ^ 
upon an affidavit of the defendant himself, to the following effect:— 

“1. I am one of the official a.s.signees of the court of bankruptcy for 
the Birmingham district, at Birmingham, and have been such for 
twenty years and upwards last past. As such official assignee, I have 
given a bond to government, with sureties to the amount of 60007, 
for the due fulfilment of my duties: 

“2. I reside at, &c., and am possessed of household furniture and 
effects which I estimate to be of the value of 8007 I am also pos¬ 
sessed of office furniture of considerable value: and, as such official 
assignee aforesaid, I am entitled to receive an annual salary of 10007 
free of office e.xpenses : 

“3. This action is brought by the plaintiff, the trade-assignee of the 
estate of William Foster, a bankrupt, against me as official assignee 
of such estate; and, on the trial of the action, the learned judge inti¬ 
mated that the question in dispute would turn on a mere point of 
law, and he directed a verdict for the plaintiff, with liberty for me to 
move to enter the verdict for the defendant, or a nonsuit: 

“4. My appeal to the court of error against the decision of this 
court is bona fide, and not with the intention of delaying the plain¬ 
tiff in any way whatever. I am strongly advised by my counsel, and 
verily believe, that I have cause to be aggrieved by the decision of 
this court; and that, as there is no decided case analogous or bearing 
on the point in dispute in this action, it is important for the interests 
of myself and the other official assignees that this cause should be 
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solemnly argued and reheard before a court of error, in order to ob 
tain a decision upon the point of law reserved by the Lord Chief 
Justice on the trial: 

* 4 . 44.1 “ ^ have resided in Birmingham and the *neighbourhood 

J ever since my appointment to the office of official assignee at 
Birmingham as aforesaid; and my friend.s and acquaintances consist 
in a great measure of persons holding offices in the court of bank¬ 
ruptcy there, and solicitors practising before the court, and others 
with whom I come into communication in my official capacity, and I 
could not consistently, seeing the position I hold in Birmingham, ask 
any one to become bail for me to prosecute the proceedings in error; 

“ 6. For the reasons aforesaid, I say that it is not essential for the 
interests of the plaintiff that security should be required from me to 
prosecute the proceedings in error in this action, and for the further¬ 
ance of ju.stice the security of bail so to prosecute should not be 
insisted on.” 


Quain (Nov. 25th) moved for a rule to show cause why the order 
of Willes, J., should not be rescinded.—The learned judge, it is sub¬ 
mitted, had no power to make this order: and the case is not a fit one 
for its exercise if the power exists. The 38th section of the Common 
Law Procedure Act, 1854 (17 & 18 Viet. c. 125), enacts that “notice 
of appeal shall be a stay of execution, provided bail to pay the sum 
recovered and costs, or to pay costs where the appellant was plaintiff 
below, be given, in like manner and to the same amount as bail in error 
within eight days after the decision complained of, or before e.xecu- 
tion delivered to the sheriff.” Bail in error is regulated by the 151st 
section of the Common Law Procedure Act, 1852 (15 & 16 Viet. c. 
76), which enacts, that, “ upon any judgment hereafter to be given in 
any of the superior courts of common law in any action, execution 
shall not be stayed or delayed by proceedings in error, or supersedeas 
» 44<'1 thereupon, ivithout the special order of the court *or a judge, unless 
-* the person in whose name such proceedings in error be brought, 
with two, or by leave of the court ora judge, more than two, sufficient 
sureties, such as the court (wherein such judgment is or shall be 
given) or a judge shall allow of, shall, within four clear days after 
lodging the memorandum alleging error, or after the signing of the 
judgment, whichever shall last happen, or before execution executed, 
be bound unto the party for whom any such judgment is or shall be 
given, by recognisance to be acknowledged in the same court, in double 
the sum adjudged to be recovered by the said judgment (except in case 
of a penalty, and, in case of a penalty, in double the sum really due, and 
double the costs), to prosecute the proceedings in error with effect, and 
also to satisfy and pay (if the said judgment be affirmed, or the proceed¬ 
ings in error be discontinued by the plaintiff therein), all and singular 
the sum or sums of money and costs adjudged or to be adjudged upon 
the former judgment, and all costs and damages to be also awarded for 
the delaying of execution, and shall give notice thereof to the defendant 
in error, or his attorney.” The words “in like manner and to the 
same amount,” it is submitted, refer to the number of sureties and 
the sura, and not to the whole of the clause relating to bail in error 
so as to incorporate the discretion to dispense with it. [Byles, ,I.— 
According to your construction, the court may dispense with bail 
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where the matter is on the record, but not where it only comes before 
the court of error on appeal.] That, no doubt, is so. -Assuming that 
the power to dispense with bail e.xists, what is there in this case to 
call for its exercise? The only grounds Upon which it is asked, are, 
that the defendant is a public officer, and as such has given bond for 
his good behaviour, and that he has a salary of 1000 ?. per annum. 
Is an officer *of the court of bankruptcy to have a privilege ^ 4 ^. .q 
which no other officer of any other court has? In the case of *- 
Cox V. The Corporation of London, the Court of Exchequer expressly 
refused to dispense with bail in error, though informed that the cor¬ 
poration had never been called upon to put in bail in error. [Erle, 
C. J.—We do not usually interfere with the exerci.se of a judge’s dis¬ 
cretion.] This is more than an exercise of discretion. 

A rule nisi having been granted, 

,Oates, who appeared to show cause, was stopped by the court. 

Quain was heard in support of his rule. 

Erls, C. J.—I think this rule should be discharged. No reason 
can be suggested for a distinction in this respect between bail in error 
and bail on appeal. If Mr. Quain’s argument were to prevail, it 
plainly would be in consequence of a mere act of improvidence or 
omission on the part of the legislature. I think there is no foundation 
for the argument. And, if I am to enter into the question of discre-, 
tion, I cannot say that it has not been well exercised. Here is a pub¬ 
lic officer, discharging a public duty, fairly trying an important ques¬ 
tion affecting his office. If bail could in any case be dispensed with, 
I should have thought it well might be in such a case. 

The rest of the court concurring, Rule discharged.(a) 

(a) The costa of the rule were directed to abide the event of the appeal. 


*C0PLEY v. HEMINGWAY. Nov. 3. [^^447 


Article 7 of the Directions to the Taxing Masters, of Hilary Term, 1853, applies to the costs 
of a defendant who obtains a verdict in a cause tried before the Secondary, where the sum 
endorsed on the writ does not exceed 20/. 


This was an action to recover damages for undue delay in the 
unloading from a vessel belonging to the plaintiff a cargo of stone 
consigned to one Henry Booth, a stone-merchant having a wharf on 
the river Thames above London Bridge. There was no charter-party, 
nor any bill of lading of the cargo: and the plaintiff sued the defend¬ 
ant as the shipper of the cargo, on an implied contract to receive the 
cargo w'ithin a reasonable time after the arrival of the vessel in the 
port of London. The declaration contained a special count in which 
the plaintiff claimed as damages the expenses he had incurred in 
keeping the crew, &c., and also a count for demurrage. The plaintiff’s 
claim was for ten days’ detention, at 21. per day. A summons to 
show cause why the cause should not be tried before the sheriffs of 
London, taken out by the plaintiff, was opposed by the defendant, on 
the ground that the plaintiff’s claim in the action involved a question 
of great importance to persons engaged in the York.shire stone trade, 
and involved the proof of the custom as to the unloading of vessels 
C. B. N. S., VOL. XV.— 18 
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in that trade arriving in the port of London and discharging their 
cargoes at stone-wharves above bridge. The order was however made, 
and the cause was tried before the Secondary of London on the 2d of 
September la.st, when a verdict was found for the defendant. 

On ta.xation of the defendant’s costs, the defendant claimed to have 
them allowed upon the higher scale. No certificate affecting the costs 
was granted or applied for at the trial. The Master taxed the costs 
upon the lower scale, pursuant to the “Directions” of Hilary Term, 


1853. 

*4.481 * Prentice moved for a rule calling upon the plaintiff to show 

^ cause why the Master should not be at liberty to review his 
taxation. He submitted, that, notwithstanding the general heading 
jf the schedule annexed thereto, the 7th article of the “Directions 
\o the Taxing Masters,” of Hilary Term, 1853, was confined to the 
plaintiff's costs. The words are,—“In all actions on contract, other 
than cases wherein by reason of the nature of the action no writ of 
trial can by law be issued, where the sum recovered, or paid into 
court and accepted by the plaintiff in satisfaction of his demand, or 
agreed to be paid on the settlement of the action, shall not exceed 201. 
(without costs), the plaintiff's costs as against the defendant sliall be 
taxed according to the lower scale of allowances in the schedule of 
costs hereunto anne.xed.” The.se directions, he submitted, did not 
apply to actions for unliquidated damages, like the present. [Byles, 
J.—The defendant appeared before the Secondary, and the cause was 
tried.] The order having been made in the vacation, the defendant 
had no opportunity to come to the court to set it aside. [Byles. J. 
—It never could have been intended that, if the plaintiff succeeded, 
he should receive costs on the lower scale, and pay on the higher 
scale if he failed.] Mason v. Tucker, 4 Ilurlst. & N. 536, was re¬ 
ferred to. 

Erle, C. j.—I think there ought to be no rule in this case. The 
defendant’s costs were properly taxed on the lower scale. The sum 
claimed by the writ was 20/. only. Article 7 of the directions referred 
to in terms restricts the plaintiff to costs upon the lower scale where 
the sum recovered, or paid into court and accepted by the plaintiff in 
satisfaction of his demand, or agreed to be paid on the settlement of 


»449] 


the action, shall not exceed 20/. Taking that in connection 
with *the schedule, which provides for general allowances for 
both plaintiffs and defendants, I think it was obviously the intention 
of those who framed these directions, that, where the sum in dispute 
and endorsed on the writ docs not c-xceed 20/., the defendant’s costs, 
if he succeeds, shall also be taxed according to the lower scale. It is 
said that the case was not one which could properly be tried before 
the inferior judge. But my Brother Keating made an order that the 
cause should be tried before the Secondary. It was so tried. 'I'he 
defendant appeared, and obtained a verdict: and he afterwards went 
before the Master to tax his costs. It is too late for him now to object 
that the cause was not triable before the Secondary. 

WiLLi.tMS, J.—I am entirely of the same opinion. We must 
assume that the cause was properly tried. The only question is, 
whether the costs were properly taxed upon the lower scale. I am 
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clearly of opinion that the Direetions apply to the defendant’s costs 
as well as to the plaintiff’s. 

Byles, J.—I am of the same opinion. The heading of the schedule 
shows that both plaintiff’s and defendant’s costs w’ere contemplated. 
Where it was intended otherwise in these Directions, it is so ex- 
pre.ssed.(a) 

Keating, J., concurred. Rule rcfuscd.(i>) 

(a) Article 8 provides, that, where, in like actions, the sum endorsed on the [writ of] summons 
Aall bo nj^re than 20/., but the plaintiff fails to recover more than that sum, and the judge does 
not certify as aforesaid,j* the plaintiff's costs against the defendant, whether between party and 
party or as between attorney and client, shall be taxed as upon a writ of trial before a judge 
of a court of record where attorneys are not allowed to act as advocates, as hereinafter provided 
for; i»M< the dc/endant’e coete, if a»iy, are to be taxed upon the higher ecale. .* Provided, that, in 
oases triable before the sheriff or judge of an inferior court, where the judge shall refuse to 
make an order for such trial, the judge may, if be shall think fit, direct at the time of such 
refusal on what scalo the costs of each party shall be taxed; and, in default of such direction, 
the costs of both parties shall be taxed on the higher scale.*' 

(b) See Perry r. Bennett, 14 C. B. N. S. 402 (E. C. L. R. vol. 108). 


I ** That the cause was proper to be tried before him, and not before a sheriff or judge of 
an inferior court" 


THE LONDON AND SOUTH WESTERN RAILWAY COM¬ 
PANY V. ANN WEBB. ^Vov. 5, 25. 

A railway company having conveyed to A. apiece of land abutting on their viaduct, with a 
covenant not to build within six feet of the wall of the viaduct,—the court, in an action against 
A.'a widow (who took by assignment) for building against the wall in breach of the covenant, 
in which action sh*^ had suffered judgment by default, refused to grant an injunction against 
her commanding her to remove the building; it appearing that it bad been erected by her under* 
tenant, and consequently that she could not obey the writ, if granted. 

The 79th section of the Common Law Procedure Act, 1854, enacts, 
that, “in all cases of breach of contract or other injury, where the 
party injured is entitled to maintain and has brought an action, he 
may, in like case and manner as hereinbefore provided (ss. 68-74) 
with respect to mandamus, claim a writ of injunction against the 
repetition or continuance of such breach of contract or other injury, 
or the committal of any breach of contract or injury of a like kind, 
arising out of the same contract, or relating to the same property or 
right; and he may also in the same action include a claim for damages 
or other redress.” 

The 81.st section enacts that “the proceedings in *such ac- 
tion shall be the same, as nearly as may be, and subject to the ^ 
like control, as the proceedings in an action to obtain a mandamus 
under the provisions hereinbefore contained; and in such action judg¬ 
ment may be given that the writ of injunction do or do not issue, as 
justice may require; and, in case of disobedience, such writ of injunc-. 
tion may be enforced by attachment by the court, or, when such 
courts shall not be sitting, by a judge.” 

And the 82d section enacts that “ it shall be lawful for the plaintiff 
at any time after the commencement of the action, and whether before 
or after judgment, to apply ex parte to the court or a judge for a writ 
of injunction to restrain the defendant in such action from the repe- 
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tition or continuance of the wrongful act or breach of contract com- 

{ (lained of, or the committal of any breach of contract or injury of a 
ike kind, arising out of the same contract, or relating to the same 
property or right; and such writ may be granted or denied by the 
court or judge upon such terms as to the duration of the writ, keeping 
an account, giving security, or otherwise, as to such court or judge 
shall seem reasonable and just; and, in case of disobedience, such 
writ may be enforced bN' attachment by the court, or, when such courts 
shall not be sitting, by a judge: Provided always, that any •rder for 
a writ of injunction made by a judge, or any writ issued by virtue 
thereof, may be discharged or varied or set aside by the court, on 
application made thereto by any party dissatisfied with such order." 

G. Wood moved, pursuant to the above provisions, for a writ of in¬ 
junction under the following circumstances:—By an indenture of the 
12th of July, 1849, the London and South Western Railway Comfiany 
and conveyed to Thomas Webb in fee a piece *of 
ground on the north side of the Westminster Bridge Road, 
Lambeth, abutting on one side on the viaduct of their railway : and 
Webb in and by the said indenture covenanted, amongst other things, 
“for hirn.self, his heirs, e.xecutors, administrators, and assigns, and so 
as to bind not only himself and themselves, but all and every person.s 
and person who should from time to time thereafter be seised of or 
entitled to the hereditaments and premises intended to be thereby 
conveyed or otherwise assured,” with the company, “that the said 
Thomas Webb, his heirs or assigns, or any person or persons who 
might lawfully or equitably claim through or under him or them, 
should not at any time thereafter erect any buildings of any kind any 
part of which should be nearer than six feet to the face of the viaduct 
of the London and South Western Railway on any part of the ground 
intended to be thereby conveyed which was shaded with black lines 
on the plan in the margin of the indenture, without the consent in 
writing of the company, under the hand of their secretary, first had 
and obtained.” ' And it was thereby declared that “it should be law¬ 
ful for the company, their successors and assigns, and their architects, 
engineers, officers, servants, agents, workmen, and other persons wl\o 
might be employed by the said company, from time to time and at all 
times thereafter to enter into and upon such part or parts of the land 
and hereditaments intended to be thereby conveyed, as might be ne¬ 
cessary or expedient, for the purpo.ses of viewing and examining the 
state of the piers of the arches and other works of or belonging to 
the said railway, and for a.scertaining whether the covenants in the 
said indenture contained on the part of the said Thomas Webb, his 
heirs and assigns, to be ob.servcd and performed, should be truly ob- 
•xro-i served and performed according to the true intent and meaning 
^thereof; and also for the purpose of pointing, maintaining, 
upholding, repairing, and rebuilding or otherwi.se reinstating the said 
railwa}^ or any part or parts thereof, or any of the piers or arches 
belonging thereto, and for the purpose of erecting, placing, or setting 
up any scaffolding or shoring, and of carting, drawing, or otherwise 
conveying or depositing or placing any materials or other things in 
or upon the ground and premises intended to be thereby conveyed or 
otherwise assured, for the purpose of or relating to such pointing. 
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maintaining, upholding, repairing, or rebuilding, or otherwise rein¬ 
stating, without any eviction, interruption, let, suit, or denial whatso¬ 
ever of, from, or by the said Thomas Webb, his heirs or assigns, or 
Lis or their tenants or occupiers, or any other person or persons whom¬ 
soever who might lawfully or equitably claim through or under him or 
them or any of them.” 

All the right and title of Thomas Webb in the premises subse¬ 
quently came to the defendant as a.ssignee; and whilst she was assignee 
one David Bliss who claitned under her built a shop on the piece of 
land, part of which was nearer than six feet to the face of the viaduct 
and on part of the ground intended by the above indenture to be 
conveyed and which was shaded with black lines on the plan in the 
margin of the indenture, without the consent of the company. The 
company thereupon brought this action against the defendant for a 
breach of the covenant above set out, claiming a writ of injunction 
in the terms of the statute. The defendant suffered judgment by 
default. 


The learned counsel stated, that, it being doubtful whether an in¬ 
junction could be granted by this court against the tenant (Bliss), he 
confined his application to the defendant herself [Byles, J.—If we 
granted what you ask, we should be enjoining the defendant to do 
that which would amount to a trespass.] If she has *by her r*JK 4 _ 
own laches placed herself in that position, it is her own fault. *- 
[Byles, J.—The 82d section says that ‘‘ such writ may be granted or 
denied by the court.” We are not to grant it unless we think it a fit 
case. The soil of the six feet is not in the company.] No. • It was 
conveyed by them to the deceased husband of the defendant, with a 
covenant not to build thereon. [Byles, J.—The proper course will 
be to apply to the Court of Chancery, which might have the tenant 
before it and make such order as should appear to it upon the whole 
to be just. This we have no jurisdiction to do. If we made the 
order upon the defendant as prayed, we should be enjoining her to do 
that which would make her a trespasser.] Is injustice to be done to 
the plaintifls, and ruinous delay and costs to be inflicted upon them, 
because the defendant has not thought fit to secure herself against a 
breach of the covenant by her tenant ? 

Erlk, C. j.— We cannot order a writ against the tenant. And I 
do not feel disposed, in the exercise of my discretion, or justified in 
commanding the defendant under the circumstances brought before 
us to do that which would amount to an act of trespass on her part. 

The rest of the court concurring, Rule refused. 


Wood renewed his application on a subsequent day, upon a further 
affidavit of the resident engineer of the company, who stated, that, in 
his opinion, it was absolutely neees.sary for the due and proper man¬ 
agement and e.xamination of the railway, and the due, proper, and 
*safe working thereof, that the portion of land shaded with r*^gg 
black lines on the plan annexed to the before-mentioned con- ‘- 


veyance (the six foot sjiace) should be at all times kept clear from any 
building or erection thereon, so as to enable the company by their agents 


at any time to enter into and upon the land conveyed by the above- 
mentioned indenture, for the purpose of viewing and examining the 
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Btate of the piers of the arches and other works of the company ad¬ 
joining to and under the land so sold to the said Thomas Webb, 
deceased, as referred to in the deed: that it was, in his opinion, neces¬ 
sary for tlie ))reservation of the said viaduct and the safety of the 
traffic on the railway at once to enter into and upon the said land so 
shaded black as aforesaid, for the purpose of pointing, maintaining, 
upholding,-repairing, and otherwise reinstating the said viaduct or 
parts thereof adjoining thereto, and for the purpose of erecting, ])lac- 
ing, or setting up scaffolding or shoring, and of carting, drawing, or 
otherwise conveying and depositing or jdacing materials and other 
things thereon as might be found nece.ssary for such purpose, which 
it was not possible to do while the buildings complained of remained 
on the said land: and that, .so long as any building of any kind was 
permitted upon any part of the said piece of ground which should be 
nearer than six feet to the face of the viaduct, no proper examination 
or reparation could be had or done to the said viaduct adjoining to 
and under the land so conveyed to tlie said Thomas Webb as aforesaid. 

The learned coun.sel submitted that the facts sworn to brought the 
case expressly within the 82d section; that, in administering relief 
under that section, the court would be guided by the principle on 
which such relief is granted in equity, viz. that the recovery of dam 
at law would not give a perfect compensation: *sce Wil 
kins V. Aikin, 17 Ves. 422; Wood v. Sutcliffe, 2 Sim. N S 
163; Broadbent v. The Imperial Gas Company, 2 Jurist, N. S. 1132; 
Hodgson V. Duce, 2 Jurist, N. S. 1014: Earl Talbot v. Hope Scott 
27 Law J. Ch. 273; North v. The Great Northern Railway Company, 
2 Giff. 64; and that no private arrangement which the defendant had 
thought fit to enter into with her tenant ought to be permitted to in¬ 
terfere with the plaintiffs’ right. [Keatixo, J.—Why not assess your 
damages, and take the defendant in execution ?] The damages would 
be merely nominal. [Byles, J.—You might have a further action 
for continuing damage.] A difficulty would arise as to costs. [Erle, 
C. J.—Go to the Court of Chancery, where all the parties may be 
heard, and full justice done.] Why should the plaintiffs be driven 
to the Court of Chancery at great delay and expense, when the statute 
entitles them to the same relief in the action ? What was this power 
given to the courts of common law for? [Erle, C. J. — Not to be 
made an instrument of oppression,—not to compel a party to do that 
which we see he cannot do.] 

Per Curiam. Rule refused.(a) 

(a) See Kinglaod v. Lowndes, anU, p. 173, where the court exorcised the Jurisdiction given 
to them bj the mandamus clauses of the Common Law Procedure Act, 1854. 


*457] ♦MORRISON v. WOOKEY. Nov. 18. 

It is not necessary to have a copy of the judge’s notes at the time of moving for a new trial in 
a case tried, under a judge’s order, before a county courL 

This was an action which was tried, under a judge’s order, before 
the judge of the Liverpool county court. A verdict having been 
found for the plaintiff. 
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Raymond, on a former day in this term, obtained a rule nisi to enter 
a verdict for the defendant on the first issue, or for a new trial on the 
ground of misdirection and that the verdict was not warranted by the 
evidence.. 

Williams, who appeared to show cau.se, took a preliminary objec¬ 
tion, viz. that, at the time the rule was obtained, the defendant had 
not procured a copy of the judge’s notes. He referred to Chitty’s 
Practice, 11th edit., vol. 1, p. 427, where it is said that “the motion 
for a new trial (a) should be supported by the production of the notes 
of the under-sherifl’ or of the judge who tried the cause, verified by 
affidavit, or by the production of an examined copy of such notes, 
together with an affidavit verifying such copy to be a true one.” 
[Erle, C. J.—It is not necessary to be furnished with the notes at 
the time of moving: it is enough if they are produced when cause 
comes to be shown.] 

The notes and the affidavits proving to be insufficient in the result 
to sustain the rule, it was discharged. Rule discharged. 

(a) Before the sborifff Ac., under the 3 A 4 W. 4, c. .42, s. 17. 


*ELDRIDGE v. STACEY and Others. Nov. 6. [*458 

There ie no Illegality in distraining for rent by climbing over a fence, and so gaining access 
to the house by an open door. 

The broker having been forcibly expelled, regained possession by force after an interval of 
three weeks :—Held, that he was justified in so doing; and that it was a question for the jury 
whether by staying out so long he had abandoned the distress. 

This was an action for a wrongful distress. The cause was tried 
before Bramwell, B., at the last Summer Assizes at Croydon. The 
facts which appeared in evidence were as follows:—The plaintiff was 
tenant under the defendant Stacey of premises at Vauxhall, in the 
county of Surrey. Rent being in arrear, the other defendants were 
employed to distrain. On the 6th of November, 1862, the broker, in 
the absence of the tenant, got over the fence from the adjoining 
garden, and entered the house by the back door, which was only 
latched, and then forced upon the front-door and admitted his 
assistant, whom he left in posses-sion. The tenant, on his return 
home on the same day, forcibly expelled the man : and on the 26th of 
November, the broker resumed possession, by breaking open the 
front-door with a sledge-hammer. 

For the defendant it was submitted that the original entry by 
getting over the fence was unlawful; and that, assuming it not to 
have been so, the broker had at all events, by remaining out of pos¬ 
session for three weeks, abandoned the distre.ss, and consequently was 
not justified in entering by force bn the second occasion tor the pur¬ 
pose of retaking it. 

The learned judge ruled that there was nothing illegal in the mode 
of taking the distre.ss; and that, having been forcibly expelled, the 
broker was justified in re-entering by force, unless he had abandoned 
the first distress,—which question he left to the jury. 
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The jury having found that the distress was not abandoned, a 
verdict was entered for the defendants. 

,.Laxlcm now moved for a new trial, on the ground of *mi 3 - 
. direction, and that the verdict was agqinst the evidence. The 
original entry was clearly’ wrongful. [Erle, C. J.—Have you any 
authority for saying that the broker could not lawfully get over the 
fence to distrain?] In Co. Litt. 121 a., it is said,—“ The lord cannot 
break open the gates, or break down the enclosures, to take a distress, 
and therefore the law accounts it a disseisin.” In Brown v. Glenn, 16 
Q. B. 254 (E. C. L. R. vol. 71), it was held that a landlord cannot 
break open the outer door of a stable, though not within the curtilage, 
to levy an ordinary distress for rent. And the case of Ryan v. Shil- 
cock, 7 Exch. 72, shows that the landlord can only enter, for the pur¬ 
pose of distraining, in the ordinary way in which other persons enter. 
By remaining out of posse.ssion for twenty-one days, the landlord 
must be assumed to have waived the distress. The finding of the jury 
upon that point was not warranted by the evidence. 

Eble, C. J.—I am of opinion that there should be no rule.—I do 
not think the distress was rendered unlawful by the broker getting 
over the fence. None of the authorities cited warrant such a conclu¬ 
sion. Then, if the 7 )arty left in possession was put out by force, he 
was justified in resorting to force in order to regain possession,— 
unless, indeed, he had abandoned the original distress. That, how¬ 
ever, was a question for the jury. It was left to them ; and they have 
disposed of it. 

The rest of the court concurring, Rule refused, (a) 

(a) Soo Hancock v, Austen, 14 C. B. X. S. 634 (E. C. L. R, vol. lOS). 


*460] ‘HEAP and Others v. DOBSON. Nov. 6. 

A., B., and C., aprreed that each should furnish 3000/. worth of goods, to bo shipped on a joint 
adventure, the profits to be divided according to the amount of their several shipments:—Held, 
that this did not constitute a partnership between the three, so as to make B. and C. responsildo 
for goods bought hy A. to furuisb his quota of the cargo. 

This was an action for goods .sold and delivered. Plea, never 
indebted. 

The cause was tried before Erie, C. J., at the sittings in London 
after l.ast Trinity Term. The facts which appeared in evidence were 
as follows:—Pearson, of Hull, was the owner of a vessel called 'The 
Peterhoft', with which he, Dobson, and one C. had had profit and loss 
transactions. Pearson representing to them that he had a cargo of 
cotton, turjicntine, and other goods on the southern coast of the United 
States, it was by an agreement dated the 29th of May, 1862, arranged 
that the Peterhoff (which was chartered to Dobson) should go out for 
the purpose of bringing them home on joint account of the three, and 
that goods to the amount of 3000/. should be shipped by each of the 
three for an outward cargo, and sold on joint account, the profit of 
each on the outward cargo to be according to the value of the goods 
shipped by each. Accordingly, Dobson, who was a wine and spirit- 
rnerebant, put on board wines and spirits to an amount exceeding 
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3000Z., C. also shipped 3000/. worth of other goods, and Pearson 
shipped, amongst other things, goods to the amount of 1377/. 5s., 
which he had obtained on credit from the plaintiff’s. Pearson having 
become bankrupt, the plaintiff’s discovered that the goods were 
shipped as a joint adventure, and accordingly sued Dobson for the 
price. 

Pearson, who was called as a witness, swore that he had no authority 
to pledge the credit of his co-adventurers, otherwise than as might be 
implied from the agreement. 

On the part of the plaintiff’s, it was in.sisted that ’’this was a 
joint-adventure, and constituted a joint liability in the three as ^ 
partners. 

His Lordship, however, was of opinion that the purchase of the 
goods was the sepai’ate adventure of each, and that the circumstance 
of their having a joint interest in the result of the transaction did not 
constitute such a relation between them as to give either of them 
authority to pledge the credit of his co-adventurers for the goods to 
be supplied by him. He thereupon directed a verdict to be entered 
for the defendant, reserving leave to the plaintiff’s to move to enter 
the verdict for them for 1377/. os., if the court should be of opinion 
that the agreement of the 29th of May, 1802, constituted a partner¬ 
ship between the defendant, Pear.son, and C. 

Lush, Q. C., now moved accordingly.—lie submitted that the out¬ 
ward cargo having been put on board the Peterhoflf as the joint ad¬ 
venture of the three, notwithstanding the private arrangement between 
themselves, they were quoad third persons clothed with all the 
authority and re.sponsibility of partners, and consequently each of 
the three was liable for the whole amount of the goods shipped on 
the joint account. [Byles, J. — If the agreement had been that each 
of the three should contribute to the joint adventure 3000/. in money, 
instead of that amount in goods, you would hardly have contended 
that Dobson would have been responsible to the per.son from whom 
Pearson borrowed his 3000/. to come into the concern.] That would 
be a diff'erent thing. The ca.se of Kilshaw v. Jukes, 32 Law J., Q. B. 
217, approaches very nearly to this. There, A., an ironmonger, 
having supf)lied ironmongery to the amount of 189/. to B. and C., 
who were builders, agreed to join them in the purchase of some land 
for building, on the conditions that B. and C. should build* the 
houses, A. supplying the ironmongery required, and that, on *- 
the completion and .sale of the hou.ses, A. should be paid the 189/., 
the price of the ironmongery, and no more, and that, if no profit was 
reali;ied, A. should be a loser. An agreement was accordingly 
entered into by all three with the landowner for the purchase of a 
piece of land, and the three bound themselves to complete buildings 
upon it according to certain plans, the vendor agreeing to make ad¬ 
vances to the three to enable them to complete the building, and the 
three being jointly bound to pay the purchase-money, and the convey¬ 
ance when all w.as paid to be to the three, or as they should direct. 
B. and C. having ordered timber of the plaintiff] it was supplied on 
their credit (the plaintiff being ignorant of A.’s having any interest 
in the building), and it was used on the building. It was held by 
Blackburn, J., and Mellor, J.,— Wightman, J., dissenting, that A, was 
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not jointly interested with B. and C. in such a way as to make him a 
partner and liable for the timber. Wightman, J., there says: “The 
timber, though supplied by the plaintiff upon the application of two 
of the defendants only, and upon their credit, was ordered and used 
by them for the performance of a work to be executed by them jointly 
with Jukes, and for his as well as their benefit. It is true, as between 
themselves, Wynn and Till were to do the work: but Jukes was as 
much bound to do it as they were. What they did was in order to 
fulfil a contract which the three were jointly bound to perform.” That, 
it is submitted, is precisely the case here. 

Williams, J.—I am of opinion that there should be no rule in this 
case. There is nothing in the arrangement to authorize one of the 
three to bind the others as their agent in respect of the third share of 
* 4 .ftQT cargo ♦which he undertook to supply for the joint adven- 
-* ture. There clearly was no partnership. 

Byles, j.—I am of the same opinion. Each of the parties was to 
furnish 3000Z. worth of cargo, which was to be on joint account 
thereafter. That clearly did not give Pearson any authority to bind 
his co-adventurers for a contract made by him for the purchase of his 
proportion of the cargo. 

Eble, C. j.—I retain the opinion I expressed at the trial. 

Rule refused. 


SMURTHWAITE v. RICHARDSON and Another. Nov. 25. 


The court will uot allow an oraondmcnt so as to introduce a now cause of action» where a 
cause has been referred by couseut under an order which does not reserve power to the arbitra- 
tor to amend. Nor will they permit the plaintiff to revoke the submission,>--thero being no 
suggestion of any breach of faith on the part of the defendants. 

This was an action brought by the plaintiff, a merchant at Sunder¬ 
land, against the defendants, shipbuilders at Low Walker, near New¬ 
castle-upon-Tyne, to recover damages for the alleged breach of a 
contract for the building of a ship. The original contract was made 
on the 24th of April, 1860. The material parts of it were as 
follows:— 

“It is hereby agreed that the said J. W. Richardson & Co. are to 
build for the said John Smurthwaite the hull, masts, and spars of an 
iron clipper sailing vessel to class twelve years A. 1, at Lloyds. [Then 
followed the specification, price, and terms of payment.] The said 
ship to be completed and delivered as above on or before the bth day 
of December next." 

On the 5th of July, 1860, the time for the completion of the vessel 
was extended by mutual consent to the oth of February, 1861. 

One ves.sel was not complete on the last-mentioned day ; but not- 
♦4P4. I withstanding such breach of their *contract on the part of the 
-* defendants, the plaintiff permitted them to proceed with the 
construction of the vessel, subject to whatever claim he might have 
against them in respect of their failure to complete her within the 
extended time. 

On the 20th of March, 1861,—the vessel being then nearly com¬ 
pleted, and her launch being confidently expected by both parties 
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within a week,—the plaintiff entered into a sub contract with one 
John Pantaleone Scliilizzi, for the sale of the vessel to him for a cer¬ 
tain sum,—“ the said ship to he-guaranteed and classed twelve years 
A. 1, at Lloydsand it was agreed that the former agreement (between 
the plaintiff and defendants) should “form part of that agreement.” 
The last-mentioned contract was accompanied by a memorandum of 
extras and alterations which Scbilizzi required to be supplied and 
made ; and by that memorandum the period of two monlhs from the 
launching of the vessel was fixed as the time for her delivery to 
Schilizzi. 

The defendants had notice of the above-mentioned contract with 
Schilizzi: and thereupon the following memorandum was endorsed 
upon the memorandum of extras and alterations, and signed by the 
plaintift' and the defendants:— 

“ It is mutually agreed between John Smurthwaite and John W. 
Richardson <Sc Co., that, on the said John Smurthwaite agreeing not to 
claim demurrage for overtime, the said J. W. Richardson k Co. will 
supply the extras and alterations as above de.scrihed; and the said 
John Smurthwaite agrees to make the final payments as per agreement 
within eight days alter launching, when the builder’s certificate will 
he handed over and the ship transferred to the said John Smurthwaite. 
This agreement is in no way to vitiate the contract above referred to.” 

*Thc launch of the ve.ssel took place on the 26th of March, r» 
1861: but she was not delivered complete with the extras and *- 
alterations and in all other respects according to the original contract 
until the 6th of July; and consequently the plaintiff was unable to 
perform his contract with Schilizzi. The cause of the delay was, that 
Lloyds’ surveyor required the masts to be strengthened before he 
would certify for her classification. 

Schilizzi thereupon sued the plaintiff for his breach of contract. 
The now defendants had notice to come in and defend that action, 
which they refused to do. The plaintiff, having no defence to the 
action, agreed to refer the amount of damages to arbitration, and an 
award was made in favour of Schilizzi for 400/. .10,». 6(/., and costs, 
which latter amounted to 111/. 19s., which, together with his own 
costs of defence (120/.), the plaintift’ paid. 

The pre.sent action was then brought to recover from the defend¬ 
ants the damages and costs above mentioned, as well as for the 
recovery of general damages for the defendants’ breach of contract. 
The defendants also brought a cross-action against the plaintiff for the 
price of certain extras: and it was agreed to refer both actions to Mr. 
Price, Q. G. 

By the order of reference, it was, amongst other things, directed 
that the arbitrator should be at liberty, at the request of either party, 
and before making his award or certificate, to state a special case for 
the opinion of the court upon any point of law which might be raised 
before him in the course of the said reference; and that the arbitrator 
should be at liberty to find generally for the plaintiff or for the defend¬ 
ants without finding on any of the specific issues joined in the said 
cause, unle.ss otherwi.se requested by either of the said parties. It 
was further ordered that the ‘parties should produce and admit 
before the arbitrator all contracts, &e., relating to the ship, and ^ 
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also the contract between the plaintiff and Schilizzi, "and the pro¬ 
ceedings, order of reference, award, and bills of costs both of plaintiff 
and defendant in the action brought by Schilizzi against the now 
plaintiff.” But the order of reference contained no -power for the.arhitra' 
tor to amend the pleadings. 

Whilst the reference was proceeding, the plaintiff discovered that 
the declaration was defective in not containing any averment of a 
breach of the contract in respect of time. The defendants refused to 
consent to any amendment. But it was ultimately arranged that the 
arbitrator should take all the evidence upon the assumption that the 
declaration and replication had been actually amended, and postpone 
the making of his award in order to give the plaintiff an opportunity 
of making such application to the court as he should be advised. 

S. Temple, Q. C., accordingly, on a former day in this term, moved 
for a rule calling upon the defendants to show cause why the declara¬ 
tion should not be amended, or why the order of reference should not 
be amended by giving the arbitrator therein named all powers of 
amendment of a judge at nisi prius; or why the plaintiff should not 
be at liberty to revoke the submission, unless the defendants would 
consent to such amendments being made as the court should think fit. 
[Erle, C. J.—What evidence have you that it was in the contempla¬ 
tion of the parties to refer the matter as altered by the proposed 
amendment?] In Alder v. Pack, 5 Dowl. P. C. 16, a plea of judg¬ 
ment recovered puis darrien continuance was allowed to be added 
pending a reference. [Byles, J., referred to Gibbs v. Knightly, 2 
Hurlst. & N. 34, and Thompsett v. Bowyer, *9 C. B. N. S. 284 
(E. C. L. R. vol. 99), where the Court of Exchequer and this 
court amended orders of reference.] There were expressions found 
there which are not in this order. 

A rule nisi having been granted, 

E. James, Q. C., and Brace, now showed cause.—The court has no 
power to do that which is asked. The order of reference was made 
by consent. Time and delay formed no part of the cause of action 
which the defendants have consented to refer. The proposed amend¬ 
ment introduces a totally different matter, and one which po.ssibly the 
defendants would never have con.sented to refer. All that this court 
did in Thompsett v. Bowyer, was, to hold that “ usual terms,” includes 
a power to the arbitrator to amend: and Erie, C. J., in giving judg¬ 
ment, says he entirely agrees " that the parties to the agreement have 
a right to make what bargain they plea.se, and that the court has no 
power to add to or subtract from what they have so mutually agreed.” 
Morgan v. Tart, 11 Exch. 82, is a still .stronger case. It was there 
held, that, where a cause is referred to arbitration without power of 
amendment, a judge has no power, except by consent of the parties, 
to order the particulars of demand specially endorsed on the writ to 
be altered by increasing the amount of one of the items. 

Temple, Q. C., Udall, and Lewers, in support of the rule.—It may be 
that the amendment prayed is unnecessary,—the words “according to 
the said agreement” sufficiently involving time. [Byles, J.—The 
amendment is either unnecessary or it is unauthorized.] Since the 
Common Law Procedure Act, 1852, the power of the court to amend 
is almost without limit. Assuming that the court cannot grant the 
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amendment prayed here, they will at all events allow the plaintiff 
*to revoke the submission, unless the defendants will consent r* 4 (>Q 
to the record being amended so as to put in issue the matter 
really in contest between the parties. 

Erle, C. J.—We have no power to make the parties refer that 
which they never consented to refer. I think the defendants had a 
right to look at the cause of action alleged in the declaration, and 
refer that; and that they had a right to refuse to refer any question 
of liability arising out of the plaintiff’s contract with Schilizzi. Nor 
will wc give leave to revoke a submission, unless satisfied that there 
has been a breach of faith on the other side. 

The rest of the court concurring. 

Rule discharged, the defendants’ costs of the application to 
be costs in the cause. 


ALLARD V. BOURNE and Others. Nov. 9. 

A benefit building society is bound by orders for necessary repairs given by the secretary 
though not sanctioned by the number of trustees required by the rules for transacting the ordi* 
nary business of the company, or entered in the miuute-book. 

This was an action brought by the plaintiff to recover the price of 
certain work done by him in repairing certain houses of which the 
defendants, as trustees of a benefit .society established under the pro¬ 
visions of the 6 & 7 W. 4, c. 32, called The Planet Benefit Building 
and Investment Society, were mortgagees. The plaintiff claimed 
39 14s. 

The cause was tried before Keating. J., at the ’sittings in 
Middlesex after last Easter Term. It appeared that certain of *■ 
the repairs, which amounted to 29?. 14s., h.ad been done by the plain¬ 
tiff on the order of one Spurgeon, the then .secretary of the society. 
And Spurgeon, who was called as a witness, swore th.at he as agent 
for the society was in the habit of giving orders for small repairs, that 
he did not think it worth while on this occasion to incur the expense 
of calling a meeting of the directors to discu.s.s the matter, but that he 
had mentioned the subject of these repairs to two of the directors, and 
they approved of their being done. 

On the part of the defendants, it was submitted that the plaintiff 
\vas not entitled to recover in respect of the repairs which h.ad been 
done upon Spurgeon’s orders, such orders not being warranted by the 
rules of the society. 

The rules provided, amongst other things, that the societ}' should 
be managed by a board of not less than nine or more than twelve 
directors,—of whom five to compose a board ; that the directors should 
meet as often as the business of the society should require their attention, 
and that they should order tlie payment of all moneys due from or to be 
advanced by the society, such order to be entered in the minute-book 
and signed by the chairman : that the directors should have power to 
appoint agents or other officers; that each director who should attend 
the meetings of the board should be allowed the sum of os.; that the 
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secretary should enter minutes of all resolutions and the business of 
the society in a rough minute-book, the same to be copied fairly into 
another, to be read as part of the business of the next meeting, and 
to be signed by the chairman ; that the secretary should give imme¬ 
diate information to the chairman of anything that might come to his 
knowledge, which he apprehended *would be of advantage or 
disadvantage to the society, in order that they might deliberate 
thereon, &c. It did not appear that any entry had been made of the 
repairs in question in the minute-book. 

The learned judge left it to the Jury to say whether or not the work 
had been done upon the order of a duly-authorized agent of the society. 
The jury found that it had, and accordingly returned a verdict for the 
plaintiff for the sum claimed. 

Huddleston, Q. C., in Trinity Term last, obtained a rule nisi to 
reduce the verdict by the sum of 29?. 14s. for work done to one of the 
houses, on the ground that there was no evidence to show that any 
authority was given by the defendants to execute the repairs in ques¬ 
tion, so as to fix them with liability. 

Shee, Serjt., and G. Evans, now showed cause.—There is no doubt 
that Spurgeon, by whom these repairs were ordered, was the agent of 
the society, and that the society had the benefit of them. But the 
contention on the part of the defendants will be, that, in order to 
authorize Spurgeon to give the order, there should have been an entry 
in the minute-book, signed by the chairman at a meeting of the 
directors or trustees consisting of five at least. Is there anything in 
the rules to warrant that? A corporation commonly contracts by 
seal; but for ordinary matters of routine orders may be given without 
that formality. These repairs were matter of obvious necessity: rent 
could not be received from the premises unless they were done. The 
directors (two of them, at least.) were aware of the order given by 
their secretary, and they expressed their approval: [Erle, C. J.— 
I am at a loss to see why the defendants should not pay for work 
•which has been done for them, as found by the jury.] 

Waddij (with whom was Huddleston, Q. C.), in support of 
the rule.—The duties of the secretary are defined by the rules of the 
society. He could not order these repairs in the manner he did, so as 
to bind the trustees. [Keatixg, J.—Is there any rule prohibiting 
the trustees from ordering repairs otherwise than by a minute in 
writing?] No; but there is nothing to authorize huo of them to do 
so. [NAee, Serjt.—The order for payment is to be entered in the 
minute-book; but nothing is said about the order for the work.] In 
Eidley v. The Plymouth, Stonehouse, and Devonport Grinding and 
Baking Company, 2 Exch. 711, the company was held not to bo 
bound by contracts entered into by their secretary un.sanctioned by 
the prescribed number of directors. Tlie plaintiff was him.self a 
member of the societ}^ and therefore perfectly conversant with its 
rules. 

Eule, C. j.—I am of opinion that this rule should be di.scharged. 
The action is brought to recover the price of certain repairs, and it is 
clear that the defendants, who are trustees of this building society, 
have had the benefit of the work upon property belonging to them. 
The order was given to the plaintift' by the secretary, and tlie plain- 
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tiff did the work in the full belief that the secretary was authorized 
to order it. There was also good evidence that the trustees were 
aware that the work was being done: but they now say, that, because 
certain formalities have not been complied with, they will not pay for 
it. I think the argument fails in point of fact. I find no rule which 
precludes the secretary from giving such orders as these. He says he 
was secretary and general agent of the society. It ‘would, I r». yo 
think, be extremely inconvenient if for every item of repair 
required to any premises possessed by the society, for every broken 
window, a board of directors must be convened, each of whom is to 
be paid 5s. for coming to the meeting, to authorize it. I think the 
jury were well warranted in finding that the trustees knew that the 
work was being done and that they sanctioned it: and I find nothing 
in the rules to disable the plaintiff from recovering. 

Williams, J.—I am of the same opinion. I think the jury might 
well have arrived at the conclusion that there was an original 
authority in the secretary to order the repairs in question. But, if 
that were not so, there was abundant evidence that the trustees were 
aware of the work having been done, and that it was for their benefit, 
and that they assented to it. To hold them liable under these cir¬ 
cumstances, is not going nearly so far as this court went in Smith v. 
The Hull Glass Company, 11 C. B.*897 (E. C. L. R. vol. 73). There, 
a company established for the manufacture of glass had power under a 
clause in their deed of settlement to appoint a manager of their works 
and factories, to “superintend and transact, under the control of the 
board of directors, the manufacturing business of the company,” and to 
whom the board of directors were by another clause authorized to dele¬ 
gate “such and so many of the powers thereby given to them as would 
enable him to carry on the said works and manufacturing business in 
an efficient manner: and it was held, that the company wore liable 
for goods supplied to them for the purposes of their manufactures, 
upon orders given by such manager, although there was no express 
delegation of authority; and that they were also liable for goods sup¬ 
plied upon the orders of unauthorized person.s,—such as, the chairman, 
deputy-chairman, and ‘secretary,—where the goods were with 
their knowledge received upon their premises, and used by *■ 
them for the purposes of their trade. Jervis, C. J., in giving judg¬ 
ment, sa 3 '’s: “The ground upon which I am disposed to hold the 
company liable in respect of the goods supplied on the orders of the 
chairman, the deputy-chairman, and the secretary, is, that these orders 
were subsequently adopted by the directors. The goods were de¬ 
livered upon the premises, to persons acting in the management of 
the business of the company, and, it mu.st be assumed, with the know¬ 
ledge of the directors, and were used in the manufacture for which 
the company was established. That would be equivalent *to a fresh 
order by the directors, and would entitle the plaintiffs to recover. 
There is no pretence for saying that it was necessary the orders should 
be given by ‘ a board.’ ” 

Bylks, j. — I am of the same opinion. Assuming that a less 
number than five directors at a board could not legally give an order, 
it is clear that they may appoint agents. The rules give them an 
unqualified and unlimited power to appoint agents. They are a 
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building society, and their ordinary business is to do repairs. Spur¬ 
geon said he was the general agent of the society to manage its 
property; and there was no evidence to contradict him. Non constat 
that he was not appointed agent at a properly constituted meeting of 
the directors. There was some evidence that hQ was; none that he 
was not. 

Keating, J.—I am of the same opinion. There is no doubt that 
the evidence of Spurgeon was to some extent in conflict with other 
evidence as to the extent of his authority. But the jury gave credit 
* 474.1 Spurgeon. That puts an end to the case, unless it had 
*appeared by the rules of the society that he could only 
derive his authority in a particular way, and that it was not so 
derived. The trustees knew the work was done and they had the 
benefit of it. Rule discharged. 


ELIZA JARMAN, by JOHN A. JARMAN, her Guardian, v. 
LUCAS. Nov. 26. 

Although tho Common Law Procodure Act, 1862, binds married women as to appearance to 
process, its provisions in that respect do not apply to infants. 

Ad infant having been served with a writ of summons in an action for broach of promise of 
marriage, the plaintiff (no guardian having been appointed or appearance entered for the defend* 
ant) signed judgment and gave notice of inquiry, and proceeded to an assessment of damages: 
—The court set aside the judgment and all subsequent proceedings, fur irregularity. 

This was an action for a breach of promise of marriage. The 
defendant, who was an infant, being served with the writ of summons, 
took no notice of it. Interlocutory judgment was signed against him, 
and he was served with a notice of inquiry. This also he disregarded: 
and the jury asse.ssed the damages at 5001. 

David Keane, in Michaelmas Term last, moved to set aside the 
judgment and all subsequent proceedings, for irregularity, upon an 
affidavit that the defendant was an infant. He submitted that an 
infant cannot appear except by guardian,—notes to Chandler?;. Vilett, 
2 Wms. Saund. llllc. [Byles, J.—Supjiose he does not choose to 
appoint a guardian ?] In that case, tlie practice was, to apply to the 
court to compel him to do so: Shipman v. Stevens, 2 Wils. 50. In 
Archbold’s Practice, 11th edit. (Ih-eiitice) 1234, it is said, that, "when 
the defendant (an infant) after a personal service neglects to enter 
an appearance, a judge, upon an ex parte application without sum- 
mon.“:, will make an order ‘that, unless tlie infant appear witliin 
a given *time (usually six days after per.sonal service of 
the order), tho plaiutiil may assign John Doe for his guar¬ 
dian, and enter a common appearance for the defendant;’ and, if the 
infant do not appear by guardian, then, upon affidavit of the service 
of this order, and showing the original, the judge will make the 
order absolute. An admission of John Doe is then drawn up, &c., 
and a common appearance entered, as in ordinary cases.” There 
would, therefore, he error upon the record, and the infant would 
clearly be entitled to relief, unle.ss the Common Law Procedure Act, 
1852 (15 & 16 Viet. c. 76), has taken away from infants this privilege 
which, it is submitted, it can hardly be held to have done by implica 
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tioD. The defendant has a complete answer here. A plea of infancy 
lias always been considered to be a plea to the merits,—Delafield v. 
Tanner, 5 Taunt. 856, 1 Marsh. 391. 

A rule nisi was granted, which was drawn up as follows,—to show 
cau.se “why the declaration and all subsequent proceedings in this 
cause should not be set aside for irregularity, on the ground that the 
plaintiir ought not to have declared until a guardian to the defendant 
had been appointed; the defendant being an infant.” 

Raymond now showed cause.—The.question turns upon the con¬ 
struction of some sections of the Common Law Procedure Act, 1852. 
Before that act, it was nece.ssary that the defendant should appear, or 
that the plaintiff should enter an appe.irance for him. In the case of 
an infant, he could only appear by guardian ; and, if he omitted to 
name a guardian, by application to a judge, the plaintiff might procure 
John Doe to be assigned as guardian for the purpose of taking that 
formal step. That statute, however, has abolished the necessity of an 
appearance being entered *for the defendant in all cases, 
including the case of an infant. By s. 2, all personal actions ‘■ 
are to be commenced by writ of summons in the form given in 
Schedule (A.) No. 1, which informs the defendant, that, in default of 
his causing an appearance to’ be entered for him, the plaintiff may 
proceed to judgment and execution. So in the case of a specially 
endorsed writ under s. 25 and Schedule (A.) No. 4. By s. 26 appear¬ 
ance sec. stat. is abolished in all cases. The writ of error, at all 
events, is abolished by s. 27, in the case of a judgment for non- 
appearance to a specially endorsed writ. The 28th section enacts, 
that, “in case of such non-appearance, where the writ of summons is 
not endorsed in the special form thereinbefore provided, it shall and 
may be lawful for the plaintiff, on filing an affidavit of personal ser¬ 
vice of the writ of summons, or a judge’s order for leave to proceed 
under the provisions of the act (s. 17), and a copy of the writ of sum¬ 
mons, to file a declaration, endorsed with a notice to plead in eight 
days, and to sign judgment by default at the expiration of the time to 
plead so endorsed as aforesaid; and, in the event of no plea being 
delivered, where the cause of action mentioned in the declaration is 
for any of the claims which might have been inserted in the special 
endorsement on the writ of summons thereinbefore (s. 25) provided, 
and the amount claimed is endorsed on the writ of summons, the 
judgment shall be final, and execution may issue for an amount not 
exceeding the amount endorsed on the writ of summon.*,” &c. 
[BYtiES, J. —This is not the case of a specially endorsed writ.] By s. 
29, a defendant may appear at any time before judgment. The 32d 
section provides that “all such proceedings as are mentioned in any 
writ or notice issued under this act shall and may be had and taken 
in default of a defendant’s appearance.” The 172d section and 183d 
^sections extend the abolition of appearance to the case of an (-* 47 ^ 
action of ejectment. The whole scope and language of the act ^ ‘ 

show that the form of entering an appearance for the defendant is 
unneces.sary: and there can be no reason for making the case of an 
infant an exception. 

Keane, in support of his rule.—The protection which the law has 
afforded to infants from the earliest period of our jurisprudence can 
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not be held to be taken away from them by the mere silence of the 
act. The natural inference would be, that, as the statute makes no 
mention of infants, it did not intend to alter the law with respect to 
them, but to leave them in the enjoyment of all the protection and 
immunity which they have alw.ays enjoyed. [Ryles, J.—It is quite 
clear that the Common Law Procedure Act binds married women. 
But there is this difference between the case of a married woman and 
an infant,—the former may appear, the latter cannot.] 

Per Curiam. —The proceedings must be set aside, but without 
costs on either side. Rule absolute accordingly. 


REGISTRATION CASES. 

MICHAELMAS TERM, 1863. 


NORTHAMPTONSHIRE .—Southern Division. 

FRANCIS CHARLES ROBINSON, the Younger, Appellant; 

THOMAS DUNKLEY and WILLIAM LOWE, Overseers of the 

Parish of St. Sepulchre, Respondents. Nov. 17. 

A. was a member of a freehold land and bunding; society* in which be held one share. The 
society some years since advanced for him the purchase-money (73^) for a pioco of land, the 
annual value of which, for building purposes, was 3/.; and A. mortgaged it to the society to 
secure the monthly payments due upon his share, amounting annually to 4h Before the 31st of 
■ January, A. bad paid monthly instalments to the amount of 71/. 

Upon these facts, the revising-barrister found that A. bad prior to the 31st of January, a 
freehold estate of the value of 40v. per annum (above all charges), and retained his name on 
the list of voters :—Held, that bis decision was right. 

Remarks upon the case of Copland, app., Bartlett, resp., 6 C. B. IS, 2 Lutw. Reg. Cns. 1S3. 

At a court held for the revision of the lists of voters for tlie parish 
of St. Sepulchre, Northampton, Francis Charles Robinson, the younger, 
duly objected to the name of Charles Derby being retained on the list 
of voters for the said parish. The name of Charles Derby appeared 
upon the list of persons claiming to be entitled to vote, thus,— 


Chrifltian name and suruamoof 
cacli voter. 

Place of abode. 

Nature of 
qualihcatjon. 

Street, lane, Ac., where the pro¬ 
perly Ib Ac. 

Derby, Charles. 

1 

34 , Marefair, 
Northampton. 

Freehold 

building- 

land. 

Marriott St. Kingsthorpe 
Road, Northampton. 


The facts of the case as proved were as follows:— 

Charles Derby is a member of a freehold land and building soctecj, 
in which be held one share. The society advanced the purchase- 
money of the land, 7Sl., some 3 'ears since, and the voter mortgaged 
the property to them to secure the monthly payments due upon his 
share, amounting annually to 4?. Upon failure of the payment by 
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the member of his instalments for a certain *limite<l period, rtAnn 
the society is entitled either to suspend enforcement of pay- '■ 
ment or to enter upon possession, and the member is entitled to redeem 
the premises by the payment of these monthly instalments alone, 
without any other payment of principal. The funds of the society 
arise out of the monthly payments of the members; which are for 
the proportional benefit of the members. It was proved that the 
whole money paid up by the claimant was 73(.; and that the annual 
value of the property was 3L, for building purposes; and that, during 
the past year, ending in June last, he had paid instalments back to the 
society to the amount of -il., 21. whereof had not been paid before the 
31st of January last. 

It was contended on the part of the objector, that the annual value, 
as admitted by the claimant, was less than the annual payment made 
by the claimant to the society, and that there was no freehold worth 
40s. per annum. 

The revising-barrister was of opinion, that, upon these facts, the 
claimant was progressing towards the acquisition of his freehold, 
which when fully paid up would have cost him 731, of which he had 
paid 711. before January 31st, 1863; and, this having been completed 
by the payment of the remaining 21. in July la.st, he found that Derby 
had a freehold prior to the 31st of January last of the value of 40s. 
per annum, and therefore he retained his name on the list of voters. 

If the revising-barrister was right in thus finding the valu#accord- 
ing to the above facts, the claimant’s name was to be retained: if he 
was not right, the claimant’s name was to be expunged. 

Markham, for the appellant.—To entitle the party to a vote for the 
county, he must by the 8 H. 6, c. 7, ^possess “ free land to the rs^oA 
value of 40s. by the year at least above all charges.” The ^ 
question is, had Derby on the 31st of January last(a) a freehold of 
the yearly value of 40s. above all charges? It is submitted that he 
had not. The purchase-money for the property, 731., was advanced 
to him on mortgage, subject to certain monthly payments amounting 
in the whole to 4?. a year. The annual value of the land for building 
purposes was 31. Before the 31st of January last, the payments made 
on account of principal and interest of the mortgage-money amounted 
to 71?. A further payment of 21. was made in July. Until that pay¬ 
ment was made, the claimant had not a freehold which was worth to 
him 40s. a year free of charges, and therefore was not in a position to 
be upon the register. In Copland, app., Bartlett, resp., 6 C. B. 18 (E. 
C. L. R. vol. 60), 2 Lutw, Reg. Cas. 183, it was held that a mortgagor 
in possession is not, under the 6 & 7 Viet. c. 18, s. 74, entitled to be 
registered as a voter, unless bis estate therein is of the value of 40s. 
per annum beyond the interest payable upon the mortgage. And in 
Lee, app., Hutchinson, resp., 8 C. B. 16 (E. C. L. R. vol. 65), 2 Lutw. 
Reg. Cas. 159, A., possessed of a freeholci estate of the yearly value 
of 5?., mortgaged it for 100?.: the deed was declared to be a security 
for the principal sum only; and the power of sale was for pa 3 'ment 
of that sum only at a day long past: but it was found as a fact that 
interest had been regularly paid upon the 100?. at 5 per cent.; and it 
was held that A. had not an interest in land “ to the value of 40s. by 

(a) 2 W. 4, c. 45, g. 29. 
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the year at the least above all charges,” within the 8 H. 6, o. 7, and 
therefore was not entitled to be registered for the county. The same 
principle was applied in Beamish, app.. Stoke, resp., 11 0. B. 39 (E. C. 
L. R. vol. 73), 2 Lutw. Reg. Gas. 189, to the case of an allottee of 
shares in a building society, whose weekly contributions redu(;cd 
*the value of his intere.st in the land below 40s. a year. It is 
not enough that the party is “ progressing towards” the ac¬ 
quisition of a freehold: he must actually have been in the enjoyment 
of it for six months prior to the 31st day of July. [Ekle, C. J.— 
He has paid all the interest and all the principal before the 31st of 
January, e.xcept 21. Byles, J.—The diflerence between the case of 
Copland, app., Bartlett, resp.', and this case, seems to be this,—the 
barrister there did not find what the value of the voter’s interest was; 
but here the value before the last payment was made is found to be 

ni] 

No one was instructed to appear on behalf of the respondent. 

Eble, C. j.—I am of opinion that the decision of the revising- 
barrister in this case was right. The difiiculty has arisen' from the 
case of Copland, app., Bartlett, resp., which left the law in some 
doubt. But I think the revising-barrister has stated this case with 
remarkable precision and learning, rig.htly concluding that the mort¬ 
gagor in possession was upon the facts proved before him qualified to 
vote. Both in that case and the present the party was bound to pay 
certain monthly instalments, and in each the aggregate of those instal¬ 
ments exceeded the annual value of the property,—the monthly 
instalments in Copland, app., Bartlett, resp., being 15s., or 9Z. per 
annum, and the yearly value of the property being 8Z. only,—and 
here the monthly instalments being 6s. 8c/., or 4Z. per annum, and the 
yearly value of the land 3/. only. We must look at the substance 
of the transaction and the nature of the charge to be paid. The party 
was to pay for his land 73/. When he had paid that sum, he would 
*4891 undoubted owner of a freehold of the yearly *value of 

-* 3/. At the time the revising-barrister had to ascertain the 
value of his interest, he had paid 71/., no default having been made 
in any of his monthly payments: and the whole 73/. had been paid 
when the parties were before the court of revision. The question is, 
what was the value of this man’s estate on the 31st of January. 
Looking at all the statutes, which are well collected in Copland, app., 
Bartlett, resp., the substance of the transaction is that he had at that 
time a freehold exceeding the yearly value of 40s., but subject to a 
payment on account of principal and interest of 21. The judges who 
decided the case of Copland, app., Bartlett, resp., persons of great 
estimation and learning, certainly have brought much difficulty on 
the revising-barrister, who could not come to a correct conclusion in 
this case without a very close investigation of the grounds of that 
decision. It is to be gathe^^d from the statement of that case, that 
the mortgagor, in order to become the owner in fee-simple of a cottage 
and garden worth 8/. a year, was to pay the amount of the purchase- 
money (65/.) by monthly instalments of 15s. My Brother Byles, who 
appeared for the appellant, was asked by the court in the course of 
the argument, what was the real value of the claimant’s interest, as 
the case did not distinctly state it: and Maule, J., in his judgment 
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observes,(a)—“It is said that the amount of the appellant’s interest 
as mortgagee is not stated in the case; and, if this were material, the 
case might be sent back to be re-stated: but my Brother Byles, know¬ 
ing how matters stand, prudently declines such a reference to the 
revising-barrister. I think, therefore, that the payment of 9?. a year 
by the claimant in respect of the mortgage must be deducted from the 
annual value of his freehold, And consequently the deci.sion of the 
^revising-barrister was right.” He seems to say, therefore, [■•qgg 
that, if the revising-barrister had found that the mortgagor ^ 
had at the time an interest of the value of 40^. a year, he would have 
been held to be qualified; but because the learned counsel declined 
to have that fact ascertained, it was to be assumed that the party had 
not such an interest, and consequently was disqualified. Here, how¬ 
ever, the revising-barrister has found that Derby had a freehold prior 
to the 31st of January of the value of 40s. per annum; and he has 
stated the facts which led him, and I think rightly, to that conclu¬ 
sion,—facts which were wanting in the former case. For these reasons 
I am of opinion that the decision should be affirmed. 

Williams, J.—I am of the same opinion. I entirely adopt the 
view which the revising-barrister has taken. When the case of 
Copland, app., Bartlett, resp., is minutely examined, it will be found 
that the point involved here was not raised there. It was contended 
on behalf of the claimant there that the 6 & 7 Viet. c. 18, s. 74, which 
gives the right of voting to the mortgagor in possession, gives it him 
irrespective of what his interest in the property may be when the 
amount of the encumbrance is taken into consideration: and the court 
decided two points,—first, that a mortgage is a "charge” within the 
meaning of the statute 8 H. 6, c. 7, and therefore that the enactment 
giving the mortgagor in possession a right to vote must be considered 
as giving him that right only where he has 40s. a year clear beyond 
that charge,—secondly, that the encumbrance in question, viz.- the 
monthly payments secured by mortgage to the trustees of a benefit 
building society under the 6 & 7 W. 4, c. 32, was a charge within the 
meaning of that rule. In the course of the argument, it was suggested, 
that, for anything that ^appeared, the interest of the party was r *404 
of the value of 40s. a year beyond the charge. The case being ^ 
somewhat imperfectly stated in. that respect, it was put to the learned 
counsel for the appellant whether it would not be better to send the 
case back to the revising-barrister for amendment. He, however, 
with his characteristic prudence, declined to have it amended. It was 
plain, therefore, that the interest of the party was not of the value of 
408. a year after deducting the encumbrance. Here, the value is 
found to be sufficient to confer the franchise. 

Byles, J.—I am entirely of the same opinion; and, had it not been 
for the case of Copland, app., Bartlett, resp., I should have entertained 
no doubt whatever. What are the facts? Derby has a beneficial 
equitable interest in an e.state of the value of 73?., to the extent of 
71?.; and that 71?. is found to be of the annual value of 40s. above all 
charges. That clearly gives him a right to vote within the 2 W. 4, 
c. 45, and 6 «Sc 7 Viet. c. i8. The distinction which has already been 
pointed out between Copland, app., Bartlett, resp., and the present 
(o) See 2 Lutw. Keg. Cas. 107, 111, 
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case, is well founded. The value of the claimant’s beneficial interest 
was not found there, and therefore it did not appear that he was 

E ossessed of an estate worth 40s. a year above all charges. I cannot 
elp thinking that the counsel ought to have pointed out the distinc¬ 
tion between what was paid on account of principal, and what on 
account of interest. I think the principle wrong which would reduce 
the value of the beneficial interest by periodical payments made in 
diminution of the principal. The restilt would be this, that, if a man 
mortgages for 500^. an estate worth 400?. a year, and has to pay off 
the 500?. in the course of the first year, be would have no beneficial 
♦ 4 ,Qr-| interest in the estate during that year in respect of which he 
*could vote. Upon these grounds, I think the case of Copland, 
app., Bartlett, resp., is plainly distinguishable from the present, and 
that the finding of the revising-barrister here leaves this case free 
from doubt. 

Keating, J. —I also think the decision of the revising-barrister 
was right. The condition of Derby was that of a mortgagor in 
possession, with a beneficial interest not reduced by the encumbrance 
below the value of 40s. a year. Looking at the case of Copland, app., 
Bartlett, resp., I do not think the court intended to decide anything 
more than was decided in the subsequent case of Lee, app., Hutchin¬ 
son. resp., to which Mr. Markham has referred. 

Decision affirmed. 


Borough of SANDWICH. 

HENRY SMITH, Appellant; WILLIAM HALL, Respondent. 

Nov. 17. 


Froomen of the borou^rb of Sandwich, entitled as such to be registered, are not disqualified, 
as recipients of alms within the .^6th section of the 2 W. 4, o. 45, by reason of their being mem¬ 
bers or brethren of the hospitals of St Bartholomew and St. John in that borough, which hos¬ 
pitals aro by repute corporations by prescription, having property consisting of landed estates 
and houses,—the income arising from the former being distributable annually (by the charity 
trustees, in whom the appointment to vacancies is vested,) in equal proportions among the 
brethren, to each of whom is assigned a bouse to live in, which is to be kept in repair by him, 
—the possession of the houses and tho receipt of the share of tho rovonues by them being matter 
of right, and not of an eleemosynary character. 

At a court held for the revision of the lists of voters for the borough 
of Sandwich, Thomas Bowers, James Wyburn, Francis Crosier, James 
Dennis, Daniel Deverson, Henry Ewell, Valentine Iloile, Edward 
Longley, John Grey Manning, William Nele, John Spicer, and John 
Valder, on the list of freemen entitled to *vote for members of 
parliament for the borough of Sandwich, were duly objected to 
by Charles Powell, on the ground that all the several persons before 
named were disqualified from being registered by the 36th section of 
the 2 W. 4, c. 45, which enacts “that no person shall be entitled to 
be registered in any year as a voter in the election of a member or 
members to serve in any future parliament for any city or borough, 
who shall within twelve calendar months next previous to the last 
d.ay of July in such year have received parochial relief or other alms 


Digitized by i^ooQle 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 486 


which by the law of parliament now disqualify from voting in the 
election of members to serve in parliament.” 

It was proved before the reyising-barrister that all the before-named 
persons, were brethren either of the Hospital of St. Bartholomew or 
of the Hospital of St. John, in the town of Sandwich, and had been 
recipients of tlie gratuities and other benefits by law belonging to 
such brethren, for more than twelve calendar months next previous to 
the last day of July, 1863. 

It was also proved that the said two hospitals of St. Bartholomew 
and St. John are identical in their constitution and management, and 
are both under the government of the charity-trustees appointed by 
the Lord Chancellor. 

It was further proved that each of the said hospitals is by repute a 
corporation by prescription, and that the property of the same consists 
in landed estates and houses; the income arising from the former 
being divisible annually among the brethren in equal proportions, 
and a house being assigned to each of the brethren wherein to live. 
These houses are an aggregation of small buildings, and each is kept 
in repair by the brother who lives in it. 

The right of appointment of brethren to the said hospitals is vested 
in the above-mentioned charity-trustees. 

•No instance was cited of any brother once appointed having 
been turned out of either of the said hospitals. 

There is no deed or document accurately defining the qualifications 
of the persons who are to be appointed brethren. But it was proved 
that, in 1612, the mayor and jurats of Sandwich had the management 
of the hospitals, and that at that time an ordinance was made by them 
that “ every person placed in the hospitals should be of the age of 
forty years or thereabouts, except always decayed jurats, or any lame, 
blind, or impotent person.” And by an Inquisition of charitable 
uses taken September 7th, 6 Car. 1, it was found that the brethren 
ought to be “above the age of fifty, except lame, blind, or impotent 
persons, and unfit for husbandry, and should be inhabitants of the 
said town, or a child of some of them; or late inhabitant having no 
competent means to live.” 

It was proved that this latter regulation as to the qualifications for 
brethren is that which is nowand has been for some time‘past in 
force; and that, in addition thereto, by a resolution of the charity- 
trustees lately passed, no person is eligible to be a brother under the 
age of fifty-six years. 

The brethren of the said hospitals have always heretofore voted 
for members of parliament for the said borough without objection. 

The revising-barrister decided that the before-mentioned persons 
were not disqualified from being registered, by the said 36th section 
of the 2 W. 4, c. 45, and he retained their names on the list of free¬ 
men entitled to vote,—the several cases being consolidated. 

If the court should be of a contrary opinion, their several names 
were to be e.xpunged from the said list. 

Hayes, Serjt. (with whom was The Hon. B. Bourke), for the appel¬ 
lant.— 'I’heso bretliren are disqualified as *reeipient3 of “alms” r,.QQ 
within the 36th section of the Reform Act, 2 W. 4, c. 45. In ^ 
Faulkner, app.. The Overseers of Upper Boddington, resp., 3 C. B. N 
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S. 412 (E. C. L. R. vol. 91), K. & G. 132, pursuant to the trusts of 
two wills, certain lands in Northamptonshire were purchased in 1776, 
and vested in trustees upon trust to apply the rents and profits, 
amongst other charitable purposes, to and amongst certain persons 
described as “ the six beadsmen of Daventry,” as to whose origin 
there was no evidence. The persons thus described had received 50s. 
a year each for the last twenty years; but the 3 ' had all been appointed 
since the passing of the Reform Act, by resolution of the bailiffs and 
burgesses of Daventry, in whom the appointment had from very early 
times been vested, and who were also trustees under the above-men¬ 
tioned wills. And it was held that the parties so appointed had not 
an estate which came to them by promotion to an “office,” within the 
meaning of the 2 W. 4, c. 45, s. 18, but were mere recipients of charity, 
and as such disqualified by reason of s. 36. So, in Heath, app., Haynes, 
resp., 3 C. B. N. S. 389 (E. C. L. R. vol. 91), K. & G. 199, the inmates 
of the Earl of Leicester’s Hospital,—a charity regulated by a private 
act of parliament,—each- had allotted to him by the master rooms 
therein of more than the yearly value of 107, of which he had the 
exclusive use; the appointment was for life, subject to removal for 
breach of any of the rules; and the inmates were rated in respect of 
their several occupations: and they were held not entitled to be regis¬ 
tered. Hcartley, app., Banks, resp., 5 C. B. N. S. 40 (E. G. L. R. vol. 
94), K. & G. 219, is an extremely strong case. There, the military 
or poor knights of Windsor were held not to have such an “office,” 
or such an interest in the houses occupied by them, as to entitle them 
to be registered for the borough, under the 2 W. 4, c. 45, s. 27. In 
*4801 the judgment of the court, Cockburn, C. J., 'there 

-* says : “ We must nut suffer ourselves to be led away bv names, 
however dignified or high-sounding. Although the persons deriving 
benefit from this royal and noble foundation are dignified by the hon¬ 
ourable title of militiiry knight.s, there is nothing whatever of knightly 
service connected with the institution, which is one of a purely eleemo¬ 
synary character. It purports to be so by the very terms of the ap¬ 
pointment of the object of the royal bounty: and the whole scope 
and object of the institution, us well as the terms and conditions on 
whicli the advantages of the royal bounty are to be enjoyed, all clearly 
establi.sh the same thing. It is plain that the charitable support of 
men who have fallen into poverty^ and decay in the military service 
of tlie realm, was the primary ami main purpose of the institution, 
and that, for that [nirpose, the jiecuniarv and other advantages inci¬ 
dental to the appointment were anne.xed to it; while, with a view to 
its half collegiate and half monastic character, peculiar obligations 
and observances were imjiosed. Looking to the substance of the 
thing, not to the name by which it has been dignified, it is plain that 
it is a cliariti/, — a royal and noble charity, it is true,—but still a 
charili/ a?>i/ nolJiiufj more." Again, in Freeman, app., Gainsford, resp., 
lie. B. N. ti. 68 (E. G. L. R. vol. 103), K. & G. 448, a hospital was 
founded at Sheffield, under the will of Gilbert, Earl of Shrewsbury, 
for twenty “ poor persons who should give themselves to the service 
of God and to pray for the prosjierity of the noble family of the 
founder and his posterity.” The persons eligible as members or 
inmates were to be “poor indigent people, well esteemed of for godly 
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life and conversation, of good conditions, peaceable and quiet amongst 
their neighbours, and such as by persons of honest repute should be 
judged fit objects of the charity.” Each poor person on his or her elec¬ 
tion was placed in rooms ‘with certain allowances. They were r» 4 _Qn 
prohibited from letting or assigning, or permitting any person ■- 
to occupy the rooms jointly with them; and they were to be remova 
ble by the governing body if found guilty of certain irregularities. It 
was held,—upon the authority of lieartley, app.. Banks, resp.,—that the 
inmates had no such estate or interest in the rooms occupied by them 
as to entitle them to be registered as voters for the county. In giving 
judgment, Erie, C. J., says: “It appears from the statements in the 
case, that Shrewsbury Hospital was founded under the will of Gilbert 
Earl of Shrewsbury: and, by tlie constitutions which are before us, 
it appears that the persons to be elected members or inmates thereof 
are to be ‘ poor persons who shall give themselves to the service of 
God and to pray for the prosperity of the noble family of the founder 
and his posterity.’ They are to be ' poor indigent people, well esteem¬ 
ed of for godly life and conversation, of good conditions, peaceable and 
quiet amongst their neighbours, and such as by persons of honest 
repute shall be judged fit objects of this charity.’ All the other regu¬ 
lations or constitutions are entirely consistent with that. It appears 
that in practice each of these poor persons upon his election is placed 
in a set of chambers, and probably continues therein from the time 
of his election until he dies: but the question is, not as to the time 
of occupation, but what are his riglits when placed there. It .seems 
to me that he is elected as a mere object of charity ; and that, when the 
governor assigns him rooms for his residence, he does not confer upon 
him any estate which he could enforce by bill in equity.” Here, the 
parties objected to were duly qualified as freemen of the borough: 
and the question is, whether they are not disqualified as- almsmen. 
The Sfith section of the Reform Act disqualifies all persons who 
*shall within twelve months of the last day of July “ have r»iQi 
received parochial relief or other alms which by the law of par- 
liament now disqualify-from voting.” [Byles, J.—The case finds 
that these hospitals are each “ by repute a corporation by prescrip¬ 
tion.” Are these persons members of the corporation?] If they 
were they would have no vote as such. In Elliott on Retri.-^tralion, 
2d edit. 250, it is said: “As the law existed before the passing of 
the Reform Act in many boroughs, particularly in those in which the 
franchi.se was in the nature of a personal right, the receipt of alms 
was held to be a personal disqualification. Mr. Rogers observes,— 
Rogers on Election.s, 7th edit., p. 99,—‘Persons who are, or who have 
been within a certain time, obliged to depend wholly or in part on 
eleemosynary assistance, have been held by Whitelocke and other 
writers to be disqualified by the common law, not only because from 
their indigence they were unable to contribute to the wages of their 
members, but because from their dependent situation their voices were 
no longer free.’” ‘ Again, at p. 257, Mr. Elliott says: “ What ‘other 
alms’ will ‘by the law of parliament now di.squalify,’ will, in many 
of the old boroughs, be explained by the determinations of commit¬ 
tees and the custom of the place. The following ca.ses have been de¬ 
cided by committees with respect to particular charities:—In the 
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Taunton Case, 1 Doug. E. C. 370, it was resolved that ‘alms’ means 
parochial collection, or parish relief, and that ‘charity’ signifies sums 
arising from the revenue of certain specific funds which had been 
established or bequeathed for the purpose of assisting the poor.” 
That is the case here. “In the Ayle.sbury Case, 12 Journ. 487, one 
John Bedford devised lands to be dealt in alms to blind people, 
crooked, sick, and lame people. This charity is distributed annually 
by the feoffees to the poor of *Aylesbury, in small sums of 2s., 
3s., 4s., or 5s. each, and is commonly continued to the same per¬ 
sons for their lives; but it is in the discretion of the feoffees to change 
them if they think fit. The House resolved ‘that all persons receiv¬ 
ing this alms within the borough of Aylesbury, pursuant to the will 
of Mr. Bedford, or any other persons receiving any other charity Awnn- 
ally distributed within the same town, are in respect thereof disabled 
to vote in the election of burgesses to serve in parliament for the said 
borough.” It is extremely difficult to distinguish that case from 
the present. The objects of this charity are to be selected from 
among the poor, lame, and impotent inhabitants of the town, having 
no competent means to live. [Byles, J.—In the Aylesbury Case, 
the trustees or feoffees were to divi<ie the fund as alms eo nomine. 
Here, the participators in the revenue are members of the corpora¬ 
tion.] In the Reading Case, 2 Doug. E. C. 105, it was resolved that 
persons receiving Kendrick’s Charity, or any other annual charity 
distributed in the borough of Reading, were di.squalified. Greenwich 
and Chelsea pensioners are not di.squalified, because their pensions 
are rewards for past services. Mr. Elliott, no doubt, refers to cases 
which bear a somewhat different aspect; but they are all more or less 
e.xplainable upon various grounds. 

Welshy, contra.—It is not proposed to dispute any of the cases 
decided in this court since the Reform Act. But, it being conceded 
that these persons are qualified under s. 32 of that act as freemen, 
the qiic.-^tion is whether they are disqualified by the operation of s. 36. 
What the law of parliament upon the subject of alms was at the time 
of the passing of the Reform Act, is to be gathered from the decisions 
of election committees, which doubtless are somewhat conflicting. 
*Theso foundations are reputed corporations by prescription. 
The brethren constitute the cor|)oration. But for that, it might 
have been contended here that they had a freehold (equitable) interest, 
or that they occupied as owners within s. 27. The case states that 
these two hospitals are under the government of the charity-trustees 
appointed by the Chancellor; that the property of the same consists 
in landed estates and houses; that the income arising from the former 
is divisible annually among the brethren in equal proportions, and a 
house assigned to each of the brethren wherein to live; that each 
house is kept in repair by the brother who lives in it (not an immar 
terial circumstance); and that the right of apipointment of brethren 
is vested in the charity-trustees. [Williams, J. — The very point 
was raised on these foundations in 1090, in the Sandwich Case, 10 
Journ. 457, of which Serjt. lleywood says,—County Elections 2(55,—* 
“The right of election was agreed to be in the freemen of this port 
inhabiting within this port. Mr. Serjt. d'hurbane having 225 votes, 
liis election was not disj)uted. Mr. lirent had 124, and Mr. Mitchell 
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114. The two former were returned, and Mr. Mitchell petitioned. 
He in.sisted that four of those who voted for Mr. Brent were made 
free after the teste of the writ, that another was not an inhabitant 
within the port, and that five were servants. By this means the 
petitioner would have had an equal number of votes with Mr. Brent: 
but three of those objected to as made free after teste of the writ were 
entitled to their freedom by birth; and at all events it was necessary 
to di.squalify mor.e, to obtain a majority in his favour, and be seated. 
He therefore objected to more than thirty as almsmen, or receiving 
charitable donative. But, it appearing to the committee that ‘free¬ 
men in general had ••Tlways voted at elections of parliament men for 
tlie said port,’ the *committoe came to two general resolutions. r»qgq. 
The first resolution was, ‘that it is the opinion of this com- *- 
mittce that the freemen of the port of Sandwich, inhabiting within 
the said port, aUhoiif/h they receive alms, have a right to vote in elect¬ 
ing barons to serve in parliament.’ The second, ‘ that Edward Brent, 
Esq., was duly elected.’ The first resolution being reported, the 
question was put, that the House do agree with the committee: it 
passed in the negative: and yet, what is singular enough, the House 
agreed in the second resolution by a m.ajority of one (the numbers 
being 175 to 174) that Edward Brent, Esq., was duly elected.”] The 
case finds that these brethren have always heretofore vbted without 
objection. Many cases are referred to both in Elliott and in Rogers 
which establish this distinction between “parochial relief” and “other 
alms,” viz. that, “ with regard to charitable foundations and endow¬ 
ments, those only disqualify whose funds have formed a part of the 
parish resources for the relief of the poor,(a) and have been managed by 
the overseer or other officer whose duty it is to provide for and pay 
the paupers, and have been conducted by his agency into the same chan¬ 
nels and applied to the same purposes to which they would have been 
applied if they had been the produce of the ordinary parish rates:” 
Rogers 104. “The difi'erence,'” says Mr. Elliott, p. 258,* “between 
alms and charity was discussed in the case of the Harpur charity, 
which arose frt)m estates granted by Sir William Harpur to the cor¬ 
poration of Bedford for certain charitable objects, the surplusage of 
the rents and profits to be di.stributed in alms to the poor of the said 
town, for the relief of poor decayed housekeepers, and other proper 
objects. It aj:>peared that tliis charity had been generally distributed 
to the middling sort of people, and to many *who paid parish 1 * 40 ^ 
taxes; that it had always been considered as a sort of donation, ^ 
and distinguished from the parish pay. The committee resolved, 

‘ that persons receiving Sir W. Harpur’s charity are not thereby dis¬ 
qualified within the meaning of the determination of the 12th April, 
lt)90 :’ ” see the Bedford Case, 2 Dougl. E. C. 122, 123. Mr. Rogers 
(p. 105) instances the cases of Hawes's Charity and St. John’s Hos¬ 
pital, where the votes were held good. In the former, “the money 
was expended in bread, given away chiefly to wives and children: it 
was argued that it would be unjust to deprive a man of his franchise 
because his wife or his child had, perhaps unknown to him, received 
some bread from this charity.” In the latter, “the brethren, as they 
were called, were parties to all leases made of their land: they each 
(a) The King v. The luhabitanU of Halesworth^ 3 B. & Ad. 717 (£. C. L. R. rol. 23). 
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received 9cZ. per week from the revenues of their land.” He also 
mentions Welborn’s Charity, — “Robert Welborn left a close to the 
ministers and overseers of the poor of St. John’s parish, in Bedford, to 
be distributed to the poor on New Year’s Day. The ])ractice appeared 
to be to distribute it in sums of three or four shillings to each person: 
and the votes were held bad. In the Sudbury Case, Phillips 149, Mar¬ 
tin Cole left an annuity to trustees to buy materials for shirts and shifts 
to be made up and delivered to the ministers, churchwardens, and 
overseers of the poor, to be by them given to twenty-five poor men 
and twenty-five poor women of Sudltury. Nathaniel King left an 
annuity iu like manner to purchase 100 loave.s, one to be given to 
each person who had received a shirt or shift under Cole’s bequest. 
In Sudbury, the overseers have nothing to do with parish pay, the jianpers 
there being under the government of a ivorkhouse corpjoration established 
by law antecedent to the act of Elizabeth. ’I'he usage was in favour of 
tctieived. In the Downton Ca.se, 1 Luders 
*493, William Stockman gave lands to feoffec.s, to distribute the 
rents among such poor craftsmen and labourers as should be sur¬ 
charged by children, as should seem best to the feoffees, and “ not to go 
or be employed to the increase of the church bo-x of the said parish.” 
By the fourth item, it was directed th:it this provision should not bo 
accounted any abatement of the collection for the church box, or any 
other relief of the poor usually provided for the poor of the parish. The 
tru.stees who managed the charity gave it to those zvho received parish re¬ 
lief, but to those only in need of temporary assistance. In the Glou¬ 
cestershire Case, Orme‘121, W. V., within twelve months before the 
election, received part of a sum given by will to the poor of the parish 
of Thornbury “who are not on the parish books, and receive no 
monthly pay.” None of the four last-mentioned charities was held to 
disqualify. So, in the Colchester Case, 1 Peck 508, Joseph Co.x ap¬ 
pointed the sum of lOOt. to be laid out in freehold land, and had given 
the yearly’jtrofits thereof to the poor of the parish, to be distributed, 
at the di.scietion of the parish otTicers, on Christmas Day annually. 
The ]:)arish officers accordingly did distribute the same in sums from 
Is. fid. to 5s. respectively, according to the size of the families of 
the applicants. The votes were held good. These several authorities 
clearly show that these persons are not recipients of alms within the 
Sfith section of the Reform Act. 

Hayes, Serjt., in reply.—The same reason which prevents these 
persons from acquiring an estate, di.squalifies them as recipients 
of alms. [Keating, J.—What do you say to the Colche.ster Case, 
1 Peck 508? “Isaac Ilazell had met with an accident, and, upon 
the application of a principal inhabitant, was attended by the 
*49”] 1’®®^ ®^ parish gratis; and his *vote 


jood.”] Other decisions in the same ca.se are incon¬ 


sistent with that, unle.ss it be distinguishable on the ground that the 
attendance was not at the party’s own request. “Jeremiah Hearsom 
was attended while sick by, the parish apothecary, by order of the 
parish olficers, upon the rerpiest of the voter." Again, “ the wife of Tho¬ 
mas Iron was attended during her contiuoment by the parish apothe¬ 
cary, at the request of the voter, and by order of the pari.sh officers 
and in both these cases the votes were held bad: Rogers 252. [Byles, 
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J.—Mr. Rogers, p. 257, cites the Coventry Case, 1708, 16 Journ. 
129. “ The right of election was held to he in persons who have 

served apprenticeship for seven years within the city to one and the 
same trade, not receiving alms or comtant charity. The petitioners 
ought to disqualify those voters who had received Sir Thomas White’s 
gift (which is a gift of 40s. annually to each of the objects of his 
charity); and, the question being put in the House, that they were 
disabled by receiving it, it passed in the negative.”] It would be a 
strong thing to call that alms. 

Eki.E, C. j. —I am of opinion that the decision of the revising- 
barrister in this case was right, and that the votes in question are 
good. The parties claiming the franchise are freemen of the borough, 
and as such entitled to be registered, unless disqualified by the 36th 
section of the Reform Act, which enacts that no person shall be enti¬ 
tled to be registered in any year as a voter in the election of a mem¬ 
ber or members to serve in any future jiarliament for any city or 
borough, who shall within twelve calendar months ne.\t previous to 
the last day of July in such year have received parochial relief or 
other alms which by the law of parliament now disqualify from voting 
in the election* of *members to serve in parliament.” I can- 
not find that the recipients of the proceeds of these lands ^ 
were disqualified by the law of parliament at the time the Reform Bill 
passed. In the Sandwich Case referred to by my Brother Williams, 
the House negatived the qualification, and yet decided that the mem¬ 
ber for whom the almsmen voted should keep his seat. That leaves 
the matter doubtful: and we should always incline to favour the 
qualification, unless the law compels us to decide against it. If we 
are to rc.sort to conjecture as to the meaning of the legislature,—which 
evidently was that persons so placed by their indigence as to be pre¬ 
sumably subservient and destitute of all freedom of mind, should not 
be permitted to e.vercise the franchise,—I must own I should think 
that these freemen, by rea.son of their having a house, and a share in 
the profits of the land belonging to the hospital, for life, are gifted 
with a far greater probability of independence than those who have 
nothing to rely on but the precarious proceeds of their own labour. 
The recipients of these funds may at the time of their admissi(in have 
a prospect of many years of active and profitable labour before them: 
and I see nothing to justify me in holding that the advantages they 
enjoy operate any disqualification on the score of alms. 

Williams, J.—I am entirely of the same opinion. I think it is 
not made out that the circumstances under which these freemen parti¬ 
cipate in the revenues of these hospitals show them to be in the 
receipt of disqualifying alms within the meaning of the statute. 
There certainly does seem to be a great conflict of decisions so far as 
the committees of the House of Commons are concerned. I find it 
laid down in Ileywood on County Elections,—a book of very high 
authority,—p. 278, that "a distinction may be made between r.iQg 
*charitie3 which are of such a nature as to im])ly that the par- ^ 
taker of them is in a state of indigence and abject dependence, and 
those which afibrd no such inference, or from which a contrary one 
may be drawn.” It seems to me to be quite out of the question to 
hold that these parties are in such a state of indigence and abject 
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dependence as that they ought to be disqualified from being on the 
register. 

Bylks, J.—I am of the same opinion. I collect from the statements 
in the case, that these hospitals are corporations by prescription, and 
that the occupants of the houses and participators in the revenues are 
members of the respective corporations. The case also finds that the 
property of the hospital consists in landed estates and houses; the 
income arising from the former being divisible annually among the 
brethren in equal proportions, and a house being assigned to each of 
the brethren wherein to live, each house being kept in repair by the 
brother who lives in it. These persons, therefore, are each residing 
on his own property, and entitled by law to continue to reside there 
for life, and receive his share of the revenues of the corporation. 
Independently, therefore, of the decisions, I should have thought 
these parties not disqualified. But, comparing the cases cited on the 
part of the appellant with the Bedford Case, the Coventry Case, and 
the cases of the Greenwich and Chelsea pensioners, the result would 
seem to be that the brethren of these foundations cannot be said to be 
in the receipt of alms when what they receive, whatever be its amount, 
is received as a matter of right. Upon that view of the cases, these 
parties are not disqualified. The Sandwich Case, referred to by my 
Brother Williams, is a singular one. The voters there were members 
of .these very corporations: and the result leaves the right in some 
*doubt. Upon the whole, therefore, I think the decision of the 
revisinsc-barrister was rijjht. 


*500] 


Keating, J.—I am of the same opinion. These brethren, as free¬ 
men of the borough, were primS facie entitled to vote. The ques¬ 
tion is, whether they are disqualified by the receipt of alms. The 
parish officers have never interfered in the distribution of the funds 
of these corporations. Each of the brethren is entitled to a share of 
the revenues of the land and to a hou.se to live in : and the usage is 
in favour of their qualification. For these and the reasons given by 
the other members of the court, I am of opinion that the objection is 
not well founded. Decision affirmed, with costs. 


City of LONDON. 

PETER HENRETTE, Appellant; THOMAS WOODZELL BOOTH, 
Respondent. Nov. 21. 

Tho occupation of “ part of a house ” may confer a right to vote for a city or borough, under 
the 2 W. 4, c. 46, s. 27, if there be indepondent occupation and actual $erer<tuce from the rest. 

A. occupied the upper floor of a house, consisting of two rooms, an inner and an outer room, 
opening tho ono into tlic other, and communicating with the landing on the staircase by ono 
outer door, over which A. had exclusive control. Tho floors below were occupied by other 
tenants, and all had access to their several holdings from the street through a doorway at the 
entrance of a passage lending to the common staircase. At this entrance was a door open all 
day, but generally, but not invariably, allowed to swing to iit night, but having no lock or fasN 
ening of any kind, nor any means of being so dosed as to secure tho premises from intrusion 
from tho street:—Held, that the subject of occupation was a “house" within the moaning of 
the 27th section of the Ueform Act. 

At a court held for the revision of the lists of voters for the city 
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of London, Thomas "Woodzell Booth, on the list of voters of the 
livery of the company of distillers, duly objected to the name of 
Peter Henrette *being retained on the list of persons entitled 
to vote in the election of members for the city of London, in ^ 
the parish of St. Giles-without-Cripplegate, under the following cir¬ 
cumstances :— 

It was contended by the objector, and proved before the revising- 
barrister, that the qualification of Peter Henrette (hereinafter termed 
the appellant) fulfilled all the conditions precedent to registration 
required by the Reform and Registration acts, with the exceptions, if 
such the court shall adjudge them to be, hereunder detailed.' 

The appellant occupied for the statutory period, as tenant, the 
whole of the upper floor, consisting of two rooms, of a tenement in 
No. 4, Honeysuckle Square. He uses one room as a tailor’s shop, 
and the other as a sitting and bed-room. His only residence is in the 
premises, which, taken together, are of the requisite value to confer a 
qualification ; but neitherof the rooms taken singly is of the requisite 
value. They consist of an inner and outer room opening the one into 
the other, and communicating with the landing on the staircase by 
one outer door, over which the tenant occupier has exclusive control. 

The floors below are occupied by other tenants; and all have 
access to their several holdings from the street through a doorway at 
the entrance of a passage leading to the common staircase of the build¬ 
ing. At the entrance is a door open all day, but generally, although 
not invariably, allowed to swing to at night, and having no lock o|| 
fa.stening of any kind, nor any means of being so closed as to secure 
the premises from intrusion from the street. 

It was under this state of circumstances contended for the appellant, 
—first, that the subject of occupation was a house,—secondly, that, if 
not a house, it was a “building” within the meaning of the qualify¬ 
ing *clauses of the Reform Act,—thirdly, that, if not a hou.se [-• 5 Q 2 
or building, the use for commercial or business purposes as a *• 
workshop of one of the two rooms not severed in any way from the 
rest of the premises, constituted the whole subject of occupation a 
“shop,” within the meaning of the qualifying clauses of the Reform 
Act. 

On the other hand, it was contended by the objector,—first, that 
the facts did not show such a severance of the qualifying premises 
from the rest of the tenement of which they formed the upper floor, 
as to constitute them a house,—secondly, that the one room used as 
a workshop was not of sufficient value to confer the franchi.se,—thirdly, 
that the use of one of the rooms for the purposes of trade, did not 
impart the character of a “shop” to the whole premises the subject of 
occupation,—fourthly, that the nature of the occupation did not 
warrant their designation as a “building” within the meaning of the 
Reform Act,—fifthly, that the use of one of the rooms for habitation 
rendered the whole premises a residence insufficient to confer a qualifi¬ 
cation, because not a “ house” within the meaning of the Reform Act. 

The revising-barrister sustained the objection, and expunged the 
name of the appellant from the list of voters, on the ground that the 
whole premises the subject of occupation did not constitute in law a 
house or building, or a shop, within the meaning of the Reform Act. 
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If the court should be of opinion that the decision was erroneous, 
the name of the appellant Peter llenrette was to be re-inserted in the 
list of voters in the parish of St. Gile.'j-without-Cripplegate. 

Kinglake, Serjt. (with^whom was Under down), for the appellant.— 

The question is whether the premises ^described in this case 

constitute a “house" or “building” within the 27th section of 
the Reform Act. It is not propo.sed to dispute the well-consideretl 
judgment of this court in Cook, app., Humber, resp., 11 C. B. N. S. 33 
(E. C. L. R. vol. 103); but it is submitted that the present case is not 
within it. In that case the court had to consider the propriety of some 
former decisions, viz. Score, app., Huggett resp., 7 M. & G. 95 (E. C. 

L. R. vol. 49), 8 Scott N. R. 919, 1 Lutw. Reg^ Cas. 198, and Toms, 
app., Luckett, resp., 5 C. B. 23, 2 Lutw. Reg. Cas. 19, on tlie one side, 
and Pitts, app., Smedley, resp., 7 M. & G. 85, 8 Scott N. R. 907, 1 
Lutw. Reg. Cas. 168, and Wansey, app., Perkins, resp., (Hill’s Ca.se), 7 

M. & G. 151, 8 Scott N. R. 978, 1 Lutw. Reg. Cas. 252, on the other. 
The result, as it now stands, seems to be, that, if the premises in 
resfiect of which the right to be registered is claimed are so severed 
from the rest of the hou.se that the occupier has complete control, the 
fact of there being an outer door does not interfere with the franchise. 
In Pitts, app., Smedley, resp., there was an outer door which the 
court considered as the outer door of the entire house, and so there 
was no severance. In delivering the judgment of the court in Cook, 
app., Humber, resp., Erie, C. J., says: “In these four cases the subject 
^ occupation was in substance the same, namely, a part of a house let 
ror lodgings: but the occupation itself was made the subject of dis¬ 
tinction. In two of them, tlie lodger was held to be qualified, because 
his occupation was as tenant: in the other two, the lodger was held 
not to be qualified, because his occupation was as lodger. In the 
pre.sent case, we rest our judgment, not upon the kind of occupation 
described in the statement, but upon the subject of occupation. We 
consider that the qualification fails, because the subject of occupation 
was, not a house, but only a part of a house, without any actual sever 

ance from the *residue.” After going into detail through the 
-* four cases above referred to, his Lordship proceeds,—“There¬ 
fore we think that the true question in the cases cited, and in the 
present case, turns on the nature of the tenement occupied. Is it such 
property as the legislature intended to make a qualification? Now, 
the statute required some permanent occupation of, and some independ¬ 
ent interest in, the property. The permanence prevents the sudden 
creation of votes. The ownership or the tenancy, with rating, indi¬ 
dates some independence: in other words, the requirement of at lea.st 
a tenancy excludes some occupations of less independence; such as 
the occupations of servants for their service; for e.xample, porters of the 
lodge, gardeners of the dwelling in the garden ; and also such as that 
of the surgeon for the hospital of the rooms therein (Dobson, app., 
Jones, resp., 5 M. & G. 112 (E. C. L. R. vol. 44), 8 Scott N. R. 80, 1 
Lutw. Reg. Cas. 105); also the occupation of premises by objects of 
charity'- occupying under the permission of the trustees of the charity, 
—Davis, app., Waddington, resp., 7 M. & G. 37, 8 Scott N. R. 807, 1 
Lutw. Reg. Cas. 159 ; Ileartley, app., Baidvs, resp., 5 C. B. N. S. 40 (E. C. 
L. R. vol. 94), K. & G. 219. These and the other cases of occupation 
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inferior in right to a tenancy are excluded by the requirement that 
the occupier must be at least the tenant. But, if he is tenant, he 
occupies as tenant, and this part of the qualification is complete: and 
it is immaterial as to this under what denomination of tenant he is 
classed, whether as lodger, termor or lessee, or other name.” In a 
subsequent part of the judgment, his Lordship says: “In Judson, 
app., Luckett, resp., 2 C. B. 197 (E. C. L. R. vol. 52). 1 Lutw. Reg. 
Cas. 490, the claimant occupied the upper part of the house and the 
kitchen, having a distinct and separate entrance thereto. The land¬ 
lord occupied the ground-floor, having a distinct and separate entrance 
thereto.’ The *claim in the list was for part of a house. The r•^)Q 5 
judgment is, that the claimant was qualified, because a part of ^ 
a house in one sense may be so completely separated from the residue 
as to constitute a house in another sense, fl'he description ‘ part of a 
house’ might be true according to the common understanding of the 
•word ‘house,’ and yet may denote such a house in another sense as 
will qualify. In this judgment, the qualification is made to turn on 
the actual severance.” The description of premises here plainly con¬ 
veys the notion of complete and actual .severance. “They consist,” 
says the case, “of an inner and outer room opening the one into the 
other, and communicating with the landing on the staircase by one 
outer door, over which the tenant occupier has exclusive control.” 
The access is from the street “through a doorway at the entrance of 
a passage leading to the common staircase of the building. At the 
entrance is a door open all day, but generally, though not invariable 
allowed to swing to at night, and having no lock or fastening of aiiy 
kind, nor any means of being so closed as to secure the premises 
from intrusion from without.” The question is, whether the subject 
of occupation here is not different in point of severance from the 
premises in Cook, app., Humber, resp. In Bryan Kearney’s Case, 
Alcock’s Reg. Cas. 22, the claimant occupied the ground front apartment 
of a house as a shop, at a rent of 201.; the entrance to the shop was 
through the hall of tiic house; into that hall there were three doors, 
—the hall-door opening into the street, the shop-door a few feet from 
the hall-door, and a door oj^ening to the staircase. The landlord did 
not reside in the house; and the other apartments were let to lodgers. 
The street or hall-door lay o[)en all day, and was locked at night; and 
the claimant and one of the lodgers had each a key for it. The r» 5 Qg 
*taxes were paid by the landlord ; and the claimant, in common 
with the lodgers, had the use of the kitchen and of the water coming 
to the house. It was held,—upon the authority of all the judge.s,—■ 
thjit the claimant was entitled to be registered as a householder. 
Crompton, J., in giving his reasons for the judgment, says: “It 
appears to me that we should take, not the street-door, but the shop- 
door opening into the hall, to be the claimant’s outer-door; and for 
these reasons,—had the shop-door in this case opened, not into the 
hall, but into the street immediately, the claimant’s right would be 
conceded. Were the.hall into which the shop-door opens an entry or 
passage at all times open, it can scarcely be disputed that such a hall 
would be for the inmates of No. 59, Fleet Street, as a street, and that 
the claimant’s case would be like the case of the tenants of chambers 
in the Inns of Court, where each chamber is held to be a separate 
c. B. N. S., VOL. XV. —20 
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house. Again, were the hall always open to the street, without any 
street-door, or having a street-door which lay open night and day, I 
apprehend the shop-door must under such circumstances be deemed 
the claimant’s outer-door ; and, is the transaction substantially varied 
by the street-door, which lies open all day, being at night locked for 
the protection of the inmates, the claimant himself having the key of 
that door in his own possession ? I apprehend not. There are such 
street-doors at .some of the English chambers, and yet the separate 
residences are deemed separate houses. For the doctrine applicable 
to this case, see Lee v. Gansel, Cowp. 1, Hopkins v. Nightingale, 1 
Esp. N. P. C. 98. The claimant's shop in this case opens into a hall, 
and within a few feet of the street-door; that hall-door lies open the 
whole day, and is locked only at night. The landlord does not reside 
in the house. The claimant has a key for the hall-door: there is no 
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person *who can control or abridge his right of exit and of 


entrance through this hall; and to me, therefore, it appears to 
be substantially the same thing as if the claimant’s shop-door opened 
at once into the street.” The present case is a stronger one even than 
that; for, here, the door .seems to have been altogether abandoned as 
an outer door. 

Overend, Q. C. (with whom was Fawcett), for the respondent.—This 
case is governed by Cook, app., Humber, resp., 11 C. B. N. S. 33 (B. 
C. L. R. vol. 103). The appellant is the occupier of “part of a house,” 
without any actual severance from the rest of the structure. That 
clearly constitutes no qualification. This is not like the case of a 
common staircase, such as tho.se leading to chambers in the Inns of 
Court. The circumstance of there being or not being an outer door, 
or of the tenant having a key, can have nothing to do with the ques¬ 
tion. [Williams, J.—It is a matter which is not to be lost sight of.] 
In Wilson, app., Roberts, resp., 11 C. B. N. S. 50 (E. C. L. R. vol. 103), 
the respondent occupied “offices” in the city of London, comprising 
the whole of the first floor of the house (his residence being within 
the required distance), and was rated and asse.ssed, and had paid all 
rates and taxes in respect of the premises. The landlord occupied 
the shop on the ground-floor of the house, and with his family resided 
on the upper floor thereof. There were two outer doors to the house,— 
one opening from the street into the shop, the other into a pas.sage 
communicating with the staircase leading up to the first and upper 
floors. The door opening from the street into the passage had only 
one lock, of which the respondent and the landlord each had a key. 
It was held that the respondent was not qualified to vote as tenant of 
a “house” within the 2 W. 4, c. 45, s. 27, the “subject of occupation” 
^ P*'^*'*' of house,” which part had not become by 

-* actual severance an entire hou.se in any sense of the word. It 
is utterly impossible to distinguish that ca.se from the present. As to 
Bryan Kearney’s Case, all that can be said is, that it is in direct con¬ 
flict with Cook, app., Humber, resp., and Wilson, app., Roberts, 
resp. 

Kinglake, Serjt., in reply.—There is no conflict between Kearney’s 
Case and Cook, app., Humber, resp. Wilson, app., Roberts, resp., is a 
totally difi'erent case: there was no severance there; and the rooms held 
by Roberts could not in any sense be said to be a “ house,” and it was 
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not stated to be a “ shop,” “ warehouse,” or “ counting-house,” but 
"oiTices” only. If the party had described it as “ counting-house,” he 
would probablyhave been held entitled to be registered : see Downing, 
app., Luckett, resp., 5 C. B. 40 (E. C. L. li. vol. 57), 2 Lutw. Reg. Gas. 33. 

Erle, C. J.—I am of opinion that the decision of the revising- 
barrister in this case was wrong, and that the claimant obtained his 
franchise. I think he was occupier of a “ house” within the meaning of 
the statute and of our deci.sion in Cook, app., Humber, resp. He occu¬ 
pied the whole of the upper floor, which communicated with the 
landing on the staircase by an outer door over whieh he had the ex- 
elusive control. The ease finds that there are other floors occupied 
by other tenants, and a common passage from the staircase to the 
entrance, with a door, which, if ever closed, was only closed by falling 
to, w'ithout any lock or fa.stening of any description. In Cook, app., 
Humber, resp., the court felt great difficulty in coming to any clear 
and definite determination as what will constitute a separate “house,” 
where the ’"subject of occupation forms one of several tene- r*gQg 
ments all under one roof. But they felt themselves under the I 
necessity of holding, that, as there might be several houses under one 
roof, so they miglit be divided, either vertically by a party-wall, or 
horizontally by floors, each floor becoming a separate house. If a 
house has been divided by floors or flats into several distinct tene¬ 
ments, there would be great complication and difficulty in holding 
that the franchise of the several occupiers might be destroyed by the 
addition of an outer door. The court, therefore, came to the conclu¬ 
sion that every flat might constitute a separate house, and that the 
whole might have the additional protection of an outer or street-door 
without preventing each from being still for this purpose a separate 
house. That having been laid down in the course of the judgment, 
and the cases of chambers in the Inns of Court and of flats having 
been considered, the court endeavoured to point out that the question 
whether or not the subject of occupation constituted a separate house 
did not depend upon the presence or absence of the landlord, or the 
pos.scssion by the tenant of a key of the outer door; but they endea¬ 
voured as far as possible to point out that there must be an actual 
severance : and referenee was made to Kitchin on Courts 99 (5th 
edit. 92), to the observations of Parke, B., in Monks v. Dykes, 4 M. 
& W. 567, and Evans and Finch’s Case, Cro. Car, 473, and The King 
V. Great and Little Usworth, 5 Ad. & E. 261 (E. C. L. R. vol. 31), 6 N. 
& M. 811. Downing, app., Luckett, resp., 5 C. B. 40 (E. C. L. R. vol. 
67), 2 Lutw. Reg. Cas. 33, seems to be an authority to the same effect. 
A more definite description of a “ house” I am unable to give. Upon 
the finding of the revising-barrister here, there seems in this case to 
have been as complete a severance of the rooms occupied by the 
appellant as there is in the case of chambers in the Inns of Court, 
•where there is sometimes the additional circumstance of an 
outer door, and sometimes not. The party has e.xclusive posses- *- 
sion of the floor occupied by him, and exclusive control over the 
outer door of that floor. As to the case of Wilson, app., Roberts, 
resp., 11 C. B. N. S. 50 (E. C. L. R. vol. 103), there was not the least 
distinction between the case of the tenant there and that of any other 
ordinary lodger. Tlie doctrine which we attempted to lay down in 
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Cook, app., Humber, resp., appears to be sanctioned by the opinion of 
the twelve judges in Ireland in Bryan Kearney’s Case. For these 
reasons I am of opinion that the appellant gained the franchise here, 
and that his appeal must be allowed. 

Williams, J.— I am of the same opinion. I feel bound to abide 
by the doctrine which was laid down after much deliberation in Cook, 
app., Humber, resp., that the occupation of part of a hou.se may give 
the franchise, if there be independent occupation and complete sever¬ 
ance between such part and the remainder of the house. Regard 
being had to the several decisions which have taken place upon this 
subject, it is impossible to deny that it is very difficult to define what 
is an actual severance. In the case of chambers in the Inns of Court, 
it is conceded on all hands that there is complete severance. The 
rights of the occupiers of chambers in the Inns of Court would not, 
I apprehend, be varied if a "ate or an iron railing were placed at the 
common entrance, in order to protect the staircase against intruders. 
I do not see how the occupation here difl'crs in any material degree 
from that of chambers in one of the Inns. By analogy to those cases, 
it seems to me that there was such a severance here as to entitle the 
appellant to be registered. 

*Keating, J.—The cases certainly run very close, and the 
distinction between them is necessarily very fine. Looking at 
the facts found by the revising-barrister, I have come to the con¬ 
clusion, though not without difficulty, that the appellant was the 
occupier of a “house" within the meaning of the 27th section of the 
Reform 'Act. The only door which the revising-barrister speaks o^ as 
an outer door, is, the door leading from the rooms in the appellant’s 
occupation, and over which he had exclusive control. Practically, 
there was no other outer door. There is, it is true, at the bottom of 
the staircase, a thing which is in some sense a door, but which wants 
all the essential elements of an outer door,—“ having no lock or 
fastening of any kind, nor any means of being so closed as to secure 
the premises from intrusion from the street.” It is as though the 
outer door were taken ofl‘ its hinges and left lying at the side of the 
door posts. I think the revising-barrister very properly abstained 
from calling that the “ outer-door.” Upon these facts, I am of opinion 
that there is such a complete actual severance of the part occupied by 
the appellant from the rest of the premises as to constitute a “ house," 
within the rule laid down by this court in Cook, app., Humber, resp., 
and the requirements of the 27th section of the Reform Act. 

Decision reversed. 
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♦Borough of ASHBURTON. 


[•612 


GEORGE GAUNTER, Appellant; JOSEPH ADDAMS, Respond- 

ent. Nov. 21 

One Y. wag on the 21st of April, 1859, duly elected by the vestry assistant^overscer of the 
parish of A. (which is oo-extensivo with the borough), at a salary of 18^ 5«. per annum, and 
bis election was duly confirmed by an appointment of justices on the 30th of August. In March, 
1861, Y, gave notice to tht gnardinnn of his ** intention to resign,*' but he subsequently withdrew 
it; and on the 25th of that month it was resolved at a vestry meeting that bis salary should 
be increased to 302. There was no confirmation of this increase of salary by the justices, or 
any new appointment of Y. by them. He, however, continued as before to perform all the 
duties of the office of assistant overseer:— 

Held, that service upon Y. of a notice of claim under the 30tb section of the Reform Act was 
% good service. 

At a court held to revise the list of voters for the borough of 
Ashburton, George Gaunter objected to the name of Joseph Addams 
being retained in the list of persons entitled to vote in the election 
of a member for the said borough. 

The borough of Ashburton is co-extensive with the parish. There 
are two churchwardens and four overseers. 

At a vestry meeting of the parish of Ashburton held on the 2l8t 
of April, 1859, Stephen Yolland was nominated and elected to be an 
assistant-overseer of the said parish under the provisions of the 59 
G. 3, c. 12, by a resolution which was in the following words,— 

“That Mr. Stephen Yolland be appointed the assistant-overseer, at 
a salary of 15/. per year, and at a further salary of 3/. 5s. for the 
making and collecting of way-rates : and that his office be to transact 
all the duties of an overseer, and to perform all journeys within eight 
miles without charge, being paid for the extra distance beyond eight 
miles a fliir mileage; and that the sureties he had proposed be accept¬ 
ed, viz. Henry Tozer, Esq., and Mr. Gharles Yolland.” 

On the 30th of August, 1859, the election of Stephen Yolland was 
confirmed by a warrant of appointment by the justices in petty ses¬ 
sions. of which the following is a copy,— 

, ‘‘ Devon, to wit. Whereas, the inhabitants of the ^parish of 
Ashburton, in the county of Devon, in vestry assembled in I- 
the said parish on the 21st day of April, 1859, did nominate and elect 
Stephen Yolland, of the said parish of Ashburton, in the county of 
Devon, a discreet person, to be assistant-overseer of the poor of the 
said parish, and did determine that the duties to be by him executed 
and performed should be all such duties as appertain to and are inci¬ 
dent to the office of an overseer of the poor, and did fix the yearly 
sum of 15/. as and for the yearly salary of the said Stephen Yolland 
for the execution of the said office: Now, we, the undersigned, being 
two of Her Majesty’s justices of the peace in and for the said county 
of Devon, in pursuance of the statute in such case made and provided, 
do hereby appoint the said Stephen Yolland to be assistant overseer 
of the poor of the said parish of Ashburton: And we do hereby 
authorize and empower him to e.xecutc and perform such duties and 
to receive such salary as afore.said fixed by the said inhabitants in 
vestry. Given under our hands and seals this 30th day of August, 
1859, at Newton Abbot, in the county of Devon.” 

(Signed and sealed by two justices.) 
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Subsequent to this election by the parish vestry, and before his 
appointment by the justices, the said Stephen Yoiland gave the usual 
bond to the guardians of the Newton Abbot union (of which union 
the parish of Ashburton forms part) for the due performance of his 
duties. 

Some time before the 25th of March, 1861, Stephen Yoiland gave 
notice to the board of guardians of the said union of his intention to 
resign the office, but he did npt give notice to any one else. Prior, 
however, to Lady Day, he withdrew this notice, by letter addressed 
to the board of guardians. Yolland’s nomination and election were 
not by the board of guardians, but by the inhabitants in vestry. 

,, *On the 25th of March, 1861, a vestry meeting was held at 
Ashburton, pursuant to notice, “to take into consideration the 
necessity of advancing the a.ssistant-overseer’s salary;” and at that 
meeting the following resolution was passed,— 

“It having been proposed by Mr. Whiteway, and seconded by Mr. 
Priddis, that the salary of the assistant-overseer be increased to 25Z., 
and that ol. be paid him in addition for the making and collecting 
way-rates, in lieu of SI. 6s., and an amendment having been moved by 
Mr. W. K. Batten, and seconded by Mr. Mortimore, that the salary be 
not increased,—it was carried by a majority, and resolved, that the 
salary should be increased according to such proposition. 

(Signed) “R. G. Abraham, Chairman.” 

From that time to the present, Mr. Yoiland has continued to per 
form all the duties of assistant-overseer, and has received the in 
creased salary of 261. per annum, but has never applied for or received 
any fresh warrant of appointment of justices. 

On the 15lh of November, 1862, the said Joseph Addams and 
other the under-mentioned voters served a claim on Stephen Yoiland 
to be put upon the then existing rate, which was the first rate for the 
electoral year, at which time all arrears of rates in respect of the pro¬ 
perty on which they claimed to vote were paid to him as such assist¬ 
ant-overseer. They were not put upon that rate, but were put upon 
all subsequent rates, which rates, as well as the e.xisting rate, were 
duly made and allowed by the justices, and also signed by Stephen 
Yoiland as assistant-overseer. Stephen Yoiland made out, and in 
conjunction with the churchwardens and overseers signed the list of 
voters for the borough of Ashburton for the present year. 

At the revision of the said borough, the name of the said Joseph 
Addams was objected to as not being *qualified, upon the 
ground that he was not duly rated, and that the claim to Ste¬ 
phen Yoiland was of no effect, inasmuch as his appointment was re¬ 
voked by the vestry of 1861. 

The revising-barrister held that the claim to be rated to Stephen 
Yoiland was a valid claim, and overruled the objection ; whereupon 
the said Joseph Addams duly proved his qualification, and his vote 
was allowed. 

'J'his decision governed the cases of twenty-two other claimants, 
which were consolidated with the principal case. 

If the court should be of opinion that the service of the claim on 
Stephen Yoiland was not a due service of a claim to be rated, within 
the 30th section of the Reform Act, the names of Joseph Addams 
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and the before-mentioned twenty-two other persons were to be ex¬ 
punged from the register of voters for the borough of Ashburton. 

Karslake, Q. C., for the appellant.—The question is whether service 
of a notice of claim upon an assistant-overseer who has not been duly 
appointed can enure as a good service. No doubt, service of notice 
on an assistant-overseer will satisfy the requirements of the 30th sec¬ 
tion of the Reform Act,—Points, app., Attwood, resp., 6 C. B. 38 (E. 
C. L. R. vol. 60), 2 Lutw. Reg. Cas. 117: but, if the claimant chooses 
to serve the assistant-overseer, it is his business to see that he is duly 
appointed and qualified to act as such. The 59 G. 3, c. 12, s. 7, requires 
the appointment of the assistant-overseer to be by warrant of two 
justices: see Burn’s Justice, Poor, 29th edit. p. 36. • Yolland, having 
been duly appointed assistant-overseer for the parish of Ashburton in 
1859, resigned the office (though in a manner not strictly formal) in 
1861, and was re elected by the vestry at a '^different amount 
of salary. The re-election, to make it valid, required the sane- *- 
tion of a new warrant of appointment by the justices: see Bamford v. 
lies, 8 Exch. 380. There, a bond, reciting that A. was appointed 
assistant-overseer of the parish of M., was conditioned for the due 
performance of his duties “thenceforth from time to time and at all 
times so long as he should continue in such office. On the 25th of June, 
1840, a vestry meeting was held, at which A. was elected assistant- 
overseer until the 25th of March, 1841, at a salary of 8c?. in the 
pound on some sums collected, and ^d. on others. Two justices, by 
their warrant, dated 9th July, 1840, reciting the vestry resolution, and 
that bis salary b«ld been fixed for the execution of his office until the 
25th of March then next, stated, that, in pursuance of the 59 G. 3, c. 

they appointed him assistant-overseer. On the 25th of March, 
liftl, he was again elected to the same office, at a salary of 50/. per 
annum, and was re-appointed by the justices, and he continued to be 
so re-elected and re-appointed by the justices until March, 1846. On 
ceasing to hold office, he retained moneys in his hands: and it was 
held that the sureties were not liable on the bond. The justices by 
the statute clearly had a right of supervision over the act of the 
vestry in increasing Yolland’s salary: in this they act judicially 
Yolland not having been duly appointed, a notice to him operated 
nothing;(a) 

Coleridge, Q. C. (with whom was Bullar), for the respondent, was 
not called upon. 


*Erle, C. J.—I am of opinion that the decision of the revis- 
ing barrister in this case was right. The question is whether * 
a notice of claim served upon Yolland, wlio is found performing all 
the duties usually performed by an assistant-overseer, was well served 
lie hatl in 1859 a valid appointment at a salary of 18?. 5s. per annum. 
In 1861, he gave notice, not t.o the persons in whom is by law vested 
the election or nomination of the assistant-overseer, but to the guard¬ 
ians of the union, of his intention to resign his office: but, before the 
time at which his notice could be acted upon, he withdrew it; and. 


(a) The interpretation clause (s. 101) of the 6 A 7 Viet. c. 18, provides that the words * over¬ 
seers' or * overseers of the poor* shall extend to and mean all persons who by virtue of any office 
or appointment sbail execute the duties of overseers of the poor, by whatever name or title such 
persons inny be called, and in xchatevtr manner the^ may be appointedp* Ac. 
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on the 25th of March in that year, the vestry passed a resolution 
increasing his salary to 30^. per annum. I think Yolland continued 
well in the office of assistant-overseer. It is urged that the alteration 
of his salary constituted a re-election, which would be void unless 
submitted for the approval of the justices. It is possible that such 
want of confirmation might disable him from recovering the increased 
salary, but it cannot have the effect of invalidating his original 
appointment. I therefore think the notices of claim in this case were 
properly served upon him. 

Williams, J., and Keating, J., concurring,(n) 

Decision affirmed, with costs. 

(a) Bjrles, J., was absent. 


*518] *LANCASHIRE.—Southern Division. 

JAMES BENNETT, Appellant; THOMAS GOAD BLAIN, Re¬ 
spondent. Nov. 21. 

The members of n joint-stock company registered provisionally under the 7 4 8 Viet. c. 110, 
8. 58, who by the terms of the deed of settlement have only a right to a share of profit.®,—the 
real estate of the company.being vested in trustees, and the management in a committee,—have 
no such equitable iulerest in laud as to cntitlo them to be registered. 

At a court held at Manchester for the revision of the lists of voters 
for the southern division of the county of Lancaster, the name of 
James Bennett was objected to as not being entitled to be retainctl^or 
in.serted in the Manchester list of voters for the southern division of 
the county of Lancaster. 

The said James Bennett is entitled to one share in the Manchester 
Corn Exchange, in Hanging Ditch, in Manchester aforesaid, from 
which he receives more than lOs. per annum. 

The company of proprietor.s of the Manchester Corn E.xchange was 
established by deed of settlement, dated the 20th of January, 1837.(n) 

(<t) The iiiiitcriul pruvi^iions uf the deed of setllemoDt, which was made between nli^ perf^ona 
of the fii^t part, nud “the several other persons whose names were subscribed, dec., to those 
presents," of the second part, are as follows:— 

Clause 1,— Ohj<ctH ttf the compnuy. “The parties hereto, and the persons who shall hereafter 
become proprietors, shall, wliilsit re.<pectiveiy holding shares in the capital of the company 
hereby established, be and remain a conipany, under the name of * The Company of Projirietors 
of the Manchester Corn Exchange,’ whose object shall bo to provide and maintain in Mnnclies- 
ter aforesaid a building or <'orn exchange, for effecting contracts of sale therein by sample or 
otherwise than by bulk, of corn, d:c., ns the committee shall from time to time appoint.” 

Clause 2.— fViy/ftof. “Tne capital of the company shall consist of 7500^, divided Into 150 
shares of 5G/. each.’’ 

Clause .1 ,—Limit uf numhrr nf ahi\re$, “ No person sb.all at uny time hold as proprietor in bia 
own right more th:m five shares ; and every original proprietor shall, before bis execution hereof, 
pay to the cuininitteo the full amount of the shares allotted to him.” 

Cominittce and tninfeei. By clau.so 4, fifteen persons named were declared to be the present 
“committee of management,” and the parties to tho deed of tho first part the present “trus¬ 
tees” of tho company. 

Clause 16,— J^oiccr to create additiuual $huren, d:c. “Two successive extraordinary general 
meetings,—the latter whereof shall be held within three eulcndar months from the former, and 
at each of which meetings two thirds of the votes of tho proprietors respectively present shall 
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The land upon which ‘the corn exchange is built is freehold, 
and was conveyed to and is now vested in trustees. The ^ 

be in favour of any resolution to be made thereat of the nature spcci6cd in this article,—may 
make any new laws nnd regulations, or alter or repeal any of the existing laws and regulationa 
of tbo company,—may, by creating additional shares of 50/, each, and by authorizing iho sale 
thereof, increase (he* capital of the company,—may, in case only a dissolution shall have been 
previously recommended by the committee, resolve to dissolve the company,—may, with the like 
previous recommendation, resolve that the site of the corn exchange for the time being shall be 
changed or enlarged, and a new corn exchange purchohed or erected, or that the corn exchange 
shall be rebuilt wholly or in part, or that any buildings, ground, or hereditaments for the time 
being belonging to the company, nnd not required for the purposes thereof, shall bo sold or 
otherwise disposed of,—may, with the like previous recommendation, resolve to raise by way 
of loan any sum or sums of money by mortgage of all or any of the property of the company, 
or by other securities,—may give all such directi«)n8 and invest the committee with such powers 
Id relation to the rcspeclivo subjects of such resolutions nnd the terms and manner upon or in 
which the same shall be carried into effect as to such meetings respectively shall seem expedienU'' 

Clause 18,— ^f€c^iu(JH of committee. “ The commitleo shall meet once at least in every calen¬ 
dar month, when and where they shall appoint: nnd an extraordinary meeting thereof may bo 
oallod by any two committee-men, for such purpose only as shall be specified in (he notico 
thereof hereby required.” g 

Clause 22,— Corn exchiwuje to he held upon truet for the compnny. ” The building lately erected 
by the direction of the committee on certain land in Hanging Ditch, in Manchester aforesaid, 
which by purchase and exchange hath been acquired for the benefit of the company, uud which 
1 # vested in the »oid pnrtiee hereto of the Jir»t port for the respective estates and interests therein 
so acquired, shall constitute the corn exchange or building to bo used fur the purposes of the 
company, and shall, with the stands nnd other conveniences and fittings thereof, bo held upon 
trust accordingly by the persons in whom the said land and hereditaments are vested, their heirs, 
' executors, and luluiinistrutors.” 

Clause 23,— lirpnira. The committee shall from time to time, in their discretion, lay out 
•och moneys and do such apts as they shall think necessary in repairing and altering the build* 
ings and premises for the time being belonging to the company, and insuring the same from 
damage by fire, or otherwise for preserving, maintaining, and osing the said buildings and 
premises for the benefit of the company.” 

Clause 24 ,—Committee to let atanda, d'c. ''The committee may from time to time let the use 
of the respective stands and other conveniences in the said corn exchange or buildings for any 
period not exceeding at one time the term of one year; and so that the use thereof during such 
letting be restricted to the purposes of the business for which such exchange is hereinbefore 
expre><scd to be established, and be confined to (be hours nr times which, subject to the control 
of the general meeting of proprietors, shall bo from time to time fixed by the committee for the 
transaction in the said exchange or buildings of such business. The committee from time to 
time may permit for hire or otherwise tbo said exchange or buildings, nnd tbo stands or other 
conveniences, or any part thereof, to be used for public meetings or other purposes which shall 
Dot prejudice or impede the free use thereof at the times appointed for such business; nnd may 
also from time to time demise or let i^ny rooms, vaults, cellars, buildings, or ground for the time 
being respectively standing or being upon or under or forming part of the hereditaments and 
premises of the company, and which shall not bo required for the aforesaid busine.«»s of the 
exchange, unto any persons, for any term not exceeding seven years, or by the year, or for any 
shorter period ; and every such letting or demise of the said stands, rooms, buildings, ground, 
and premi.ses shall be at such yearly or other rents, and subject to such covenants and agree* 
ments, and generally in such manner in all respects not herein expressly directed as the com¬ 
mittee shall think fit.” 

Ciau.ve 27,— Property, ho%e aequired. ‘*A11 purchases, sales, mortgages, demises, and contracts 
on behalf of the company or concerning any of its property and effects shall be made in tho 
Dames of such of the trustees ns tho committee shall think fit; and the tru.stees shall e.xccute 
declarations of trust concerning the property and effects vested in them as the committee shall 
require: and such property nnd effects shall be under the control of tho committee: and any 
order in writing by them concerning the di.«posiii<»n of or any dealing with the same shall be 
binding upon the tru.stees. and be their indemnity in acting thereunder.” 

Clause 28 ,—Ucecipta and paymenta. “Tho committee shall cause all moneys received on 
account of tho company to be forthwith after the receipt thereof paid into the banking-house 
if the bankers of the company, to the account of tho treasurer or otherwise ns the committee 
(lall think fit: all payments on behalf of tbo company shall be made by order of the commit* 
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income is derived from letting the offices and cellars under the large 
room, from letting stands in the hall or large room for the use of sub- 

tee ; and any each payment'exceading 10/. shall be made by checks drawn by the treasurer and 
countersigned by such one or more of the members of the committee as they shall appoint in 
that behalf.’* 

Clause 30,— Annual dividend. ** The annual general meeting shall baae power from lime to 
time to declare out of the clear profits of the company a dividend not exceeding such sum as the 
committee may then recommend to bo divided : and any part of the profits may be retained as a 
reserve fund, and be eventually applied in manner directed by any general meeting, with the 
previous recommendation of the committee.” 

Clause 34,— Leyal proceedin^e. ”The committee moy direct any action or other proceeding 
whatsoever at law or in equity, or in bankruptcy, or otherwise, to be instituted, carried on, or 
defended, in the name of and against any persons respectively, whether proprietors or not, and 
in respect of or under tho covenants contained herein or in any deed of covenant to bo executed 
by future proprietors, or on account of any debta or demands claimed by or against the company 
or otherwise in relation to the property, interests, or concerns thereof, or any crime or offence 
to the injury or fraud of the company; and may refer to arbitration any difference between the 
company and any person whomsoever, including any individual proprietor; and mtiy comprO' 
miso, suspend, or detormino any such difference, cloim, or proceeding; and may give time for 
the satisfaction of any debt or liability to the company, and abandon any debt which may appear 
to tho committee to be bad.” 

Clause 36,— General powere of committee, “Subject to the powers hereby vested in general 
meetings of proprietors, and the express provisions of these presents, the committee shall have 
the entire and exclusive management of the affairs of tho company, and, in cases not provided 
for by the then-existing rcgulatiun.o, may act as they sliall think best for the welfaro of tho com* 
pany; and an extraordinary meeting of tho committee may from time to time make by-laws 
and regulations consistent with such existing regulations, and may alter or repeal any by-law or 
regulation so made.” 

Clause 40,— Trunte upon tuhich property held by trneteee. “ The truatcea ahull hold the property 
of the company I'cnted in them, in truat for the comptiny j and shall apply, demise, sell, or other¬ 
wise dispose of tho same as the committee shall direct, and for that purpose shall enter into and 
execute all proper contracts and assurances, and tho same shall bind the proprietors and their 
representatives as fully as if they respectively bad been parties thereto.” 

Clause 44,— New truatcea. “Whenever the trustees of the company shall, by death, resigna¬ 
tion, or other cause, be reduced to three, or if tho committee shall think the earlier appointment 
of new trustees advisable, tho committee shall at an extraordinary meeting thereof elect any 
proprietors, whether members of the committee or not, to be new trustees, so that the continuing 
and new trustees shall not exceed twenty.” 

Clause 46,— Veatiny of property in trnatcea. “Tho committee shall, as often as they shall sco 
occasion, procure by all proper means such conveyances and transfers of the trust property and 
effects vested in any person who by death, removal, or other cause shall have ceased to bo a 
trustee of the company, or in hia representatives, a? shall bo expedient for vesting the same in 
the then trustees of the company, or such of them as the committee shall direct” 

Clause 48,— Shnrea to he pcrainxalty, **Aa between the proprietora nnd their reapectxve reprenent- 
ativta, the property of the company, and the ahttrea of the capital thereof, ahall he pcraonal eatate,** 

Share reijiater hook to be kept, tt'o. Clause 40 provides for the keeping of a “Share Register 
Book,” tho entries in which are by Clauses 60, 01, nnd 62, to bo evidence of the ownership of 
shares, and binding on the shareholders therein. 

Clause 50.— Cerdfieatea of aharen. “ A certificate specifying the particulars of the shares held 
by each proprietor shall be delivered to him ns the cominiltce shall direct, which certificate may 
be renewed nt the discretion of the committee ns often ns there shall he occasion ; and, upon any 
other person becoming a proprietor of nny share, such alteration shall be made in the existing 
certificates, by the giving up and cancellation of old and the substitution of new ones, os shall 
be necessary, in order that each proprietor may, if required by him, have a certificate showing 
tho number and particulars of his then actual .«harea.” 

Clause 54.— Tranafer of akarca. “The shares shall be transferred in such form as the com¬ 
mittee shall from time to time appoint, and shall not be transferable in any other manner, so as 
to entitle nny person, as between him and tbe company, to become a proprietor, or to any other 
benefit in respect thereof,” 

Clause 56,— Commeneement of proprietorahip, Every person whoso nnrao shall be so entered 
as tbe new proprietor of nny share, shall, ns to all obligations in re.^pect of the same, bo a pro¬ 
prietor from tho time when such entry shall be made; but, as to all dividends, rights, or privi- 
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acribers on the day on which *the Corn Market is held, and for r* 
the right of personal entrance to the building, and also from *• 
the money paid for the u.se of the large hall for public meetings, con¬ 
certs, &c. 

The company has only been registered under the *7 & 8 [-♦521 
Viet. c. 110, s. 58; and the i'ollowing is a copy of the certifi- *- 
cate:— 


“ No. 290. 

“Certificate of formal registration of the Manchester Corn Ex¬ 
change Company, pursuant to the act 7 & 8 Viet. c. 110. 

*“I, Frederic Kogcr^ Esq., registrar of joint-stock com- r<,^22 
panics, do hereby certi^' that the company of proprietors of L 
The Manclicstcr Corn E.xchange Company is registered pursuant to 
the 58th section of the above-mentioned act. 

*“ Given under my hand and sealed with my seal of oflice [-#=90 
this 8 th day of January, 1845. ^ 


“ Fuederic Rogers, 

“ Registrar of Joint-Stock Companies.” 

It was objected,—first, that the said company, being *regis- r*soj 
tered as above, became a corporation ; and tlie case of Bulrner, *■ 
app., Norris, resp., 9 C. B. N. S. 19, *K. & G. 321, was cited on r*gox 
that point,(a)—secondly, that the interest of tlie proprietors *• 
was merely personal, and did not colder the right of voting. 

Upon these grounds the revising-barrister disallowed the vote. Ha 
also disallowed the votes of thirty-eight other claimants under pre¬ 
cisely similar circumstances, whose cases were consolidated with the 
principal case. 

If the decision was wrong, the names of James Bennett and of the 
other thirty-eight persons were to be restored to and inserted in the 
register. 


Ilannen, for the appellant.—A joint-stock company only becomes 
incorporated on complete registration: 7 & 8 Viet. c. 110, ss. 25, 58, 
59. The case of Bulrner, app., Norris, resp., where the company was 
completely registered, is therefore inapplicable. Then it is said that 
the shares in this company are per.sonalty only. It is true, that, by 
one of their rules (the 48lh) it is declared, that, as between the pro¬ 
prietors, the shares shall be deemed to be personal estate. But 
private agreements between parties cannot, it is submitted, have any 
effect upon the legal incidents which attach to real estate. The point 


leges arising from such share, shall not, except in cases provided for hy the 50(1 article [cases 
of executors or trustees under wills], be such proprietor until he shall have executed n deed of 
covenant, in such form os the committee shall require, to abide by the regulations of the com¬ 
pany; and, after such execution, provided the same be within two calendar months from such 
entry, he shall be entitled to such share for all purposes from the time of the aforesaid entry, 
but otherwise only from tho time of bis actual execution of suob deed; and, in the latter case, 
all intermediate dividends or profits in respect of such share shall sink into the general funds 
of the company, for the benefit thereof: Provided that, if such new proprietor shall have pre* 
Tiou^Iy executed these presents, or such deed of covenant, and shall at the lime of such entry 
continue bound to abide by tho regulations of the company, ho shall become in respect of the 
same ibaro a proprietor to all purposes from that time, without then executing such deed/' 

(a) It was there held that the members or shareholders of a joint-stock company incorporated 
under the 19 & 20 Viet. c. 47, and 20 ^ 21 Viet. c. 14, have no such freehold interest, legal ot 
equitable, in lands held by the corporation, as to enable them to bo registered ns electors,— tbeit 
rights being conBned to a proportionate share in the profits of the company. 
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is considered in the judgment in Bulmer, app., Norris, resp., where 
Baxter, app., Brown, resp., 7 M. &;,G. 198 (nom. Baxter, app., New¬ 
man, re.sp., 8 Scott N. R. 1019, 1 Lutw. Reg. Gas. 287), is referred to. 
It will be said that the point was not expressly decided in Baxter, 
app.. Brown, resp. But the Opinion of the court seems to leave no 
*5961 boubt. “In general,” say the court, “there can be no 

*question but that for all purposes neec.ssary to effectuate the 
intention of the parties, personal estate may be considered as real, and 
real estate as personal, by a court of equity; as in the ordinary 
instance of money agreed or directed to be laid out in land; and so in 
the instance of a real estate under an absolute trust or direction to 
sell: and against this general rule our decision in the present case will 
not in any manner militate. But, notwithstanding this acknowledged 
doctrine .of the court of equity, no one can deny that the land still 
remains land, and nothing else; and there is no authority or decision, 
that, for the collateral purpo.se of giving a vote, which has no bearing 
upon or reference whatever to the objects of the copartnership, the 
right of the cestui que trust should not remain just as it would have 
been without such declaration of trust. For, as to the declaration by 
the copartners in the deed, ‘that the lands and buildings shall be 
deemed and considered as or in the nature of personal estate, and not 
real estate,’ we think the generality of these words must necessarily 
be limited by the subject-matter of the trusts declared by the deed, 
and that they can extend no further than the object and purposes of 
the deed require: and, further, we think it may be considered as a 
very doubtful question whether the private agreement of parties, or 
any authority short of that of an act of parliament, can deprive the 
owners of the freehold of the right of voting for a member of parlia¬ 
ment, w'hich is a right inherent in the owners of the freehold, not for 
their own benefit, but for that of the community of which they form 
a part. But, however that may be, it appears to us such right is left 
altogether untouched by the objects and purposes for which the trusts 
of the deed now under consideration are created and declared.” The 
authority of that case stands unimpeached by anything said in the 
judgment in Buhner, app., Norris, resp. 

* Welsbij (with whom was Grantham), for the respondent.—As 
to the second question, whether the interest of the shareholders 
in this company is realty or personalty, since the decision of this court 
in Baxter, app.. Brown, resp., the rule by which it is governed has been 
correctly stated by Mr. Rogers (9th edit. 21) thus,—“ With regard to 
shares in navigable rivers, canals, &c., the legislature has in many 
cases declared them to be real property; in others, where no such 
express declaration has boon made, but where the shareholders in 
respect of their shares are actual proprietors of the soil, or where 
they have such rights arising in and out of the soil as amount to an 
incorporeal hereditament, the law considers them real property. In 
other case.s, where their right amounts to an easement only, there is 
no interest in land: Buekridge v. Ingram. 2 Ves. jun. 652 ; The King 
V. Palmer, 1 B. &; C. 546 (^E. U. L. R. vol. 8), 2 D. & R. 793; The 
King V. The Earl of Portmore, 1 B. & C. 551, 2 D. &; R. 798; The 
King V. Thomas, 9 B. & C. 128 (E. 0. L. R. vol. 17); The King t>. 
The Aire and Caldcr Navigation, 3 B. & Ad. 139 (E. C. L. R. vol. 23). 
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The principle upon which the right of voting depends in these cases, 
seems to be as follows,—first, when the shareholders form a part of a 
corporation aggregate, and the property is vested in the corporate 
body, the individual corporators cannot vote,—secondly, where the 
shareholders do not form part of the corporate body, but have only a 
right to share in the real produce of the property of the company, 
wdiatever that may be, they cannot vote, because such an interest is 
per.sonal property only, unless there is something in the act showing 
a contrary intention; Bligh v. Brent, 2 Y. & C. 268, 3 M. & W. 422, 
—thirdly, where an act of parliament declares the shares to be fier- 
sonal estate, no vote can arise out of it; 8 & 9 Viet. c. 16, s. 7,— 
fourthly, if, as in the the New River case, the individual corporators 
‘have the property ve.sted in themselves, the corporation r*^ 9 g 
having only the munagetnent of it, the individual corporators ^ 
would probably be entitled to*vote. The only dinfieulty in such a 
ca.se is, to a.scertain in what place the party has a sufTicient interest in 
land to entitle him to vote, as in the instance of the New River, which 
runs through several counties; 2 Ves. 182,—fifthly, if there be no 
act of incorporation, but lands are purchased, and conveyed to certain 
individuals, who execute a deed of trust to divide the surplus 
profits among the subscribers, the shares of the latter would not the 
less be personal estate because land was employed as the instrument 
to produce such profit; and, as such subscribers take no interest in 
the land, they would not be entitled to vote. But, if, on the other 
band, the land be conveyed to the subscribers themselves, or to 
trustees for their use, they would then be in the possession of the 
land, and entitled to vote. The case of Baxter, app.. Brown (or 
Newman), resp., seems to establish this last proposition. In that case, 
A., B., C., and D. subscribed mone}^ which was applied to the pur¬ 
chase of freehold land conveyed to A. and B. in fee, and to the 
erection of a mill built on the land, and to the buying of machinery 
for the use of the mill. By a partnership/lecd executed by the four, 
it was declared that A. and B. should stand seised and. posse.s.sed of 
all the estates real and personal of the partnership, in trust for them¬ 
selves and the other partners as part of their stock in trade.—that the 
land and mill should be deemed personal and not real estate, and be 
held in trust as part of the stock in trade. A. and B. had also power 
to mortgage, which they did not exercise, but borrowed money, giving . 
their own bonds and notes as a security. It was held that each part¬ 
ner took an equitable interest in the realty to the extent of the amount 
of his shares, and *that the clauses declaring that the lands, &c., r*g 9 g 
should be considered as personalty, did not extend beyond the *- 
regulation of the enjoyment of the property. The court expres.sed a 
doubt whether anything short of a statute could deprive the owner of 
a freehold of his elective franchise.” Here, by the very constitution 
of the company, the shareholders have no interest in the land itself, 
but only in the profits. In Bligh v. Brent. 2 Y. & C. 268, it was 
expressly held that real estate held for the purposes of a trading com¬ 
pany, is, in equity, to be deemed in the nature of personal estate, 
although the company is a corporation, and the shares are assignable, 
and one shareholder is not answerable for the acts of another in 
relation to the partnership concern. [Williams, J.—In Myers v . 
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Perigal, 11 C. B. 90 (E. C. L. R. vol. 73), this court held that shares 
in a banking company, where the real estate was vested in trustees, 
and the shareholders were entitled to profits only, were not within the 
mortmain acts.] And that was confirmed by Sir L. Shadwell, V. C., 
Myers v. Perigal, 16 Simons 533, and by Lord St. Leonards, Myers 
V. Perigal, 2 De Gex, M’N. & G. 599. The transfer of the shares 
here is to be made in a manner which is wholly inapplicable to the 
passing of real estate. Baxter, app.. Brown, resp., was a totally 
different case from this. That was a private partnership. Each of 
the partners had an interest in the real estate, because each sub.scribed 
money to buy the land. The conveyance, it is true, was to two of 
them only, but in trust, for themselves and their partners. It was 
clearly an equitable freehold in the cestui que trust. [Williams, J.— 
Speaking of Baxter, app., Brown, resp., in Myers v. Perigal, 2 De Gex, 
M’N. & G. 622, Lord St. Leonards sai-s: "I have some difficulty in 
reconciling that case with the late authorities : but, looking at the act 
of parliament regulating the qualification to vote, it gives the same 
respect of an equitable interest as of the legal 
ownership; and the decision, therefore, only amounted to this, 
that the right to vote being conferred by act"of parliament, could not 
be taken away e.xcept by act of parliament. If such was not the 
effect of that decision, it is undistinguishable from the later decision 
of the same court, which has now certified that this case does not fall 
within the Statute of Mortmain. I am consequently relieved from 
the weight of the authority of Baxter, app.. Brown, resp.”] The 
deed there could not be permitted to control the act of parliament 
giving the vote. 

Hannen, in reply.—In no case has such a question as this been 
raised, e.xcept in the case of a corporation. [Williams, J.—Myers 
V. Perigal was not the case of a corporation. Wehby. — Neither was 
Watson V. Spratley, 10 Exch. 222: that w'as the case of shares in a 
cost-book mine. WiLLiAjis, J.—In Williams v. Hall, 6 De Gex, 
M’N. & G. 74, it was held by Lord Cranworth that shares in an incor¬ 
porated company are not an estate or interest in land within the 
meaning of the Statute of Mortmain; nor does it make any difference 
that the act of parliament incorporating the company does not contain 
a clause declaring the shares to be personal estate. He puts it as a 
settled point.] Individuals cannot, it is submitted, by agreement 
among themselves, alter the nature and incidents of real property. 
Thougli the legal estate is in the trustees, the proprietors re.serve to 
themselves the full control over it by tlieir committee of manage¬ 
ment. The case, therefore, cannot be distinguished from that of an 
ordinary partnership, oue member of which is permitted to hold the 
land, the others directing how it shall be employed. [Ke.a.ting, J.— 
Would an original shareholder by transferring his shares cease to 
have an ’interest in the freehold?] The transferee would 
J become the cestui que trust, and he would thus acquire such an 
equitable interc.st as to confer on him a vote, leaving the legal estate 
where it was. 

Ekle, C. j.—I am of opinion that the revising-barristcr in this case 
was right in holding that the franchise was not gained. lie was right 
in respect of one of the points taken before him, viz., that the shares 


Digitized by 


Google 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 531 


in this company were not an interest in land. As to the other point, 
I think he was wrong in holding that tlie shareholders were in the 
nature of a corporation. The company was formed for the purpose 
of establishing a Corn Exchange in Manchester. The dee<l shows 
how the land was to be held,—the legal estate to be ve.sted in trU.stces 
for ever. The committee of management was by means of rents and 
subscriptions to Vnake profits out of the undertaking, and, after pay¬ 
ment of expenses und outgoings, to divide the surplus amongst the 
shareholders. The effect of that deed in my opinion is, to give to 
each shareholder a right to his share of the profits, but not to confer 
upon him any right in the land which is vested in the trustees. It is 
clear that that was the intention of the deed. Tlie declaration that 
the shares are to be deemed personal estate only, the mode of transfer, 
which is inconsistent with the rules of law as to the transfer of real 
estate, and the whole tenor of the deed, seems to constitute a sort of 
interest which is well known and has frequently been the subject of 
consideration in dealing with joint-stock companies. Is there, then, 
any law which prevents that intention from having efl'ect? The 
members of these associations may agree that the land shall be held 
by the trustees in such manner as they may think fit. The legal estate 
is by the 40th and 46th clauses declared ’to be vested in the 
trustees, who are to act under the direction of the committee 1- 


of management, having themselves very limited powers. The com¬ 
mittee are to form the governing body, letting the rooms and cellars, 
&c., and doing all those things which are to produce profit to the 
shareholders. That is the nature of the contract which these persons 
have entered into. The case of Bulmer, app., Norris, resp., where a 
very learned and elaborate judgment was given by one of rny Breth¬ 
ren, goes very fully into the authorities. It was a case of a joint-stock 
company incorporated under the 19 & 20 Viet. c. 47 and 20 & 21 
Viet. c. 14: but it is assumed in the judgment that there may be many 
forms of companies contemplating the vesting of their lands in trus¬ 
tees, the members or shareholders having a right to participate in 
profits, but possessing none of the rights and burthened with none of 
the liabilities which belong to the proprietors of real estate. So it is 
with respect to companies taking advantage of the provisions of the 
Joint Stock Companies’ Acts. Such also is the very learned judgment 
of Martin, B., in the case of Watson v. Spratley, 10 E.xch. 222, to the 
effect that shares in a company established for the purpose of working 
a mine on the cost-book principle,—the mine being vested in the 
purser, and the co-adventurers being only entitled to a share of 
profit.s,—were not an interest in land within the 4th section of the' 


Statute of Frauds. Although the judges were divided as to w’hether 
or not the opinion of the jury should have been taken upon the facts, 
yet they all agree, that, if the purser of the mine, wdio had himself the 
set or grant of it, had the mine and machinery and plant vested in 
him in trust to employ the machinery in working the mine and 
making the most profit of it lor the benefit of the co-adventurers, w'ho 
were to share the profit only, such interest was “transferable rsKoo 
by parol, and might be bargained for by parol. My Brother *- 
Martin, after referring to Bligh v. Brent, 2 Y. & C. 268, and Duncuft 
Albrecht, 12 Sim. 189, for the purpose of showdng that shares in 
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an incorporated (by act of parliament) joint-stock company, a part of 
whose capital stock consists of land, do not constitute an interest in 
land, goes on to say: “This being the well-established law in regard 
to shares in incorporated joint-stock companies, the pre.sent question 
is, whether it be different in regard to shares in unincorporated ones. 
It would be unfortunate if it were found to be so. I think, however, 
there is no such difference. In substance and reality, the interest of 
the shareholder in the mining unincorporated company and in the 
incorporated joint-stock compariy is exactly the same. In both it is 
an interest in the ultimate profits. In neither can the shareholder 
directly intermeddle or deal with the land; and although apparently 
in a mining company the interest of the shareholder in land seems to 
be greater than in ordinary trading joint-stock cornpanie.s, neverthe- 
le.ss almost all trading companies have houses or land, and without 
them their business, could not in general be carried on. as was ob¬ 
served by the Vice-Chancellor in Hilton v. Giraud, 1 De Gex & S. 
187.” All the judges agreed, that, if the jury found that it was the 
intention of the parties that the land should vest in the purser, and 
that the co-adventurers should only be entitled to a share of profit.s, 
the law would carry that intention into effect. The case of Myers v. 
Perigal, where it was held that shares in such a company as this are 
not within the Mortmain Act, is to the same effect. And, whether 
the dissatisfaction of Lord St. Leonards with the decision of this court 


in Baxter, app.. Brown (or Newman), resp., be well founded or not, 
*- 04.-1 the tenor of the cases to which I have adverted *satisfies me 
J that the conclusion arrived at by the revising-barrister here 
was correct. 


Williams, J.—I am of the same opinion. This ca.se must be gov- 
erned by the principle which has been established in the several cases 
which have been referred to in the course of the argument, and espe¬ 
cially in the case of Edwards v. Hall, 6 De Gex, M’N. & G. 7-1, where 
it was held by Lord Cranworth, upon a careful review of all the 
authorities, that shares in joint-stock companies,—canal, waterworks, 
and gas-light companies,—are not an estate or interest in land within 
the meaning of the Statute of Mortmain, whether the act of parlia¬ 
ment incorporating the company does or does not contain a clause 
declaring the shares to be personal estate. Tiiat principle has, in 
Myers v. Perigal, been solemnly decided to apply equally to a com¬ 
pany not incorporated by act of parliament. The principle established 
by these cases is this, that a shareholder in a company of this de.scrip- 
tion has no direct interest in or right to any specific portion of the 
property of the company, but only a right to receive a share of the 
profits. Applying that principle to the present case, it seems to me, 
that, according to the terms of the deed of settlement which governs 
the affairs of this company, the income of the real estate in respect of 
which the franchise is claimed is to be taken by the committee ap¬ 
pointed to conduct the business of the company: and they, having 
received the income and made the neces.sary disbursements for carry- 
ing on tlie concern, are to pay over the balance to and amongst the 
shareholders. What each shareholder is entitled to, therefore, is, not 
any particular income arising from the land held by the trustees. 
Neither in law nor in equity is he so entitled. All he is entitled to, is 
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A proportionate share *of the profits. According, therefore, to r»gge 
the principle which led the courts in those cases to hold ihat *- 
shares in the companies which came under consideration before them 
did not constitute an interest in land, I am of opinion that the share¬ 


holders in this case have no such interest, legal or equitable, in this 
land, or in the income arising from it, as to confer upon them the 
franchise. 


Keatinq, J.(a)—I am of the same opinion. I think the share¬ 
holders in this company have no interest either legal or equitable in 
the land so as to acquire a right to vote in respect of it. The deed 
of settlement under which they claim clearly does not confer it. That 
deed creates a certain amount of capital, which is to be divided into 
a certain number of shares. Land is to be purchased and a corn- 
exchange built; and the business of the company is to be conducted 
by a committee of management by whom the profits are to bo divided 
amongst the shareholders. The shares are to be transferable as shares 
are usually transferable in joint-stock companies. Such being the 
nature anel constitution of the company, what are the rights of an 
individual shareholder? Could he go at any time and receive any 
particular moneys for rent of rooms or standings in the market? 
Certainly not. All he is entitled to, is, the dividend upon his shares 
resulting from the profits made by the company. Unle.ss, therefore, 
Mr. Hannen’s proposition,—that it is not competent to parties so to 
deal with real property as to take away from it one of its incidents, 
viz., its capacity to confer a vote,—can be sustained, the claim of the 
appellant in this case cannot be allowed. That that proposition cannot 
be sustained, is clearly settled by the cases of Watson v. Spratley, 10 
Exch. 222, and ♦Myers v. Perigal, 11 C. B. 90, 16 Simons, r*Kg/. 
533, 2 De Gex, M’N. & G. 599; nor is there any authority at *■ 
all that I am aware of in its favour. And. although the court in 
Baxter, app.. Brown (or Newman), resp., 7 M. & G. 198 (E. C. L. E. 
vol. 49), 8 Scott N. R. 1019, 1 Lutw. Reg. Cas. 287, held, that, where 
real property was held by two upon trust for the benefit of them¬ 
selves and their partners in an ordinary partnership as part of their 
partnership joint stock in trade, each partner had an interest in the 
realty corresponding with the amount of his share in the partnership, 
—they did not, I apprehend, intend to lay it down that the partners 
might not, if so minded, have dealt with the realty in such a way as 
to disqualify themselves from voting in respect of it. For the.se rea¬ 
sons, I am of opinion that the revising-barrister rightly decided 
against the claim of these shareholders to be registered. 

Decision affirmed, with costs. 


(a) Byles, J., wu abseot by reason of indisposition. 


0. B. N. S., VOL. XV.—21 
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Borough of KIDDERMINSTER. 


ALFRED WILLIAM CROWTHER, Appellant; GEORGE BRAD- 
NEY, Respondent. Nov. 23. 

Where there are two lists of voters for a borough, the notice of objection should distinctly 
state on which the objector’s name appears. 

The parish of K. consists of tho borough of K., the fortign of K., and the hamlet of L. M. 
(which latter is not within the parliamentary borough),—for each of which separate overseers 
are appointed and separate rates are made. Ttco lists of persons entitled to vole in K. arc made 
oat,—one, of persons so entitled in respect of property occupied within the borough of K.; tho 
other, of persons so entitled in respect of property occupied within tho foreign of the paritih of 
K.—the former is signed by the overseers of the horoughf the latter by the overseers of the 
foreign .*—Held, that a notice of objection signed “ Q. B., on the list of persons entitled to voto 
in the election of members for the borough of K., in respect of property occupied within the 
parieh of K.,*' was insufficient. 


At a court held for the revision of the lists of voters for the 
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borough of Kidderminster, George Bradney ‘objected to the 
name of Alfred William Crowther being retained on the list 


of persons entitled to vote in the election of a member for the borough 


of Kidderminster. 


The notices of objection both to the overseers and to the said Al¬ 
fred William Crowther were signed thus: “George Bradney, of 
Wharf Hill, on the list of persons entitled to vote in the election of 
a member for the borough of Kidderminster, in respect of property 
occupied within the parish of Kidderminster.” 

The ancient parish of Kidderminster consists of the borough of 
Kiddermin.ster, the foreign of Kidderminster, and the hamlet of Lower 
Mitton, for each of which separate and distinct overseers, churchward¬ 
ens, highway surveyors, and other parochial officers are appointed, 
and separate and distinct rates are laid. 

The hamlet of Lower Mitton is within the parliamentary borough 
of Bewdley. 

The said George Bradney, in his notices of objection to the respect¬ 
ive overseers of the said parishes or districts of Kidderminster bo¬ 
rough and Kidderminster foreign, addressed his notices respectively 
as iollows: “To the overseers of the parish of the borougli of Kid¬ 
derminster,” and “To the overseers of the foreign of the parish of 
Kidderminster.” 


Two lists of persons entitled to vote for the parliamentary borough 
of Kidderminster were made out and published in the present year, 
—one headed “ List of persons entitled to vote in the election of a 
member for the borough of Kidderminster, county of Worcester, in 
respect of property occupied within the said borouch of Kidder 
min.ster,” purporting to be signed by three persons describing them¬ 
selves as “overseers of the borough of Kidderminster,” and the other 
headed “List of persons entitled to vote in the election of a member 


♦5381 for the borough of Kidderminster, in the *county of Worces- 
J ter, in respect of property occupied within the foreign of the 
parish of Kidderminster,” purporting to be signed by three other 
persons describing themselves as “ overseers of the foreign of Kidder¬ 
minster.” 


The name of George Bradney was on the first-mentioned list. 
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It was objected, on behalf of the said A. W. Crowther, that the 
notices of objection, which were in all other respects good, were in¬ 
sufficient, inasmuch as the said George Bradney stated him.sclf to be 
on “the list of persons entitled to vote in the election of a member 
for the borough of Kidderminster, in respect of property occupied 
within the parish of Kidderminster,” whereas he should have stated 
on which of the said two lists of voters his name appeared. 

The rcvising-barrister held that the notice of objection was suf¬ 
ficient; and, the said Alfred William Crowther having failed to 
prove a qualification, he e.xpuuged his name from the list of voters. 

Twelve other persons whose names and qualifications were set out 
in a schedule annexed to the case were also objected to by the said 
George Bradney, and, failing to prove their qualifications, the revising- 
barrister expunged their names; but, the like objection to the notice 
of objection in each of their cases existed and was taken before him, 
and he gave the same decision thereon, and consolidated them with 
the principal case. 

If the court should be of opinion that such notices of objection 
were insufficient, then the name of the said A. W. Crowther and also 
the names of the several other persons mentioned in the schedule were 
to bo restored to the respective lists of voters from which the same 
had been expunged, and the register of voters was to be altered ac¬ 
cordingly. But, if the court *should be of opinion that such 
notices of objection were sufficient, the register of voters was *• 
to remain unaltered. 

Karslake, Q. C. (with whom was The Hon. R. Bourke), for the ap¬ 
pellant.—This objection arises upon the 17th section of the 6 & 7 
Viet. c. 18, which enacts that every person whose name shall have 
been inserted in any list of voters for any city or borough, may ob¬ 
ject to any other person as not being entitled to have his name in¬ 
serted in any list of voters for the same city or borough; and every 
person so objecting shall give notices according to the forms numbered 
10 and 11 in Schedule B., “to the overseers who shall have made out 
the list in which the name of the person so objected to shall have been 
inserted,” and also to the person objected to. The forms given in the 
Schedule require the objector’s signature thus:—“ A. B., of, &c., on the 

list of voters for the parish of-.” The parish of Kidderminster 

consists of the borough of Kidderminster, the foreign of Kidder¬ 
minster, and the hamlet of Lower Mitton,—for each of which sepa¬ 
rate overseers are appointed. Two lists of persons entitled to vote in 
Kidderminster are made out,—one, of persons so entitled “in respect 
of property occupied within the borough of Kidderminster,” the other, 
of persons so entitled " in respect of property occupied within the for¬ 
eign of the parish of Kidderminster:” the former is signed by “the 
overseers of the borough of Kidderminster,” the latter by “the over¬ 
seers of the foreign of Kidderminster.” The notice of objection here 
is signed by “ George Bradney, on the list of persons entitled to vote 
in the election of a member for the borough of Kidderminster, in re¬ 
spect of property occupied within the parish of Kidderminster.” This 
is clearly insufficient. The objector should have pointed *out 
accurately the situation of the property he occupies, in order '• 
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to show to which list reference is to be made, to ascertain whether a 
not he is a person entitled to object. [Williams, J.—The objectioj 
to the notice is, that it would require the voter to search two lists 
The point arose last year in a case of Samuel, app., Hitchmough, 
resp., 13 C. B. N. S. 3 (E. C. L. R. vol. 106), K. & G. 522. There, a 
notice of objection to a borough voter, in the form prescribed by the 
Schedule B. No. 11, described the objector as being “ on the list of 
voters for the parish of St. Paul.” 'It appeared that there were two 
lists made out for the parish of St. Paul., viz., the 101. or new quali¬ 
fication list, and the reserved right list. The revising-barrister de¬ 
cided that the description of the objector was insufficient, for not stat¬ 
ing on which of the two li.sts his name appeared. But the court re¬ 
versed his decision.] There, the objector had complied literally with 
the terms of the statute; there were two lists, both made out by the 
same overseers, and together forming one document. In Eidsforth, 
app., Farrer, resp., 4 C. B. 9 (E. C. L. R. vol. 56), 1 Lutw. Reg. Cas. 
517, the objector was described as “ R. F., of, &c., on the list of voters 
for the borough of L.” The register of voters for the borough of L. 
consisted of four separate lists, viz. one of 101. householders for each 
of three townships comprised in it; and one of tiie freemen of the 
borough. The objector’s name was on the last-mentioned list only; 
and the court held the description insufficient. Maule, J., there 
says: “The Registration Act, the 17th section of which is the 
subject of contention in the pro.sent case, was passed chiefly to 
remedy certain defects and inconveniences found in the operation 
of the 2 W. 4, c. 45. One of those defects was, that, under s. 
47 of the last-mentioned act, and the Schedule I. No. 5, appended 
thereto, viz. in the notice of objection to be given to the over.seers or 
*5411 *town-clerk, there was a want of convenient particularity, and 
that the act was totally silent as to notice to the party objected 
to. The spirit of the 6 & 7 Viet. c. 18, is, to afford additional facilities 
to parties in sustaining their right to be on the register, if they have 
it. The power to object is not given in respect of the party’s fran¬ 
chise, but only in respect of his name being on some one li.st of voters 
for the city or borough. When a man has a power conferred upon 
him by act of parliament of dealing with the rights of another, he 
must show distinctly that he falls within the description of persons to 
whom such power is given.” Here, there is no such list as the objector 
describes; for, the “parish” of Kidderminster consists of three sepa¬ 
rate divisions, one of which (the hamlet of Lower Mitton) is out of the 
parliamentary borough, and his properly may be there. His right to 
object exists only by reason of his being on a particular list. In 
Tudball, app., The Town Clerk of Bristol, resp., 7 Scott N. R. 486, 5 
M. & G. 6, 1 Lutw. Reg. Cas. 7, the objector was described as “ W. T., 
of, &c., on the list of voters for the parish of Cliftonthe name of 
W. T. appeared on the list of freemen of the city of Bristol only, and 
on that list he was described as of the parish of Clifton ; and the notice 
was held insufficient. Tindal, C. J., there says; “ It appears to me 
that the party objecting in this case has failed properly to describe 
himself: he has followed the form No. 11 in the schedule more closely 
than he should have done. He has untruly described himself as being 
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on the list of votera for the parish of Clifton,’ whereas in fact his 
name only appears upon ‘ the list of the freemen of the city of Bristol.’ 
It may be that the lists of voters for the city are very numerous: any 
informality, therefore, of this sort would nece.ssarily throw upon the 
party objected to a greater degree of difficulty in ascertaining by 
whom the objection is *made than the act of parliament con- r*c4o 
templated.” [Keating, J.—Suppose the objector had described ^ 
himself as being “ on the list of voters for the borough of Kidder¬ 
minster,” would not that have sufficed ?] It may be: but he does not 


say so. 

Welshy, for the respondent.—It is assumed on the other side that 
there are three parishes in Kidderminster. That, however, is not so: 
there is but one parish, which consists of three divisions which may 
be called townships, viz., the borough and the foreign of Kiddermin¬ 
ster, and the hamlet of Lower Mitton. [Byles, J.—Each has its 
separate overseers, churchwardens, &c., and separate rates are made 
for each.] It does not appear that there is more than one parish 
church. [Byles, J.—There must be other places of worship: and 
the lists must appear on all,—6 & 7 Viet. c. 18, s. 23.] The case of 
Samuel, app., Hitchmough, resp., is very little removed from this case. 
Both lists must of necessity appear on the church door. [Byles, J.— 
Both were in that case made out by the same overseers: here the lists 
are made out by two different sets of overseers.] Both form substan¬ 
tially one list,—the borough list. The revising-barrister finds that 
the objector’s name was on one of the lists; he does not find that any¬ 
body was or could be misled; but he finds that the notice waf 
sufficient. 


Eble, C. j.—W here there are two separate lists, the person object¬ 
ing must state distinctly which of the two he is on. The notice here 
is equivalent to the party’s saying, “ I am on one of the lists of voters 
for the borough of Kidderminster.” The decision of the revising- 
barrister was wrong, and must be reversed. 

The rest of the court concurring. Decision reversed. 



*City of EXETER. [*548 

SIDNEY RICE FORCE, Appellant; THOMAS FLOOD, 
Respondent. Nov. 23. 

The notice of objection given to u county voter was follows :—“ To Mr. Sidney Rice Force. 
I hereby give you notice that I object to the name of Force, Sidney Rice, being retained on the 
lieV* »—inserting the name of the party instead of the pronoun ‘‘your,’* which is in the form 
No. 11, Sched. B. (6 A 7 Viet. c. 18): Held, a sufficient compliance with s. 17. 

Held also, that, if necessary, this was an inaccuracy of description which was amendable under 
8 . 101 . 

At a court held for the revision of the lists of voters for the city 
of Exeter, Thomas Floud objected to the name of Sidney Rice Force 
being retained on the list of persons entitled to vote as occupiers in 
the election of m.embers for the city of Exeter. 
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Sidney Rice Force stood on the occupiers’ list of the parish of St, 
Sidwell thus:— 


CbristUn name, Ac. 

Place of abode. 

Nature of quali- 
ficutioa. 

Street, Ac., where situate, Ac. 

Force, Sydney Rice. 

Dix’s Field. 

House. 

Dix’s field, in succession from 
house Sidvrell Street. 


The notices of objection were duly served; and the only question 
raised, was, as to the form of the notice of objection given to the 
party objected to, which was in the following form:— 

“ To Mr. Sidney Rice Force. 

“ I hereby give you notice that I object to the name of Force, Sidney 
Rice, being retained on the list of persons entitled to vote as occupiers 
in the election of members for the city of Exeter. Dated this 20th 
day of August, 1863. 

(Signed) “ Thomas FlOud, of Bedford Circus, in tlie pre¬ 
cinct of Bedford, on the list of voters for the 
said precinct of Bedford, in the said city of 
Exeter.” 

Oi> the part of the appellant, it was contended that this notice was 
bad, because it was not according to “the form No. 11 in the 
Schedule B. of the statute 6 & 7 Viet. c. 18. 

It was argued that the notice ought to have run thus,—“I object to 
your name being retained,” &c.; and great stress was laid on the cir¬ 
cumstance, that, by the 17th section of the statute, the notice to the 
party objected to is required to be “according to the form numbered 
11, Schedule B,” omitting the words “or to the like effect,” which 
occur in the 15th and 17th sections in speaking of other notices. 

It was also urged that the transposition of the Christian names and 
surname in the body of the notice was likely to mislead the party 
receiving the notice, as to its meaning; and that there were no words 
to show that the person objected to was the same person as the party 
to whom the notice was addres.sed. 

There was no other person of the same name on any list of voters 
for the city of Exeter. 

The revising-barrister was of opinion that the notice was not bad 
merely because it departed from the very words of the form No. 11, 
Schedule B., if it was so framed as to inform with sufficient clearness 
the person to whom it was addressed that the objection was directed 
against his name: and he was of opinion that the name of the person 
objected to was so denominated in the notice as to be commonly 
understood, and that it sufficiently appeared on the notice that the 
person whose vote was objected to was Sidney Rice Force, the person 
to whom the notice was addressed: and be was satisfied that the 
person to whom the notice was addressed, and on whom it was 
served, was not misled or in danger of being misled by the form of 
the notice. He therefore decided that the notice was good, and 
required Sidney Rice Force to prove his qualification, which he failed 
to do: whereupon he expunged his name from the list. 
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*At the same court Thomas Floud and Merlin Fryer respect- 
ively objected to the names of the several other persons whose *■ 
names and qualifications were set forth in a schedule annexed to the 
case being retained on the several lists respectively mentioned in the 
said schedule of persons entitled to vote for the city of Exeter. 

In all these cases, the notice to the party objected to was precisely 
similar to the notice in the case of Force, except that the word “free¬ 
men” or “freeholders,” as the case might be, was in the proper 
instances used for the word “occupiers.” In all these cases the 
notices were duly served; and each notice was in the heading thereof 
duly addressed to the party objected to, the Christian name preceding 
the surname, and then in the body of the notice the names were trans- 
po.sed, as in Force’s case. In these cases, there was not any instance 
where two persons of the same name stood on any list of voters for 
the city of Exeter. 

The revising-barrister was in all these cases of opinion that the 
name of the person objected to was so denominated as to be com¬ 
monly understood, and that it sufficiently appeared on the notice that 
the person whose vote was objected to was the person to whom the 
notice was addressed: and he was satisfied in all these cases that the 
person to whom the notice was addressed and on whom it was served 
was not misled or in danger of being misled by the form of the notice. 

The validity of these objections in all the cases hereinbefore men¬ 
tioned depending upon the same point of law, the revising-barrister 
ordered them to be consolidated. 

If the court should be of opinion that the decision of the revising- 
barrister was wrong, and that the notices of objection were invalid by 
reason of their form, *then the names of the appellant, Sidney 
Rice Force, and of the several other persons (eighty-nine in *• 
number) whose names and qualifications were set forth in the schedule, 
were to be restored to the respective lists from which they had been 
expunged. 

Karslake, Q. C., for the appellant.—The notice of objection in this 
case was not a due compliance with the statute. The 17th section of 
the 6 & 7 Viet. c. 18, provides that the objector shall give a notice to 
the overseers or town-clerk, “according to the form numbered 10 in 
Schedule B., or to the like effect; and “shall also give or cause to be 
left at the place of abode of the person objected to, a notice according 
to the form numbered 11,”—omitting the words “or to the like effect,” 
which words do occur in s. 7, when speaking of the notice of objection 
to be served on a county voter. The form thus prescribed must be 
implicitly followed; no departure whatever from it will be allowed. 
Wansey, app., Perkins, resp. (Quigley’s Case), 7 M. & G. 127 (E. C. 
L. R. vol. 49), 8 Scott N. R. 954, 1 Lutw. Reg. Gas. 235. Cresswell, 
J., there say.s,—“ It may be laid down as a safe rule in the construc¬ 
tion of acts of parliament, that we are to look at the words of the act, 
and to render them strictly, unless manifest absurdity or injustice 
should result from such a construction. And it is no part of our duty 
to inquire whether or not this construction is the most beneficial for 
the party. Undoubtedly, the notice of objection might be so framed 
as not to put the partj’^ objected to to the trouble of casting about to 
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ascertain to what particular qualification the objection was intended 
to apply. But we must look to the form as it is given, and not 
speculate upon how it might have been given.” And Erie, J., adds,— 
“The words of the act and of the schedule are perfectly clear; but it 
has been argued that we ought to alter *tbe act, because of some 
inconvenience that may result from a too strict adherence to it. 
We ought to use such a power as that of interpreting acts of parlia¬ 
ment in any other but the strict sense of the words with the greatest 
scrupulosity; and certainly we cannot exercise it where the law is so 
clearly expressed as in this case.” The objector has a power conferred 
upon him by the statute which is to be exercised in a particular 
manner : he can only exercise the right subject to the condition. In 
Eidsforth, app., Farrer, resp., 4 C. B. 9 17 (B. C. L. R. vol. 66), 1 
Lutw. Reg. Cas. 517, Maule, J., says: “When a man has a power 
conferred upon him by act of parliament, of dealing with the rights 
of another, he must show distinctly that he falls within the description 
of persons to whom such power is given. Whether that is so or not, 
reason and good sense would seem to show that it would be con¬ 
venient that it should be so. The 17th section of the 6 & 7 Viet. c. 
18 requires the notice to the party objected to to be in the form given 
in Sehed. B. No. 11.” If equivalents are allowed, numerous questions 
will be raised as to what is or is not a sufficient compliance with the 
requirements of the act. Where a precise form is given, it is infinitely 
more convenient that it should be followed strictly. [Byles, J.—If 
the pronoun “ your” had been there, what would it have stood for?] 
“Of you,” no doubt. Then, the transposition of the Christian and 
surnames was calculated to mislead. The revising-barrister had no 
power under s. 101 to correct this. There is no misnomer or inac¬ 
curacy of description of any per.son, place, or thing. There are no 
words there which can dispense with the necessity of following 
strictly a form given by the act. 

Mellish, Q. G., for the respondent, was not called upon. 

Eri.e, C. j.—I am of opinion that the decision of "“the 
^ revising-barrister in this case w.as right. Whether the legisla¬ 
ture did or did not intend to make a difference between the two forms 
No. 10 and No. 11 in Schedule B. to the 6 & 7 Viet., I am satisfied 
that the objector here has complied with all the e.ssential require¬ 
ments of the statute. One objection urged, was, that, if the actual 
name of the v'oter was inserted, instead of the pronoun, the notice 
would be void, becau.se not a literal compliance with the form, the 
words “or to the like effect” not being there. I cannot think the 
legislature intended to require that u.sele.ss literal nicety of compliance 
with the f)rm given. I think the re(|uirement of the section is well 
observed by putting in the name of the person objected to, instead of 
the pronoun, h’he other objection is, that the surname of the person 
)V)jectcd to stands first in the list of voters, and that, in the notice, the 
names are rcver.sed I do not .see how the party could be misled by 
thi.s, especially as the revising-barrister has found that there was no 
other person of the same name on any list of voters for the city of 
Exeter. The 101st section of the 6 & 7 Viet. c. 18 provides that “no 
misnomer or inaccurate description of any person, place, or thing 
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named or described in any .schedule to this act annexed, or in any 
list or register of voters, or in any notice required by this act, shall 
in anywise prevent or abridge the operation of this act with respect 
to such person, place, or thing, provided that such person, place, or 
thing shall be so denominated in such schedule, list, register, or notice 
as to be commonly understood.” Here, the revising-barrister has 
found that the name of the person objected to was so denominated in 
the notice as to be commonly understood: and I think the misdescrip¬ 


tion, if there was any, is within the curative power of that section. 

Williams, J.—I also am of opinion that the decision ‘of the 
revising-barrister was right. The question is whether the *- 
notice here given was according to the form numbered 11 in Schedule 


B. to the 6 & 7 Viet. c. 18. I think it would be absurd to hold that 


the language of the form there given must be servilely followed, and 
that any the slightest variance from it will vitiate the notice. It 
comes, therefore, to a question of degree. I think this was essentially 
a notice according to the form prescribed. 

Byles, j.—I am of the same opinion. This notice is properly 
addressed to the party objected to, by his Christian name and sur¬ 
name. The form given in the schedule is,—“I hereby give you 
notice that I object to your name being retained on the list,” &;c.: and 
the notice served is,—“ I hereby give you notice that I object to the 
name of Force, Sidney Rice, being retained on the list,” &c., inserting 
the name instead of the pronoun, and reversing the order in which the 
Christian and surnames appear in the address. It is said that the 
transposition of the names vitiates the notice. I doubt whether that 
•s so; for, when the form makes use of the pronoun “your,” it does 
jiot designate the order in which the names are to be read or under¬ 
stood. I must confess I see no necessity for having recourse to the 
healing efficacy of s. 101: but I agree, that, if there be any difficulty, 
it is met by that provision. 

Keating, J.—I am entirely of the same opinion. The only pos¬ 
sible difficulty which could have arisen would have been from the 
fact of there being .some other person of the same name on the list. 
But that is negatived by the revising-barrister. If there be any inac¬ 
curacy of description, however, it is cured by the 101st section. 

Decision affirmed, with costs. 
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*650] *YOEKSHIRE.—North Riding. 

THOMAS GARBUTT, Appellant; THOMAS TUDOR TREVOR. 

Respondent. Nov. 23. 

A. and othors claimed to be entitled to vote in respect of property described in the list as 
** copyhold houses.** Their estates were not in the strict sense of the term copyholds ; " but, 
from the statement of the case by the revisin^-barrister, they appeared to have some of the 
incidents of copyhold tenures, and they were plainly not freeholds, nor were they tenancies from 
year to year. The revising-barristor found ** that the said A. (and the others) was seised in law 
or equity of houses of copyhold or other tenure not freehold, for his own life or for a larger 
estate and he rotainod their names on the list. The court affirmed his decision. 

At a court held at Gainsborough for the revision of the lists of 
voters for the north ridiug of Yorkshire, John Adamson was objected 
to. His name was thus entered in the list of voters for the township 
of Hinderwell:— 


Namo of voter. 

Place of abode. 

Nature of qualifleation. 

Street, Ac., whore property 
eidmte, Ac. 

Adamson, John. 

Staithes. 

Copyhold houses. 

Staithes. 


The following facts were proved:—The manor of Seaton, in the 
north riding of Yorkshire, is co-extensive with the township of Hin- 
derwell. The Marquis of Normanby is lord of the manor. The 
township of Hinderwell contains the village of Hinderwell, the village 
of Staitlics, and the village of Runswick. The inhabitants of all three 
villages are enga.red in fishing or other maritime pursuits. In the 
village of Hindeiwell are freeholders only of the said manor. In 
Staithes and Runswick all the houses and other tenements (herein¬ 
after for brevity’s sake called houses') are held under a customary 
tenure, hereinafter described, which has there obtained for a long 
period without alteration. No evidence was produced of any other 
tenure having at any time existed in Staithes or Runswick. 

Between the said hou.ses, and in their immediate neighbourhood, 
are pieces of ground which are part of the waste of the lord of the 
manor of Seaton. 

Every house in Staithes and Runswick is held by a tenant on the 
court-roll of the manor of Seaton, who *pays a rent in respect 
^ of such house to the Marquis of Normanby. 

The houses are generally of small value; but a few are of the 
value of 30Z. per annum. The rent in each case is a very small or 
nominal sum, consisting of a few shillings annually, and is always 
much smaller than the annual letting value of the house. The rents 
of tlie various houses differ in amount; but the rent for each house 
has always continued the same in amount, without alteration. 

No notice is given as to when and where the rent is payable: but, 
by custom, the rent is payable twice a year to the laiui-agcnt of the 
Marquis of Normanby, at the place where and at the time when rent 
is payable by all tenants of the Marquis of Normanby in the manor 
of Seaton and elsewhere in the neighbourhood, viz. at a public-house 
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in Staitbes called The White Hor.«e, on the last Wednesday of May 
and the first Wednesday of December, in each year. 

To each tenant of a house in Staitlies or Runswick so paying rent, 
acquittance is given in the following form :— 

“No. “ Manor of Seaton. 

“ Received the 28th day of May, 1863, of X. Y., one .shil- 1 , 

ling and sixpence, for half a year's rent due to the Most j- ^ 

Noble the Marquis of Normanby at Lady Day last, by me, ) 

“Arrear, £- “John Kerr, agent.” 


The rent is generally duly paid. One instance only is known of a 
notice to quit having been .served on behalf of the Marquis of Nor¬ 
manby on a tenant in Staines or Runswick: and in that case the 
tenant did not quit. No action of ejectment has ever been brought 
against any of the said tenants. 

All repairs to any of the said houses are done by the *tenant r^-rn 
of the same, and at his expcn.se. And, if any of the said 
houses, having become ruinous, is built up, it is built up by the 
tenant, and at his expense. 

Many of the said houses are let by the tenants from week to week 
or from month to month. 

Every tenant is rated to the poor and assessed to the property-tax 
as owner of the house which he holds. 


Tenants of the said houses have occasionally been on the register 
of parliamentary voters for the north riding of Yorkshire, their 
qualification being therein described as “copyhold houses” in Staithes 
or Runswick. 


The court of the manor of Seaton is held annually, in October or 
November. Before holding the court, the steward of the manor 
issues a precept to the bailiff of the manor, calling upon him to 
summon a jury to the court about to be holden. The names of the 
jurors are chosen by the said bailiff' and by the land-agent of the 
Marquis of Normanby out of the freeholders of the manor within the 
village of Hinderwell, and the tenants of houses in Staithes and Runs¬ 
wick. Tlie steward of the manor presides in the court, and the said 
land-agent is always present. The list of suitors is called over, and 
the jury are sworn. After other matters are disposed of, applications 
from persons desiring to be admitted tenants of houses in Staithes or 
Runswick are heard. 


The person, A. B., desiring to be admitted tenant in the room of 
the outgoing tenant, C. D., attends at the court, having been generally, 
but not in every case, summoned for this purpose by the bailiff of the 
manor. C. D., the outgoing tenant, frequently attends also. A. B. is 
then presented by the bailiff' to the steward, who asks of him (but in 


no set form of words), “For what purpose do you come?” 
then replies (but * without any set form of words), “I seek 
to be admitted tenant of house No. 24, in room of C. D. 


A. B. 
[*553 


adding the circumstance, “I have purchased the house of C. D.,” 
“C. D. is deceased, and has left me the house by will,” or “C. D. has 


died intestate, leaving me his heir-at-law,” or as the case may be. 


Sometimes the bailiff' states the circumstances of the case ; some¬ 


times one of the jurors; and sometimes the out-going tenant. 
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The steward then always inquires of the land-agent if there is any 
objection to the admission of A. B.; to which the land-agent replies 
that there is no objection, or that there are arrears of rent due from 
the out going tenant, or as the case may be. The foreman of the 
jury is also generally asked if he knows any objection to the admis¬ 
sion of A. B. In most eases, no objection is raised by any one: but 
occasionally a discussion arises, in which all the circumstances of the 
case, as well moral as legal, are inquired into; as, for instance, on the 
application of the heir-at-law to be admitted tenant in the room of 
his father, who has died intestate, the foreman or one of the jury may 
say that he, the said heir-at-law, has never done anything for his 
deceased father or his family, but that E. F., the daughter of the 
deceased, supported her father during his last illness, and that she is 
better entitled than A. B. to be admitted tenant. 

The steward, after hearing the whole discussion, decides, granting 
or refusing the application for admission according to his judgment 
upon all the circumstances, as well moral as legal, of the case. 

If A. B. is a purchaser, his application to be admitted tenant is 
almost always granted; so also if he claims under the will of the 
deceased tenant: but, in many instances, notwith.standing the devise 
of the property in question to the applicant has been admitted to 
have *been in all points of form sufficient and without fraud, 
his application has been refused by the steward, and another 
person has been admitted by him as tenant. 

If A. B.’s application is granted, the name of C. D., the out-going 
tenant; is struck out of the court-roll by the pen 6f the steward, and 
the name of A. B. is inserted on the court-roll in its alphabetical 
place among the names of tenants in Staithes or Runswick, as the 
case may be. A. B. then takes the oath of fe.alty, and pa 3 's to the 
steward a fee of Is. &d. No fee is paid to the lord of the manor. 

A change of tenancy of houses in Staithes or Runswick often takes 
place between the holdings of the manor courts. A. B., the person 
desiring to be admitted tenant, applies to the said land-agent of the 
Marquis of Normanby, stating the circumstances of the case. The 
land-agent usually requires a letter from the foreman of the jury of 
the manor-court last held, to the effect, that, in the judgment of him 
the foreman of the jury the said A. B. is best entitled to be admitted 
tenant of the house in question. The land-agent, at his discretion, 
gives or refuses to give A. B. a letter to the steward of the manor 
assenting to A. B.’s application. As a matter of fact, the land-agent 
usually gives such letter; but he has occasionally refused to give the 
same, on the ground that the out-going tenant was in arrears of rent. 
Upon receipt of the letter expressing the assent of the land-agent to the 
admission of A. B., but in no case without receipt of such letter, the 
steward of the manor endorses A. B.’s name upon the court-roll for 
the time being, as in the following form:— 

“1862. ( Abraham Brown set in tenant for house No. 24, in 

Dec. 18. ( room of Charles Davies.” 

For every such admittance out of court, the in coming tenant pays 
to the steward a fee of os.: but no fine ’is paid to the lord of 
-* the manor. At the holding of the next manor-court, the name 
of such in-coming tenant is entered in its proper alphabetical place 
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in the court roll, among the tenants of Staithes or Runswick, as the 
case may be. 

Every alienation or change of tenancy of any of the said houses in 
Staithes or Runswick is completed by admission of a new tenant in 
substitution for or in addition to the former tenant on the court-roll 
of the manor of Seaton, in the manner and on the conditions herein¬ 
before described. 

Subject to these conditions, if a tenant disposes of his estate in one 
of the said houses by sale or by pledging, or if he disposes of the 
same by will, and dies, or if he dies intestate, the vendee, pledgee, 
devisee, or heir-at-law, as the case may be, is admitted tenant on the 
court-roll of the manor, and enters upon the possession of the property. 

In selling or pledging such estate, no deeils or documents of any 
kind are used, nOr is any copy of the court-roll furnished to the in¬ 
coming tenant. If a tenant sells, he usually does so by auction; and 
the auctioneer, as his agent, usually before selling asks of the land- 
agent of the Marquis of Normanby permission to sell, and in some 
cases undertakes to pay over part of the purchase-money when re¬ 
ceived by him to the said land-agent, to meet arrears of rent due from 
the out-going tenant. The handbills announcing the sale of a house 
are usually headed “ By permission of the Most Noble the Marquis 
of Normanby;” and the house is therein described as “the property 
of” the outgoing tenant. After the sale and purchase, the vendee is 
admitted tenant in the room of the vendor, either by act in court or 
out of court, as hereinbefore described. 

If the tenant pledges his estate, the person lending the money is, 
subject to similar conditions, admitted *tenant in his room, or r^rco 
as co-tenant with him. When the money is repaid, the bor- ^ 
rower is admitted sole tenant, as before. 

A tenant disposing of his e.state by will describes it as “ his interest 
in groundage property,” in Staithes or Runswick, or “his groundage 
property,” or “ his groundage,” or “ his frontage.” On his death, the 
person named in the will is, subject to conditions hereinbefore de¬ 
scribed, admitted as tenant. 

If a tenant, being a feme sole, marries, the husband is admitted 
co-tenant with her, or tenant in her room. 

No instance is known of a tenant becoming bankrupt or insolvent 
and his assignees being admitted tenants in his room. 

In a very few cases, one of the overseers of the poor of the town¬ 
ship of Hinderwell has been admitted tenant on the court-roll in room 
of a tenant who has become chargeable as a pauper to the said town¬ 
ship ; and, on the pauper tenant dying intestate, the overseer has 
continued on the court-roll, notwithstanding the application of the 
heir-at law of the deceased to be admitted tenant. 

Herein follows an extract from the court-roll of the manor of 


Seaton, for the year 1862, which was proved to correspond in form 
with all the previous court-rolls of the said manor within memory:— 
/iij- ro . ) The court-leet with view of frankpledge and 

Manor of Seaton, of the Most Noble Constantine 

■ ) Henry, Marquis of Normanby, lord of the said 

manor, held at the house of Johnson Ridley, situate at Staithes, 
within the said manor, on Thursday, the 4th day of December, 1862, 
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before John Buchanan, gentleman, steward, and the suitors of the 
said court: 

*5571 “ names of the jurors of the said court sworn to *inquire 

•* into and present as well for our sovereign lady the Queen as 
the lord of the said manor. [Then follow the name of the foreman 
of the jury, the names of the twelve other jurors, and the name of the 
sworn pinder.] 


Nc. 


Namo. 


Description of 
property. 



Freeholders, owners of lands and 
tenements within the said manor of 
Runswick. 

Tenants and resiants. 

Hinderwell freeholders. 
Adamson, Luke. 

Broderick, Andrew. 


[Here follow other names, but without description of property added.] 
Staithes. 

Tenants and resiants. 

46 Adamson, Elisha. Dwelling-house. 

88 Abram, Thomas and Francis. Dwelling-house. 

51 Besswick, George. Dwelling-house. 

87 Brown, William. Dwelling-house. 

[Here follow other names in alphabetical order, with description of 
property.] 


On behalf of the said John Adamson, it was proved that the clear 
yearly value of the houses in respect of which he claimed to vote 
amounted to 10^.; that he had been admitted tenant of the said houses, 
and his name inscribed as such tenant in the court-roll of the manor 
of Seaton, in the manner hereinbefore described; and that he had 
thereupon entered into actual possession of the said house.s, and bad 
ever since continued in actual possession of the said houses or in 
receipt of the rents and profits of the same, his name also being con¬ 
tinued as such tenant as aforesaid in the successive annual court-rolls 


of the manor. It w.as admitted that *he had during his tenancy 
-1 regularly paid to the laml-ngent of the Marquis of Normanby 
a fi.Ked rent in respect of the said houses, and bad received receipts 
for the same, as hereinbefore described. 


A person claiming to vote for the county in respect of copyhold 
houses in Staithes or Runswick would there be commonly understood 
as claiming to vote in respect of houses held in the manner herein¬ 


before described. 


On behalf of the objector, it was contended that the voter was a 
more tenant at will of the lord of the manor, and that he was not 
seised at law or in equity of houses of copyhold or any other tenure 
whatever for his own life or for any larger estate. 

The revising-barrister held that the said John Adamson was seised 
in law or equity of houses of copyhold or other tenure not freehold, 
for bis own life or for a larger estate: and he accordingly allowed his 
name to staud on the list of voters, subject to the opinion of the court. 
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The claims of seventeen other persons whose names and qualifica¬ 
tions were, together with the name and qualification of the said John 
Adamson, set out in a schedule annexed to the case, depended on the 
like facts and findings, and were decided by the revising-barrister in 
the same manner and on the same point of law as the case of John 
Adamson. The revising-barrister accordingly allowed the said seven¬ 
teen names to stand on the list, subject to tlie opinion of the court. 
And he ordered the appeals to be consolidated. 

If the court should be of opinion, that, in the circumstances above 
stated, John Adamson was not seised at law or in equity of houses 
of copyhold or any other tenure whatever e.xcept freehold for his own 


life or for any larger estate, the eighteen names contained *in 
the schedule annexed to the case were to be struck out of the 


[*559 


list of voters for the township of Hinderwell; otherwise, the said 
names were to be retained. 


Thomas E. Chitty, for the appellant.—This is a claim to be registered 
under the 19th section of the Reform Act, which enacts that “ every 
male person of full age, and not subject to any legal incapacity, who 
shall be seised at law or in equity of any lands or tenements of cop 3 ’^- 
hold or any other tenure whatever except freehold, for his own life, 
or for the life of another, or for any lives whatsoever, or for any 
larger estate, of the clear yearly value of not less than 10 ?. over and 
above all rents and charges payable out of or in respect of the same, 
shall be entitled to vote,” &c. Under that section, the part^’ is not 
entitled to vote unless he holds by copy of court-roll; a record of 
the title is required. These parties do not hold by copy of court-roll: 
the revising-barrister has evidently mistaken the suitors’ roll of the 
court-leet or court-baron for the customary court-roll. The tenure in 
question wants all the essential attributes of a copyhold estate. The 
respondents are in truth mere squatters. To be a cop^diolder, the 
party must hold by copy of court-roll: Co. Copyh. 14, 66 , 99; 12 Car. 
2, c. 24, ss. 1, 5; Litt. §,§ 73, 78; Fitz. Nat. Brev. 12 C.; 1 Wrns. 
Saund. 349 (/i); Watk. Cop. 40 (4th edit. 57); Vin. Abr. Copyhold 
(O); 1 Cruise Dig. 266; Kitchen on Courts 168; 2 Stark. Evid. 4th 
edit. 332; Sugden’s Vendors, 14th edit. 432. In 1 Stephen’s Com¬ 
mentaries, 4th edit. 623, it is said; In some manors, where the custom 
hath been to permit the heir to succeed the ancestor, the estates are 
called copyholds of inheritance; in other, where the lords have been 
more vigilant to maintain their rights, they remain copyholds for life 
or years only; but, though the interest of the copyholder maybe 
*thus in fee or for life, and .consequently may partake of the r* 50 Q 
nature of freehold, in respect of the quantity of the estate, it is, 
nevertheless, for want of the remaining ingredient, viz., that of free 
tenure, no freehold. Indeed, in every ca.se of copyhold, the law still 
distinguishes between the strictly legal and the customary estate; for, 
as regards the former, it supposes the seisin and freehold of the land 
to be vested in the lord (of whose demesnes it is properly parcel), and 
the copyholder to be mere tenant at will: but, as he is tenant at will 
according to the enstom, that is, to hold in fee, or for life, or years (as 
the case may be), it considers him as having a customary estate to 
that extent, and one that is fi.xed and permanent in its nature, such 
as it is out of the power of the lord to defeat or encroach upon. In 
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consonance with the latter view, which assigns to the copyholder the 
character of a permanent tenant, he is deemed to owe fealty to his 
lord, which is an obligation from which a mere tenant at will is 
always e.xempt.” The estates in question clearly do not fall within 
that definition. Neither are they ancient demesne or burgage tene¬ 
ments, as in Passingham, app., Pitty, resp., 17 C. B. 299 (E. C. L. R. 
vol. 84). These estates have none of the incidents of copyhold ten¬ 
ures : nothing is said in the case about surrender, admittance, fealty, 
fines, escheats, forfeitures, heriots, or rights of common. The only 
fact which is stated that shows a shadow of title, is, that these parties 
pay a rent, and take an ordinary acquittance,—evidently for the pur¬ 
pose of preventing the operation of the statute of limitations. It 
would be extremely dangerous to hold that such a vague and unde¬ 
fined tenure confers the franchise. 


MeUish, Q. G., for the respondent.—The facts disclose a somewhat 
extraordinary sort of tenure; but the substantial question is, whether 
*^611 parties are tenants *for life or tenants at will only. It 

-* is not necessary to make out that they are customary copy- 
holders. Though rare at the pre.sent day, no doubt, still there are 
such things <as copyholds for life. The general rule is stated in 
Scriven on Copyhold, 4th edit. 43,—“A copyholder has, in judgment 
of law, but an estate at will, yet by custom copyhold tenements may 
be descendible.” At p. 22, it is said: “ A custom, that, after the 
death of a tenant for life, the lord is eorapellable to grant to. a par¬ 
ticular person, as, to the son, and, if no son, to the daughter, and so 
in perpetuum, is void, though a custom for a copyholder for life to 
nominate his succe.ssor is good, the former being to compel the lord, 
who has the interest, to make a grant of it, and the latter compelling 
an admittance where the interest is in the copyholder. But, under 
such a cu.stom, the estate could not be divided into fractious b}' nomi¬ 
nating part to one and part to another; yet it should seem that by 
the custom of Yelminster Prima, in Devonshire, the person nominating 
may e.xcept any part of the lands to any other person, but such ex¬ 
ception operates on the beneficial interest only, the nominee continu¬ 
ing tenant to the lord for the whole.” At p. 125, it is said: “In 
strictness, copyholds for lives are not the subject of surrender, other 
than as a mode of extinguishing the copyholder’s interest, except by 
special custom, for it should seem that a copyholder for life cannot 
of common right surrender to the use of another for the remainder 


of bis own life; and all the authorities agree, that, under the ordinary 
surrender by a copyholder for life, and the re grant by the lord to 
the purchaser or his nominee, the grantee is in by the lord, and not 
by the surrenderor.” The facts found here are totally inconsistent 
with an ordinary tenancy at will. The houses are said to bo held 
under a customary tenure; and every house is held by a tenant 
*5621 court-roll of the manor. The rent is small as com- 

pared with the annual value, and is never varied. It is p.aya- 
ble twice a year. The tenants are not subject to notice to quit or to 
actions of ejectment,—from which it is to be inferred that there is no 


compulsory change of tenancy. The tenants are rated to the poor, 
and asse.sscd to the property-ta.x as owners. [Williams, J.—If 
these were tenancies at will, the estate of the tenant would determine 
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on the death of the lord: and yet no trace is to be found of any such 
termination of a holding.] None. All these circumstances are 
equally inconsistent with a tenancy from year to year. These ten¬ 
ants are summoned on the manor jury, which would not be the case 
if they were mere tenants at will or tenants from year to year. It 
may be that the absence of surrender shows that these are not copy- 
holds of inheritance. Again, Serjt. Scriven, at p. 361, says: “Fealty, 
which is incident to every tenure except tenants in frankalmoigne and 
tenants at will, signifies the oath which was administered to every 
tenant upon his admittance, to become a faithful tenant to the lord, 
and to do suit at his courts, &c., and is an imitation of the homage 
required by every lord, and rigidly enforced during the existence of 
the military tenures.” And in a note it is said,—“But, in 10 II. 6 , 
the justices of the Court of Common Pleas held that le.ssees for years 
could not do fealty: Co. Copyh., § 21: and see Kitch. 260.” So that 
fealty seems to be a distinctive mark of a tenancy for life. [He was 
stopped by the court.] 

Chilly, in reply.—If a customary tenure at all, this must be a cus¬ 
tomary freehold. If so, these parties can have no right to vote under 
s. 19. The 12 Car. 2, c. 24, having destroyed all base tenures, except 


tenures by copy of court-roll, these persons, if they have any 
•estate at all beyond a tenancy at will, must be freeholders. 


[•663 


Ekle, C. J.—I am of opinion that the decision of the revising 
barrister was right. Upon the evidence which was before him, I 


should have come to the same conclusion : not that I am able to see 


very clearly what is the precise nature of the interest in respect of 
which the.se persons claimed to vote: but it seems to be an interest of 
a permanent nature according to the custom, and amounting at least 
to an estate for life. Is it a freehold interest? I find here none of 


the incidents which usually .attach to a freehold. The parties hold 
without being liable to be turned out by a notice to quit, or to an 
ejectment. Their interest cannot be le.ss than a tenancy for life. The 
parties holding under this manor appear to have held in the same 
way for generations. I believe, if the history of the law of these 
tenure.s were looked into, it would be found that all copyholders were 
originally tenants at will, and that by process of time their interests 
have gradually grown into definite estates such as we now find them, 
governed in some respects by the particular customs of the manor to 
which they belong. As to the manor which we are now dealing with, 
it seems there are customs which are found exemplified in the case of 
many other manors in the north of England. Upon the facts found 
by the revising-barrister here, I am of opinion that the.se persons have 
a permanent interest in the land, which at the lowest amounts to an 
estate for life, and that it is not a freehold. Then-the 19th section of 


the 2 W. 4, c. 45, says that every male person of full age, and not 
subject to any legal incapacity, who shall be seised at law or in equity 
of any lands or tenements of copyhold or arty other tenv,re whalevei 
excei^l freehold, for his own life, &c., of the clear yearly ‘value r»- 0 ,j 
of not less than 10 ?. over and above all rents and charges 
payable out of or in respect of the same, sh.all be entitled to vote. 
These parties have estates for their lives, which are not of freehold 
tenure, and which are of the requisite value. They are therefore 
C. B. N. S., VOL. XV.—22 
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clearly entitled to be registered. The decision of the revising-barris¬ 
ter must be affirmed with eo.sts. 

Williams, J.—I am of the same opinion. A great deal of learning 
is to be found with respect to these curious tenures in many books of 
authority, beginning with Ilargreave and Butler’s learned note to Co. 
Litt. 59 b, and coming down to the more recent cases of Doe d. Edrnund.s 
V. Llewellen, 2 C. M. & R. 503, and Passingham, app., Pitty, resp., 17 C. 
B. 299 (E; C. L. R. vol. 84). They are very common in the north of 
England, where they are sometimes called customary freeholds and 
sometimes tenant-rights. The contest on the present occiision has 
been whether the estates held by these persons are freehold or copy- 
hold interests. But I apprehend it is quite immaterial here whether 
they are freehold or copyhold ; because, if they are not freeholds, but 
are in the nature of copyholds, being respectively above the value of 
lOZ. a year, they are within the words of the 2 W. 4, c. 45, s. 19. 
The only question is, whether the revising-barrister was right in 
holding that these per,son.s are seised in law or equity of houses of 
copyhold or other tenure, for their own lives, or for a larger estate. 
Although the circumstances which he has detailed are not easily 
reconcilable with any tenure known to the law, but point to a sort of 
interest which may perhaps be referred to an enjoyment such as 
encroachers would have arrived at, yet such an anomalous state of 
things may have arisen from the fact of the lord, dealing with jieople 
who were unable to resist him, having cho.sen to impose *con- 
ditions which the law did not warrant. Notwithstanding thi.'^, 
here is a c.a'se of customary freehold or .some estate of that kind con¬ 
tinuing at least for the life of the party. The revising-barrister 
having come to this conclusion, I cannot see that we are warranted 
in .saying he has done wrong. He has found the facts; and I think 
upon the evidence before him he was fully warranted in his decision. 

Btles, J.—I am of the .same opinion. Upon the Aicts here found, 
I must own I should have thought that the freehold was in the lord. 
These parties cannot be considered as mere squatters; neither are 
they tenants from year to year: they are tenants for life, at the least. 
We cannot disaffirm the decision of the revising-barrister unless wo 
see clearly that the qualifications of these persons cannot be copyhold 
tenements. It is extremely difficult to say preci.sely what sort of 
interest the respondents have. The revising-barrister holds that each 
of them was “seised in law or equity of houses of co]yvliold or other 
tenure not freehold, for his own life or for a larger estate.” lie has 
found the facts which induced him to come to that conclusion; and I 
cannot say that they do not warrant it. 

Keating, J.—I am of the same ojiinion. The tenure of the land 
by the respondent and the other persons whose c.ases are consolidated 
with his is one of a very peculiar character. From the facts which 
are found, I cannot discover that the conclusion is otherwise than 
right. The argument of Mr. Chitty is not quite consistent with the 
facts found. The statement is wholly inconsistent with a freehold 
interest in these persons: and it is equally so with a tenancy from 
year to year ; for, who ever heard of fealty being required of a tenant 
from year to year ? It is not ea.sy ♦to deline the preci.se charac¬ 
ter of the tenure. But, if it is not a copyhold, I should say that 
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it is 80 near to a tenure of that description as to come within the 19th 
section of the Reform Act. Decision affirmed, with costs. 

KND OF THE REGISTRATION CASES. 


*IN THE EXCHEQUER CHAMBER. [*567 

MICHAELMAS VACATION, 1863. 


GORE V. The RIGHT HON. SIR GEORGE GREY, Bart, and 

Others. Nov. 30. 

Judgment of the Common Pleas affirmed. 

This was an action for an assault and false imprisonment. The 
defendants—the Home Secretary, the keeper of the Queen’s Prison, 
the deputy-keeper, a turnkey, the surgeon of the prison, and one of 
the physicians of St. Thomas’s Hospital,—justified under the 14th 
section of the Queen’s Prison Act then in force (5 Viet. c. 22), on the 
ground that the plaintiff was insane. 

The Court of Common Pleas, upon the argument of a demurrer to 
the pleas, held, that, although the 102d section of the Insolvent 
Debtors Act, 1 & 2 Viet. c. 110, was virtually repealed by the 14th 
section of the Queen’s Prison Act, because the former enactment was 
utterly inconsistent with the latter, yet the 14th section of the Queen’s 
Prison Act, on which the pleas of justification were founded, was not 
repealed or affected by the 4th section of the Lunacy Act, 16 k 17 
Viet. c. 96, by reason of the saving clause which is inserted into it: 
see the report, 13 C. B. N. S. 138 (E. C. L. R. vol. 106). 

The plaintiff brought a writ of error, which came on for argument 
before Pollock, C. B., Bramwell, B., Channell, B., Blackburn, J., 
Mellor, J., and Pigott, B. 

The plaintiff was heard in person: but The Solicitor-General {wiih. 
whom was Welshij) was not called upon. 

The Court unanimously affirmed the judgment of the court below. 

Judgment affirmed. 


•PARRY u. THE CROYDON COMMERCIAL GAS AND 
COKE COMPANY. Nov. 30. L 

By the Croydon Improvement Act, 10 G. 4 , c. Izxiii., b. 27, it is enacted, that, if the commie- 
noners, or any company or other person making or supplying gas within the limits of the act, 
•halt Buffer any impure matter to flow into any stream, Ac., they shall be liable to a penalty of 
SOOf., to bt »ued for by any common informevy and to a further penalty of 20/. a day for tho con¬ 
tinuance of the nuisance after notice, to be paid to the informer or the party injured, as the 
justices should think fit. 

By the 21st section of the Gasworks Clauses Act, 1847 (10 Viet e. 15), b. 21, a like penalty 
if imposed upon the undertakert of any ya$xoorkt for the same offenoci which penalty is, by e. 22, 
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** to be recocered fey the pe>‘Mon into ieho»e water each eubetanee ehalf be ronveycdf or teho9« 

»hall be /allied fey any $ueh act and by 8. 23, a daily penalty uf 20/. is imposed on them far 
the continuance of the nuisance after notice, to be recovered in like manner :— 

Held, that a gas-company established under an act of parliament in which the provisions of 
the Oasworks Clauses Act are incorporated, are liable to the penalties imposed by the 10 Vtev 
0 . 15, but not to those imposed by the 10 G. 4, c. liziii. 


This was an action by a common informer against The Croydon 
Commercial Gas and Coke Company, upon the 10 G. 4, c. Ixxiii. (the 
Croydon Lighting and Improvement Act), for permitting oft'ensive 
matter to flow into certain streams. 

The declaration stated that the defendants, within six calendar 
months before the commencement of this suit, to wit, on the 2d of 
August, 1861, they then being per.sons making, furnishing, and sup¬ 
plying gas used and burnt for lighting divers highways, streets, and 
places, houses, manufactories, and other premises within the limits of 
an act made in the 10th year of the reign of King George the Fourth, 
intituled “ An act for lighting, watching, and improving the town of 
Croydon in the county of Surrey, for providing lodgings for the 
judges at the assizes holden in the said town, and for other purposes 
relating thereto,” did drain and convey, and caused and suffered to be 
drained and conveyed and to run and flow, divers washings and other 
waste liquid.s, substanee.s, and things which arose and were made in 
the prosecution of the said gasworks, into certain rivers, brooks, and 
running streams, canals, reservoirs, aqueducts, feeder.s, pond.s, and 
spring-heads, and into divers drains, sewers, and ditches communica¬ 
ting with them the said rivers, &c., and did and caused to be done 
♦’'f’QI tlivers ^annoyances, acts, and things to the water contained in 
^ them; whereby the water contained in them, and divers parts 
thereof, were spoiled, fouled, and corrupted, contrary to the form of 
the statute in such case made; whereby and by force of the said 
statute the defendants forfeited and became liable to pay to the plain¬ 
tiff the sum of 200^.: yet the defendants had not paid the same: and 
the plaintiff' claimed 200/. 

Seconil pica, that the acts and things complained of, and each and 
every of them, were and was committed and happened after the passing 
and Cuming into operation of “ The Croydon Commercial Gas and 
Coke Act’’(10 & 11 Viet. c. c.xxiv.), and after the 1st day of August, 
1849 ; and that the said acts and things, and each and every of them, 
were and are and was and is such and the like acts and things, act and 
thing, as are and is described and mentioned in the 21st section of 
“The Gasworks Clauses Act, 1847” (10 Viet. c. 15) and no other; 
and that the plaintiff is not and never has been the person into whose 
water the washing or other substance produced in making or supply¬ 
ing gas in such act mentioned (being the washings and other waste 
liquids, substances, and things in the declaration mentioned) were 
conveyed or flowed, or the person whose water was fouled. 

To this plea the plaintiff demurred, the ground of demurrer being, 
“that the plaintiff’s right to sue for the penalty given by the 10 G, 
4, c. Ixxiii., s. 27, is not taken away by the 10 & 11 Viet. c. exxiv., 
incorporating the 10 Viet. c. 15, s. 21, and that the two penalties are 
cumulative.” Joinder. 

The Court of Common Pleas having given judgment for the 
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defendants upon this demurrer (11 C. B. N. S. 679 (E. C. L. R. vol. 
103), the plaintiff brought a writ of error, which was argued in the 
Exchequer Chamber, before Pollock, *C. B., Bramwell, B., r*K7n 
Channell, B., Blackburn, J., and Pigott, B. ^ 

Joyce, for the plaintiff in error.—By the 10 G. 4, c. Ixxiii., certain 
commissioners are appointed to carry into effect the lighting and 
improving the town of Croydon; and by s. 27 of that act it is 
enacted that, "if the said commissioners, or any company or com- 
panie.s, or any other person or persons whatsoever, making, furnish¬ 
ing, or supplying any gas used or burnt for lighting any highway, 
&c., or any house, &c., within the limits of this act, shall at any time 
drain or convey, or cause or suffer to be drained or conveyed, or to 
run or flow, any washings or other waste liquids, substances, or things 
whatsoever which shall arise or be made in the prosecution of the 
said gasworks, into any river, brook, or running stream, canal, reser¬ 
voir, aqueduct, feeder, pond, or spring-head, or into any drain, sewer, 
or ditch communicating with any of them, or do or cause to be done 
any annoyance, act, or thing to the water contained in any of them, 
whereby the water contained therein, or any part thereof, shall or 
may be spoiled, fouled, or corrupted, then and in every such case the 
said commissioners, or any such company or companies, or other 
person or persons as aforesaid, shall forfeit and pay for every such 
oflence the sum of 2007,” to be recovered by action, &c., and paid to 
the person or persons who shall inform or sue for the same; and that 
section also imposes a further penalty of 207 for each day the 
nuisance shall be continued,—such last-mentioned penalty to be 
paid “to the informer or to the person or persons who in the 
judgment of .the justice or justices before whom the conviction 
shall take place shall have sustained any annoyance, injury, or 
damage by any such act so_ done or committed.” The defendants 
•are a company incorporated by the 10 & 11 Viet. c. exxiv. r»giTj 
for supplying Croydon and its vicinity with gas. The 1st and 
4th sections of that act respectively incorporate therewith The Com¬ 
panies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), The Gas¬ 
works Clauses Act, 1847 (10 Viet. c. 15), and the Lands Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 18). The 21st section of the 
10 Viet. c. 15 enacts, that, “ if the undertakers shall at any time cause 
or suffer to be brought or to flow into any stream, reservoir, or aque¬ 
duct, pond, or place for water, or into any drain communicating 
tlierewith, any washing or other substance produced in making or 
supplying gas, or shall wilfully do any act connected with the making 
or supplying of gas, whereby the water in any such stream, reservoir, 
aqueduct, pond, or place for water shall be fouled, the undertakers 
shall forfeit for every such offence the sum of 2007” And the 22d 
section enacts that “ the said penalty of 2007 shall be recovered, with 
full costs of suit, in any of tlie superior courts, by the person into whosA 
water such washing or other substance shall be conveyed or shall flow, or 
whose water shall be fouled by any such act as aforesaid: but such penalty 
shall not be recov'erable unless it be sued for during the continuance 
of the oflence, or within six months after it shall have ceased.” The 
question is, whether this is a substitution for the penalty imposed by 
the former act, or a cumulative penalty. The plaintifl' submits that it 
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is cumulative. In Goldson v. Buck, 16 East 372, it was held that an 
act passed in the 14 G. 2 (c. 43), enabling T. S., the lord of the manor 
of F., his heirs and assigns, at their costs, to convey water in pipes 
from his estate there to Portsmouth, and through the streets, and for 
that purpose to break up the pavement, making good the same again, 
was not repealed by the 32 G. 3, c. 103 (passed above fifty years 
*afterwards), vesting the property and control of the pavement 
in commissioners, without exception of the former right,—the 
two acts not bSing inconsistent, but giving the several powers to be 
exercised for difi'erent purposes. So, here, it is submitted these two 
penalty clauses are not inconsistent, and may very well sub.sist 
together. The 29th section of the Gasworks Clauses Act enacts that 
“ nothing in this or the special act contained shall prevent the under¬ 
takers from being liable to an indictment for nuisance, or to any other 
legal proceeding to which they may be liable in consequence of making 
or supplying gas.” The two acts were pas.sed with totally different 
objects: under the first act, any person may sue for the penalty; but, 
under the 10 Viet. c. 15, the action must be brought by the person 
whose water is fouled. [.Mellor, J.—The one act is confined to 
offences by the undertakers; the other extends to offences committed 
by any one.] 

Sir George Honyman, contra.—The judgment of the court below is 
correct. [Pollock, C. B. — The question is, whether we are to hold 
that the legislature meant to impose two penalties of 200f. each for 
the same offence, or merely by the later act to define the person by 
whom the penalty is to be recovered. The course of modern legisla¬ 
ture has been to put down the qui tarn.] The object of the Gasworks 
Clau.ses Act was, to provide one uniform code of regulations for all 
works of this kind. This appears from the preamble. The general 
heading which precedes s. 21 also clearly shows what was the inten¬ 
tion of the legislature,—‘‘And with respect to the provision for guard¬ 
ing against fouling water, or other nuisance from the gas, be it enacted 
as follows:” and then the 21st section proceeds to impose upon the 
undertakers precisely the same penalty for the same acts as were pro- 
hibited by *the 10 G. 4, c. Ixxiii., and the 22d section to make 

‘ that penalty recoverable by action at the suit of the party 
aggrieved, instead of, as under the former act, at the suit of a common 
informer: and the 23d section,—as if to make the intention of the 
legislature yet more clear,—enacts, that, “in addition to the said 
penalty of 200^ (and whether such penalty shall have been recovered 
or not), the undertakers shall forfeit the sum of 201. {to be recovered in 
like manner) for each day during which such washing or other sub¬ 
stance shall be brought or shall flow as af(jrcsaid, or the act by which 
such water shall be fouled shall continue, after the e.xpiration of 
twenty-four hours from the time when notice of the offence shall 
have been served on the undertakers by the person into whose water 
such washing or other substance shall be brought or shall flow, or 
whose water shall be fouled thereby; and such penalty shall be paid 
to such last-mentioned person.” [Mellor, J.— The daily penalty 
under the 10 G. 4, c. Ixxiii. s. 27, is to go either to the informer or to 
the party grieved, at the option of the justices.] The declared object 
of the legislature being to insure “ greater uniformity in the provi 
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aions” in acts of parliament for the construction of gasworks and the 
supplying of gas, is it reasonable to suppose that they intended that 
in this district there should bo two penalties for the same offence, one 
recoverable by the informer and the other by the party aggrieved? 
[Blackbukn, J.—The Gasworks Clauses Act does not take away the 
right to recover compensation in damages.] No. It is the same 
as if the legislature had said, that, if gas companies do the things 
mentioned, they shall be liable to the penalties in the 10 G. 4, c. 
Ixxiii., s. 27. It may be that any other persons doing these acts 
would still be liable under the 10 G. 4, c. lx.’ciii.; but gas companies 
are only liable to be sued under the 10 Viet. e. *15, s. 22. If 
the argument on the other side be correct, the party aggrieved L 'J''* 
migllt get 407 a day. Iir The Great Central Gas Consumers Com¬ 
pany V. Clarke, 11 C. B. N. S. 814 (E. C. L. R. vol. 103) (affirmed on 
error, 13 C. B. N. S. 838 (E. C. L. R. vol. 106), it was held that the 
general act for regulating the supply of gas to the metropolis (23 & 24 
Viet. c. 125) repealed the provisions of all local gas acts as to the rate 
of charge. [Blackburn, J.—The words there showed an intention 
in the legislature so to do.] In the course of his judgment in the 
court below, Willes, J., says (11 C. B. N. S. 83p),—“I do not assent 
to the proposition quoted from Dwarris on Statutes (p. 604), that, in 
order to effect a repeal of a former act, the later or repealing act must 
contain express words. If that be the proposition which that learned 
author means to lay down, it clearly is not accurate. It is enough if 
there be words which by necessary implication repeal it.” In The 
King V. The Trustees of the Northleach and Whitney Roads, 5 B. & 
Ad. 978 (E. C. L. R. vol. 27), a local turnpike act (24 G. 2, c. 28) 
directed that the trustees should keep books, in which they should 
enter their accounts and also their orders and proceedings, and that 
all persons should have access to such entries: by a subsequent local 
act (1 (Sc 2 G. 4, c. cix.), it was directed that the tru.stees should keep 
a b(jok in which they should enter their accounts, which book should 
be open to the inspection of the trustees or of any creditor on the tolls. 
The General Turnpike Act, 5 G. 4, c. 126, s. 73, re-enacted the latter 
provision as to all turnpike-road accounts, and s. 72 directed that all 
trustees of turnpike roads should keep a book of their orders and 
proceedings, which should be open to the inspection of any of the 
trustees, and should be read as evidence in courts, as there directed. 
That act also provided that the enactments therein contained should 
e.xtend to all other turnpike acts, except where by that act it was 
♦otherwise ordered. It was held that these clauses of the 
general and of the second local act superseded the provisions *- 
of the original act, and limited the power of inspection at first given 
to the whole public, confining it to trustees and creditors in the 
respective cases of orders and accounts. That case, it is submitted, is 
precisely in' point. 

Joyce, in reply.—The 10 G. 4, c. Ixxiii., is unrepealed. It must be 
assumed that the legislature knew of the existence of that act: and 
yet they chose to give by the 10 k 11 Viet. c. exxiv., powers to these 
defendants, subject to a summary remedy reserved to parties who 
might be injured by the mode of conducting their works. The 29th 
section of the 10 Viet. c. 15, is strong to show that the legislature did 
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not mean to exonerate the company in respect of any liability under 
the local act. 

Pollock, C. B.—All the members of the court who are now pre¬ 
sent are unanimously of opinion that the judgment of the Court of 
Common Pleas is right, and must be affirmed. My Brother Black¬ 
burn, who has been obliged to go to Chambers, entertained some 
doubt; but he desired me to say that he is not disposed to dissent 
from the view taken by the rest of the court. It appears to me, that, 
in construing a'pcnal statute of any kind, we are bound to take care 
that the party is brought strictly within it, and to give no effect to it 
beyond what it is clear that the legislature intended. If there be any 
fair and legitimate doubt, the subject is not to be burthened. Though, 
no doubt, in modern times, the old distinction between penal and other 
statutes has in this rc.spect been discountenanced, still I take it to be 
a clear rule of construction at the present day, that, in the imposition 
of ‘a ta.K or a duty, and still more of a penalty, if there be any 
J fair and reasonable doubt, we are so to construe the statute as 
to give the party sought to be charged the benefit of the doubt. More 
might have been urged here in favour of the plaintiff, if the original 
clau.se and the sub.sequent one had been framed in such a way as to 
show that the legislature intended to make the penalty a substitution 
for the common-law remedy. But the general statute imposes pre¬ 
cisely the same penalty as that which was imposed by the local act, 
and does not say, .as is .sometimes said, that the new penalty shall be 
in addition to the penalty already impo.sed. It does not pretend to 
be either a substitution of the right of action, or a cumulative pen¬ 
alty. Upon these grounds, it seems to me that the evident intention 
of the legislature was, not to make the party liable to a double pen¬ 
alty, but merely to sub.stitute the person aggrieved as the person to 
sue, for the common informer. 

Br.^.mwell, B.—I am of the same opinion. The defendants had 
no e.Kistence until the pas.sing of the 10 &; 11 Viet. c. exxiv., which 
regulates and defines their rights and liabilities. That act may and 
ought to be read in connection with the Gasworks Clauses Act, 10 
Viet. c. 15, which was passed for-the purpose of consolidating in one 
net certain provisions usually contained in acts authorizing the making 
of gasworks for supplying towns with gas, and for insuring greater 
uniformity in the provisions themselves. The penalty clauses are 
introduced with this recital,—“ And with respect to the provision for 
guarding against fouling water, or other nuisance from gas, be it 
enacted as follows.” Tlie 21st section tlien en.acts, that, “if the under¬ 
takers ''—that is, the persons by the special act authorized to construct 
the gasworks.—“shall at any “time cause or suffer to be 
brought or to flow into any stream, reservoir, or aqueduct, 
pond, or place for water, or into any drain communicating therewith, 
any washing or other substance produced in making or supplying gas, 
or shall wilfully do any act connected with the making or supplying 
of gas whereby the water in any such stream, reservoir, aqueduct, 
pond, or place for water shall be fouled, the undertakers shall forfeit 
for every such offence the sum of 200/.” That is the consequence 
which is to ensue upon that act being done. The 22d section then 
goes on to provide how the penalty is to be recovered, and who shall 
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gae for it. Tt enacts that “ the said penalty of 200Z. shall be reco¬ 
vered, with full costs of suit, in any of the superior courts, hy the 
person inter whose water such washing or other substance shall be con veyed 
or shall flow, or whose water shall be fouled by any such act as aforesaid; 
but such penalty shall not be recoverable unle.ss it be sued for during 
the continuance of the offence, or within six months after it shall have 
ceased.” But it is said, that besides this, another consequence is to 
attach to the commission of the prohibited act, because another act of 
parliament relating to the watching, lighting, and improving of the 
town of Croydon (10 G. 4, c. Ixxiii.), in s. 27 enacts that any company 
or other person making or supplying gas within the limits of the act, 
who shall suffer any impure matter to flow into any stream, &c. (pre¬ 
cisely the offence for which by the 10 Viet. c. 15 the undertakers are 
to pay the same penalt}’’), should be liable to a penalty of 200/. So 
that, according to the plaintiff’s contention, this company is to be lia¬ 
ble to a double penalty. It seems to me, however, that that was not 
the meaning of the legislature; but that, in the absence of any clear 
enactment to the contrary, the defendants could only incur one penalty 
of 200/., to be recovered in the ’manner pointed out by the 10 r*5'7g 
Viet. o. 15, s. 22. I do not think it necessary to hold that the ^ 

10 G. 4, c. Ixxiii., is abrogated. On the contrary, I do not think it is. 
Any person now setting up gasworks in the town of Croydon might 
be liable to the penalty under the local act. Why should one set of 
offenders be liable to one penalty and another set to another and dif- 
fereat penalty for the same offence? Further, as was put by Wil¬ 
liams, J., in the court below, the Gasworks Clauses Act imposes a 
further penalty of 20/. a day, to be recovered by the party injured, 
for each day that the nuisance shall be continued after notice: and the 
local act imposed a like dailj' penalty for the like offence, to be paid, 
at the option of the justices, either to the informer or to the person 
injured. Is it to be said that a cumulative penalty of 20/. per day is 
given to the person injured? I think it is impossible to say that. It 
must be conceded that the 20/. penalty under the local act is gone as 
to this company. That is clear almost to demonstration : and, if the 
20/. penalty is gone, the 200/. penalty must be gone also. With all 
re.spcct for the doubt intimated by ray Brother Blackburn, I think 
the judgment of the Court of Common Pleas was quite right, and 
should lie affirmed. 

CH.4.NXKLL, B.—I must own that I have felt dispo.sed to participate 
in the doubt entertained by my Brother Blackburn: but, upon the 
whole, I agree that the judgment of the court below should be affirm¬ 
ed. The question is, whether the second plea is an answer to the 
declaration. It appeared to me at first to be necessary for the de¬ 
fendants to show that the Croydon Improvement Act, 10 G. 4, c. 
Ixxiii., was repealed by the 10 Viet. c. 15, ss. 21, 22, as to this pen¬ 
alty. But the argument of their learned counsel has convinced 
•me that it is not necessary to go that length. It is unneces- ‘- 
sary to consider whether an action at common law could be main¬ 
tained against the defendants for an injury of this description, or 
whether the party injured is limited to the penalty provided by the 
Gasworks Clauses Act. The defendants here are sued in their corpo¬ 
rate character under the special act 10 & 11 Viet. c. oxxiv.: and they 
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not mean to exonerate the company in respect of any liability unde? 
the local act. 

Pollock, C. B.—All the members of the court who are now pre¬ 
sent are unanimously of opinion that the judgment of the Court of 
Common Pleas is right, and must be affirmed. My Brother Black¬ 
burn, who has been obliged to go to Chambers, entertained some 
doubt; but he desired me to say that he is not disposed to dissent 
from the view taken by the rest of the court. It appears to me, that, 
in construing a'penal statute of any kind, we are bound to take care 
that the party is brought strictly within it, and to give no eft'ect to it 
beyond what it is clear that the legislature intended. If there be any 
fair and legitimate doubt, the subject is not to be burthened. Though, 
no doubt, in modern times, the old distinction between penal and other 
statutes has in this respect been discountenanced, still I take it to be 
a clear rule of construction at the present day, that, in the imposition 
♦^761 ^ duty, and still more of a penalty, if there be any 

fair and reasonable doubt, we are so to construe the statute as 
to give the party sought to be charged the benefit of the doubt. More 
might have been urged here in favour of the plaintiff, if the original 
clause and the subsequent one had been framed in such a way as to 
show that the legislature intended to make the penalty a substitution 
for the common-law remedy. But the general statute imposes pre- 
ci.sely the .same penalty as that which was imposed by the local act, 
and does not say, as is sometimes said, that the new penalty shall be 
in addition to the penalty already imposed. It does not pretend to 
be either a substitution of the right of action, or a cumulative pen¬ 
alty. Upon these grounds, it seems to me that the evident intention 
of the legislature was, not to make the party liable to a double pen¬ 
alty, but merely to substitute the person aggrieved as the person to 
sue, for the common informer. 

Br-S-MWELL, B.—I am of the same opinion. The defendants had 
no e-xistence until the passing of the 10 & 11 Viet. c. exxiv., which 
regulates and defines their rights and liabilities. That act may and 
ought to be read in connection with the Gasworks Clauses Act, 10 
Viet. c. 15, which was passed for'the purpose of consolidating in one 
act certain provisions usually contained in acts authorizing the making 
of gasworks for supplying towns with gas, and for insuring greater 
uniformity in the provisions themselves. The penalty clauses are 
introduced with this recital,—“ And with respect to the provision for 
guarding against fouling water, or other nuisance from gas, be it 
enacted as follows.” Tlie 21st section then enacts, that, “if the under¬ 
takers ,”—that i.s, the persons by the special act authorized to construct 
the gasworks.—“shall at any ‘time cause or sufter to be 
brouglit or to flow into any stream, reservoir, or aqueduct, 
pond, or place for water, or into any drain communicating therewith, 
any washing or other substance produced in making or supplying gas, 
or shall wilfully do any act connected with the making or supplying 
of gas whereby the water in any such stream, reservoir, aqueduct, 
pond, or place for water shall be fouled, the undertakers shall forfeit 
for every such offence the sum of 20Uf.” That is the consequence 
which is to ensue upon that act being done. The 22d section then 
goes on to provide how the penalty is to be recovered, and who shall 
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■ae for it. It enacts that “ the said penalty of 200Z. shall be reco¬ 
vered, with full co.sts of suit, in any of the superior courts, hy the 
person into whose water such washing or other substance shall be conveyed 
or shall flow, or tuhose water shall be fouled by any swh act as aforesaid; 
but such penalty shall not be recoverable unless it be sued for during 
the continuance of the offence, or within six months after it shall have 
ceased.” But it is said, that besides this, another consequence is to 
attach to the commis.sion of the prohibited act, because another act of 
parliament relating to the watching, lighting, and improving of the 
town of Croydon (10 G. 4, c. Ixxiii.), in s. 27 enacts that any company 
or other person making or supplying gas within the limits of the act, 
who shall suffer any itnpure matter to flow into any stream, &c. (pre¬ 
cisely the offence for which by tlie 10 Viet. c. 15 the undertakers are 
to pay the same penalt}’^), should be liable to a penalty of 200^ So 
that, according to the plaintiff’s contention, this company is to be lia¬ 
ble to a double penalty. It .seems to me, however, that that was not 
the meaning of the legislature; but that, in the absence of any clear 
enactment to the contrary, the defendants could only incur one penalty 
of 200f., to be recovered in the ’manner p<nnled out by the 10 r* 5 ' 7 g 
Viet. 0 . 15, s. 22. I do not think it neces.sary to hold that the *- 
10 G. 4, c. l.xxiii., is abrogated. On the contrary, I do not think it is. 
Any person now setting up gasworks in the town of Croydon might 
be liable to the penalty under the local act. Why should one set of 
offenders be liable to one penalty and another set to another and dif- 
fereat penalty for the same offence? Further, as was put by Wil¬ 
liams, J., in the court below, the Gasworks Clauses Act imposes a 
further penalty of 20/. a day, to be recovered by the party injured, 
for each day that the nuisance shall be continued after notice: and the 
local act imposed a like dail}' penalty for the like offence, to be paid, 
at the option of the justices, either to the informer or to the person 
injured. Is it to be said that a cumulative penalty of 20/. per day is 
given to the person injured? I think it is impossible to say that. It 
must be conceded that the 20/. penalty under the local act is gone as 
to this company. That is clear almost to demonstration : and, if the 
20/. penalty is gone, the 200/. penalty must be gone also. With all 
respect for the doubt intimated by my Brother Blackburn, I think 
the judgment of tke Court of Common Pleas was quite right, and 
should be affirmed. 

Ch.\NXELL, B.— I must own that I have felt dispo.sed to participate 
in the doubt entertained by my Brother Blackburn: but, upon the 
whole, I agree that the judgment of the court below should be affirm¬ 
ed. The question is, w'hethcr the second plea is an answer to the 
declaration. It appeared to me at first to be nece.ssary fi^r the de¬ 
fendants to show that the Croydon Improvement Act, 10 G. 4, c. 
Ixxiii., was repealed by the 10 Viet. c. 15, ss. 21, 22, as to this pen¬ 
alty. But the argument of their learned coun.sel has convinced 
•me that it is not necessary to go that length. It is unneces- *- 
sary to consider whether an action at common law could be main¬ 
tained against the defendants for an injury of this de.scription, or 
whether the party injured is limited to the penalty provided by the 
Gasworks Clauses Act. The defendants here are sued in their corpo¬ 
rate character under the .special act 10 & 11 Viet. c. exxiv.: and they 
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are sued for a penalty created by the local act of 10 G. 4, c. Ixxiii. 
I am clearly of opinion that this plea is an answer to that action. I 
cannot understand how, as a corporation, they can be liable to penal¬ 
ties under the local act. 

Mkllob, J.—I must confess that I also entertained some doubt: 
but I am satisfied by the reasoning of my Brothers Bramwell and 
Channel!. I am satisfied that the penalty to w'hich these defendants 
are liable is not given to the common informer. As regards other 
persons, the local act may still have force. But, as to these defend¬ 
ants, the true effect of the special act and the Gasworks Clauses Act, 
is, to enable them to erect g.asworks and to do all things necessary foi 
supplying the town and neighbourhood with gas, subject to certain 
conditions, one of which is, that, if they foul any stream, Ac., they 
shall be subject to the penalties provided by the general act. I do 
not feel called upon to offer any opinion as to whether or not those 
penalties are the only reparation for the fouling which the party 
injured is entitled to sue for. 

PiGOTT, B.—I am of the same opinion. If the persons mentioned 
in the 10 G. 4, c. Ixxiii., s. 27, do the acts' enumerated in that section, 
they may still be liable to the penalties imposed by that statute, if 
they have not statutory powers. But the present defendants 
J *are an incorporated company having statutory powers to do 
what they have done, subject to certain penalties if any injury is 
thereby caused to any individual: they are to erect gasworks, Ac., 
subject to the provisions in the special act and in the Gasworks 
Clauses Act contained. The penalties in ss. 21 and 23 are, with 
reference to persons acting under those acts, given in substitution of 
the penalties contained in the local act. Judgment alfirmied. 
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TWENTY-SEVENTH YEAR OF THE REIGN OF VICTORIA. 1864. 


The Judges who usually sat in banco in this Term, were,— 
Krle, C. J., Willes, J., 

Williams, J., Keating, J. 


MEMORANDA. 

The Hon. Mr. Justice Wightman, one of the Judges of the Court 
of Queen’s Bench, died at York, on the lOlh of December, 1863, after 
a few hours’ illnes.s, in his 80th year. 

He was appointed a Judge of that Court in Hilary Vacation, 1841. 

William Slice, Esq., Q. S., who was appointed a Judge of the Court 
of Queen’s Bench in the room of the late Mr. Justice Wightman, took 
the oaths in Court on the. 2d day of this Term. 

The learned Judge shortly afterwards received the honour of knight¬ 
hood. 

On the 13th of January, 1854, Mr. Serjt. Ballantine received a 
Patent of Precedence, to take rank ne.xt after Powell, Q. C. 
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♦ALDRIDGE v. THE GREAT WESTERN RAILWAY 
COMPANY. Jan. 20. 


Any condition limiting the liability of a railway company as carriers mast be a condition 
jast and reasonable in the judgment of the court, and must be set oat in a written (or printed) 
contract signed by or on behalf of the consignor of the goods* 

Certain packages called empties*' were delivered to a railway company to be carried to a 
place beyond their line, the person by whom they were delivered signing on the consignor’s 
behalf a printed note containing the following among other conditions 

1. The company will not bo answerable for the loss or detention of, or damage to, wrappers 
or packages of any description charged by the company as 'empties.' 

"2. Kor in respect of goods destined for places beyond the limits of the company's railway; 
and, as respects the company, their responsibility will cease when each goods shall have been 
delivered over to another currier in the usual course for further conveyance. Any money which 
may bo received by the company as payment for the conveyance of goods beyond their own 
limits will be so received only for the coDvcnience of the consignors, and for the purpose of 
being paid to the other carrier. 

" 3. The company will not be liable for any loss of or injury to articles, except on proof that 
such loss or injury was occasioned by tho neglect or default of the company or its servants." 

The goods were curried duly to Gloucester, where the defendants' line ended, and were there 
handed over to the Midland Railway Company in further prosecution of the transit, after which 
the detention and damage of which the plaintiff complained took place :— 

Held, that the second of the above conditions discharged tho defendants from liability in respect 
of the damage and detention complained of. 

Hold, also, that a signature of the special contract by a "railway agent" employed by tho 
consignor to deliver and by the company to receive the goods for them, is a sufficient signature 
to satisfy the 7th section of tho Railway Traffic Act, 1864. 

Semile^ that the company were not to be considered as mere gratuitous bailees because the 
"empties" are carried free of charge,—the contract for payment for tho same packages when 
forwarded full, including a contract or engagement on their part to make no additional charge 
for returning them when empty. 

This was an action against the Great Western Railway Company, 
as carriers, for the loss of certain tubs, package.s, and baskets of the 
plaintiff which had been delivered to them to be carried “for reward,” 
as the declaration alleged, for the plaintiff, from Hereford to Tiverton, 
but which were lost through the defendants’ negligence. 

The defendants pleaded—first, not guilty,—secondly,—that the 
goods were not delivered to them to be carried on the terms in the 
declaration mentioned,—thirdly, as to the loss aud detention, a special 
contract in writing under the Railway and Canal Traffic Act, 1854, 
17 & 18 Viet. c. 31, signed by the person delivering the goods, and 
containing .a just and reasonable condition, viz. that the defendants 
should not be liable for any loss or detention of or damage to goods 
♦destined for any place beyond the limits of the defendants’ 
railway, after they should have been delivered by the defend¬ 
ants tc another railway; that the goods in question were destined for 
a place beyond the limits of the defendants’ railway; and that the loss 
and detention occurred after they had been delivered over to another 
carrier. Upon these pleas the plaintiff joined issue. 

The cause was tried before Byles, J., at the sittings in London after 
last Trinity Term. The facts which appeared in evidence were as 
follows;—The plaintiff is a fruit-dealer at Tiverton, and had sent the 
tubs and baskets in question full of fruit from that place to Hereford 
by railway. When the contents were disposed of, the tubs and 
baskets were collected by certain persons named R. T. Smith k Co., 
and by them brought to the Great Western railway station at Here¬ 
ford, directed to the plaintiff at Tiverton. Nothing was paid or 


•■583] 


Digitized by 


Google 



COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 583 


agreed to be paid for the carriage of them,—it being the practice of 
railway companies to carry " empties” (packages which have passed 
over their lines full, and are on their way back to be used again) free 
of charge. On delivering the packages to the company at Hereford, 
Messrs. Smith & Co. signed a printed note containing the following 
"conditions— 

"1. The company will not be answerable for the loss or detention 
of, or for damages to, any goods, arising from fire, civil commotion, 
tempest, or act of God; nor for the loss or detention of, or damage to, 
wrappers or packages of any description charged by tlie company as 
empties; nor for any lo.ss or detention of, or damage to, any package 
arising from its being insufBciently or improperly packed, marked, 
directed, or described, or from its containing a variety of articles 
liable by breaking to darn.age each other; nor for leakage arising 
from bad casks or •cooperage, or from fermentation ; and no 
claim for deficiency, damage, or detention will be allowed un- ^ 
less made within three days after the delivery of the goods, nor for 
loss, unless made within seven days of the time that they should have 
been delivered. 

“2. If goods (other than perishable goods, which will be dealt with 
tinder the next condition) are refused to be received by the consignee, 
they will be carried back and redelivered to the consignor, who will 
be required to pay the charge for such back-carriage and redelivery, 
in addition to the eharge for carriage, if not paid. 

"3. All goods, from whomsoever received, or to whomsoever be¬ 
longing, shall be subject to a general lieu of the company for any 
moneys that may be due to the company at the time by the owners 
or by the persons who shall have delivered the same to the company: 
and if, after fourteen days’ notice shall have been given to the con¬ 
signors that such goods are detained for any claim of the company, 
the money due be not paid, the goods will, at the di.scretion of the 
company, be .sold to defray the company’s claims, and all expenses 
incurred thereon. Meat, fish, fruit, and all other perishable articles 
refused by the consignees, or neglected to be taken away on arrival 
of the trains, will, at the di.scretion of the company, be immediately 
disposed of. 

"4. The delivery of goods will be con.sidered to be complete, and 
the responsibilities of the company to terminate, when the goods shall 
be unloaded and placed in the care of the consignee, his agent or ser¬ 
vant. The company will not be liable in respect of the removal of 
goods into or out of the con.signor’s or consignee’s wagon, ship, craft, 
wharf, or premises, which removal will be at his risk and expense: 
nor will the company be liable in respect of goods left on ♦their r*ggg 
premises until called for, or to order, or left or warehoused for *■ 
the convenience of the consignor consignee. 

"6. The company do not pledge themselves to the time of starting 
or arrival of the trains, nor will they bo liable for loss of market 
arising from delay, over-carriage', or detention of any train, whether 
in starting, or at any of the stations, or in the course of the journey. 
The company do not undertake to send goods by any particular train, 
if they cannot be conveniently sent by that train, notwithstanding the 
goods may have been received at the station. 
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" 6. The company will not be liable in respect of goods destined for 
places beyond the limits of the company’s railway; and, as respects 
the company, their responsibility will cease when such goods shall 
have been delivered over to another carrier, in the usual course, for 
further conveyance. The company undertakes, if practicable, to 
deliver such goods to another carrier, to be carried by such other 
carrier on the same terms and conditions as are herein contained, or, 
at the company’s discretion, to suffer them to remain on their premises 
pending communication, at the owner’s risk. Any money which may 
be received by the company as payment for the conveyance of goods 
beyond their own limits will be so received only for the convenience 
of the consignor, and for the purpose of being paid to the other 
carrier. 

“ 7. All goods left until called for, or to order, or suffered to remain 
upon the company’s premises, or, at the option of the company, left in 
the company’s wagon, will so remain at the risk of the owners, and 
after twenty-four hours from their arrival will be subject to the usual 
charges of the company, if warehoused, or to the usual charge for de¬ 
murrage, if left in wagons. 

company will not be answerable for the *loss or 
-I detention of any goods which may be untruly or incorrectly 
declared or described in the declaration or receiving-note furnished to 
the company. All parcels of goods and packages the contents of 
which are not specifically declared by the senders, will be charged in 
the highest class, and, if not exceeding 500 lbs. in weight, will be con- 
sidered as each containing difterent kinds of articles, and will accord¬ 
ingly be charged for separately as ‘smalls.’ 

“9. The company will not be liable for loss of or injury to any 
articles, goods, or things in or about the receiving, forwarding, or 
delivering thereof, or for any consequential damage connected with 
the carriage, except on proof that such loss, injury, or damage was 
occasioned by the neglect or default of the company or its servants. 

“10. All goods left witli the compan 3 ', and not taken away after 
fourteen days’ notice to the consignor or consignee, and all empties 
not taken away within fourteen days after arrival, will be sold, and 
the proceeds, after defraying expenses and any claim of the company, 
will be handed over to the owner upon application. 

“N. B. The above conditions are those upon which alone the com¬ 
pany will carry goods wherever or howsoever received, and do not 
afi'ect the company’s rights as carriers under the Carriers Act, 1 W. 4, 
c. 68, as to the goods therein enumerated or referred to. 

“N. B. The conditions cannot be altered or dispensed with by any 
person whomsoever, and are applicable for the whole distance carried 
over the Great Western, the Bristol and Exeter, the South Devon, the 
South Wales railways, and any other railway or conveyance in con¬ 
nection.therewith, or with either of them.” 

The Great Western Railway joins the Midland ^Railway at 
-I Gloucester; and it was proved that the packages in question 
were delivered safely at Gloucester by the defendants’ servants to the 
Midland Railway Company, to be carried by them to Bristol, and 
there delivered to the Bristol and Exeter Railway Company to be by 
them car’-ied to their destination, Tiverton Junction. They were de- 
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livered upon the company’s premises by Me.ssrs. Smith & Co., who 
appeared to be "general railway agents,’’ who kept a receiving-house 
and collected goods for carriage on the railway, by carts on which 
were painted the words “Great Western Railway Carriers.’’ 

For the defendants it was submitted, that, according to the conditions 
upon which they received the packages, they were not liable for any 
loss or detention which occurred off their own line; that they were mere 
gratuitous bailees, and therefore all that was incumbent on them, was, 
to carry the goods on their line, and deliver them with reasonable 
care to the next line;- and, further, that the plaintiff should have 
given some affirmative proof of negligence on the part of the com¬ 
pany’s servants,—of which there was none whatever beyond the mere 
fact of the detention of the packages for three weeks. 

For the plaintiff it was insisted that she was not bound by the 
conditions. Smith & Co., who signed them, not being her agents, but 
the agents of the company. And it was further insisted that the 
conditions were not just and reasonable, and therefore not binding on 
the plaintiff. 

A verdict was found for the plaintiff, damages 201 .; leave being 
reserved to the defendants to move to enter the verdict for them, if 
the uourt should think that under the circumstances they were not 
liable. 


M. Smith, Q. C., in Michaelmas Term, 1862, accordingly r,.-oQ 
^obtained a rule nisi to enter a verdict for the defendants, “on ^ 
the ground that the declaration was not proved ; that, according to 
the terms on which the goods were received, the defendants were not 
liable for the delay and damage; that they were not liable, on the 
terms of the consignment-note; that, if the consignment-note was not 
binding oft the plaintiffs, the defendants were still not liable, as gratui¬ 
tous bailees, for the detention and damage, and that they performed 
the duty they undertook; and that there wits no proof of sueh negli¬ 
gence as made them Hable.” The court were to draw inferences of 
fhet, and the power of amendment was re.servcd. 

Sykes, in Hilary Term last, showed cause.—It is a fallacy to .say 
that these empties are carried gratuitously. The price charged for 
the conveyance of the packages when full includes the charge for 
carrying them back empty. Besides, even a gratuitous bailee is liable 
for gross negligence: Coggs v. Bernard, 2 Ld. Raym. 909, Com. 133, 
1 Salk. 26,. 3 Salk. 11, Holt 13; Hutton i’. Osborne, 1 Selw. N. P. 
445 (12th edit.); though there seems from the cases to be some diffi¬ 
culty as to what gross negligence means,—see the judgments of Bay- 
ley, B., in Owen v. Burnett, 2 C. & M. 353, 4 Tyrwh. 133, of Parke 
B., in Wyld v. Pickford, 8 M. & W. 443, of Lord Denman in Hinton 
V. Dibbin, 2 Q. B. 646 (E. 0. L. R. vol. 42), 2 Gale & D. 36, and of 
Rolfe, B., in Wilson v. Brett, 11 M. & W. 113,—at all events, there 
was such negligence here as the defendants are clearly responsible for. 
If the company were gratuitous bailees, they are not within the Rail¬ 
way Traffic Act at all; for, that act only applies to common carriers 
for hire. [Byles, J.—Strike out of the third plea all about the 
Railway Traffic Act, and see if what is left of the plea discloses an 


answer. The defendants say they received the *goods subject 
to certain special terms, one of which is that they are not to 
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be liable for loss, detention, or damage to wrappers or packages 
charged as "empties,” and another that they are not to be re.sponsible 
for goods destined for places be^’ond their railway, when such goods 
have been delivered over to another carrier in the usual course for 
further conveyance. Williams, J. — The act impo.ses fetters upon 
the company, not on the customer.] One object of the act was, to 
protect the owners of the goods against improper bargains. Assuming 
the contract to be within the act, the consignment-note was not shown 
to have been signed by the plaintiff or by any agent on her behalf. 
Smith & Co. were the agents or collectors of the company. The 
company, when they undertake to carry goods from A. to B., are 
responsible though part of the journey be performed on other than 
their own line. By s. 7 of the Railw.ay Traffic Act, the conditions 
must be such as the court or judge shall adjudge to be just and 
reasonable: and "if any part of such contract should be thought by 
the judge unrea.sonable, the whole may be held void:” per Erie, J., 
in Peek v. The North Statfurdshire Railway Company, E. E. & B. 980 
(E. C. L. R. vol. 96). [J/. Smith, Q. C.—That has been overruled.] 

In Mu.schamp v. The Lancaster and Preston Junction Railway Com¬ 
pany, 8 M. & W. 421, a parcel was delivered, at Lancaster, to the 
Lanc.astcr and Preston Junction Railway Company, directed to a 
person at a place in Derbyshire. The person who brought it to the 
station oll'crod to pay the carriage, but the book-keeper said it had 
better be paid by the person to whom it was directed, on the receipt 
of it. The Lancaster and Preston Junction Railway Company were 
known to be proprietors of the line only as far as Preston, where the 
railway unites with the North Union line, and that afterwards with 
another, and so on into Derbyshire. The parcel having been lost 
•^901 '*■ ^wa.s forwarded from Preston,—it was held that the 

■' Lancaster and Pre.st(jn Railway Company were liable for its 
loss. In M’Manns v. The Lancashire and Yorkshire Railway Com¬ 
pany, 4 llurlst. & N. 327, 349, Williarn.s, J., s.ays, “The comp.any 
may make special contracts with their customers, provided they are 
just and reasonable, and signed ; and whereas the monopoly created 
by railways compels the public to employ them in the conveyance of 
their goods, the legislature have thought lit to impose the further 
security that the courts shall see that the condition or special contract 
is just and reasonable." Is it just or reasonable that a company shall 
receive goods to be forwarded to a place beyond their own lino, and 
then seek to limit their responsibility in the w.ay attempted here? In 
Mytlon V. The Midland Railway Company, 4 llurlst. & N. 615, the 
plaintiff took at the Newport station of the South Wales Railway 
Company a ticket from Newport to Birmingham, for which he paid 
the entire fare. The South Wales Railway extends from Newport to 
within twelve miles of Gloucester, wiiich latter distance is traversed 
on the Great Western Railway; and the Midland Railway Company 
have a line from Gloucester to Birmingham. By arrangement between 
tlie three eompanies, tickets are issued for the entire distance, and the 
fares are divided between them according to the mile.agc travelled on 
each line. At Gloucester the plaiutilf took his portmanteau from the 
South Wales railway carriage and delivered it to a guard of the Jilid- 
land Railway Company. On the arrival of the train at Birmingham, 
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the portmanteau was missing. The court held that the contract was 
an entire contract with the South Wales Railway Company to convey 
the whole distance from Newport to Birmingham, and consequently 
that the Midland Railway Company were not liable.(a) 

*Monlagut Smith, Q. C., and T. J. Clark, in support of the [-*-01 
rule.—There was nothing to show that the defendants were any ^ 
other than gratuitous bailees. [Williams, J.—I should pause before 
I held this to be a gratuitous bailment.] It was so put at the trial, 
and has been so put on this argument. [Williams, J.—I protest 
against being suppo.sed to hold that giving the privilege of sending 
empties free constitutes the company gratuitous bailees.] It is diffi¬ 
cult to say that an article which is carriedfree” is carried “for 
reward.” \As to the written contract, two questions arise,—one 
whether it binds the plaintiff at all,—the other, whether it is within 
the restrictions of the Railway Traffic Act. As to the first, the evi¬ 
dence showed that Messrs. Smith & Co. were the mutual agents between 
the company and the .sender of the goods. [Byles, J.—Smith k Co. 
were clearly agents for the railway company: and, if so, was not a 
delivery to them a delivery to the company ?] At all events the de¬ 
fendants’ liability is excluded by the terms of the special contract. 
Whatever may have been formerly thought by some judges, it is 
clearly settled now, that, if any one of the conditions negativing the 
company’s liability is just and reasonable, it affords an answer to the 
action. Here, no just exception can by possibility be made to the 
first or the second condition. The sixth and the ninth are also, it is sub¬ 
mitted, good. The duty of the defendants was performed when they 
carried these packages to Gloucester and there delivered them to the 
servants of the Midland Railway Company. In Blake v. The Great 
Western Railway Company, 7 Hurlst. k N. 987, Cockburu, C. J., 
says: “It has been settled, that, where a railway company enters into 
a contract for the conveyance of goods to a distance extending not 
merely over their own line, but over the whole or some portion of 
any other line of railway with which it is ‘connected, the com- r*f;qn 
pany so contracting is liable, not only for the loss of the goods ‘■ 
upon their own line, but also in respect of the loss of the goods upon 
the line not their own. I think that position obtains in the case of 
passengers. If a railway company chooses to contract to carry passen¬ 
gers not only over their own line but also over the line of another 
company, either in whole or in part, the company so contracting 
incurs all the liability which, would attach to them if they had con¬ 
tracted solely to carry over their own line.” But there the defendants 
took the price of the whole journey. Here, nothing being paid, the 
defendants’ contract is simply to carry to the end of their own line. 
Upon the face of these conditions, it is impossible to inffr a contract 
to carry over the three sets of lines. In Lewis v. The Great Western 
Railway Company, 5 Hurlst. k N. 867, the following conditions were 
held to be just and reasonable,—“No claim for deficiency, damage, or 
detention will be allowed, unless made within three days after the 
delivery of the goods; nor for loss, unless made within seven days 
of the time they should have been delivered:” and “ the company 

(a) See The Midland Railway Company, app., Bromley, resp., 17 C. B. 372 (E. C. L. B. 

84). 
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will not be answerable for the loss or detention of any goods which 
may be untruly or incorrectly described in the receiving note." In 
Harrison v. The London, Brighton, and South Coast Railway Com¬ 
pany, 2 Best & Smith 122 (E. C. L. R. vol. 110), a passenger by 
railway from London to Worthing took with him two horses and a 
retriever, the horses were put into a hor.se box, and a servant of the 
defendants proposed that the dog should be placed in the horse-box, to 
which the plaintiff assented. The dog was fastened in the horse-box by 
means of a leather collar round its neck, and a strap thereto, which passed 
through a ring fixed to the side of the horse-box: the collar and strap 
were furnished by the plaintiff, and were his property. The plaintiff’s 
*Kqq-| •agent signed a ticket, subject to the following conditions,— 

“ The company will not be liable in any case for loss or dam¬ 
age to any horse or other animal above the value of 40?., or any dog 
above the value of 5?., unless a declaration of its value, signed by the 
owner or his agent at the time of booking the same, has been given to 
them, and by such'declaration the owner shall be bound, the company 
not being in any event liable to any greater amount than the value so 
declared. The company will in no case be liable for injury to any 
horse or other animal or dog, of whatever value, when such injury 
arises wholly or partially from fear or restiveness. If the declared 
value of any horse or other animal exceed 40?., or any dog 51., the 
price of conveyance will, in addition to the regular fare, be after the 
rate of 2§ per cent., or 6c/. in the pound, upon the declared value 
above 40?. [or 5?.], whatever may be the amount of such value, and 
for whatever distance the horse or other animal is to be carried.” It 
was held by the Exchequer Chamber(o) that these conditions were 
just and reasonable.!?*) [Williams, L—I cannot think it reasonable 
that the company should stipulate for freedom from liabilitj' for loss 
or- damage occurring on other lines, where they contract for the 
carriage the whole way. If they undertake to carry the whole dis¬ 
tance, they make the other railways their agents for the carriage on 
their own lines; and it cannot be reasonable for them to contract that 
they shall not be responsible for the negligence of their agents.] The 
mere fact of the packages not having reached their destination, is not 
♦ P^’^of of negligence: Gilbart v. ‘Dale, 6 Ad. & E. 543 (E. C. 

L. R. vol. 27); Bird v. The Great Northern Railway Company, 
28 Law J. Exch. 3. Here, the only evidence was, that the packages 
did not arrive until three weeks after the}-^ should have arrived, and 
that they were then in a damaged state: there was no evidence to 
show how or where the damage was occa.sioned. Where the evidence 
is quite as consistent with one view as the other, the party on whom 
the onus lies fails to make out his case: per Crowder, J., in The Mid¬ 
land Railway Company, app., Bromley, resp., 17 C. B. 382; Cotton 
«. Wood, 8 G. B. N. S.568 (E. C. L. R. vol. 98); Haramackv. White, 
11 C. B. N. S. 588 (E. C. L. R. vol. 103). 

It being intimated to the court that the principal question was now 

(a) Contrary to Cbe opinions of Cockburo, C. J., and Blackburn, J., in the court below, and 
of Wildo, B., in the court of error. And see Simons v. The Great Western Railway Company, 
18 C. B. 805 (E. C. L. R. vol. 86); The London and North Western Railway Company, app., 
Punham, resp, 18 C. B. 826. 

(4) Vide post, 597, 598. 
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awaiting the judgment of the House of Lords in Peek v. The North 
Staifordshire Railway Company, they suspended their judgment 
herein. Cur. adv. vult. 

Williams, J., now delivered the judgment of the court :(a)— 

This was an action against the defendants as carriers. The declara¬ 
tion stated that the defendants as common carriers received certain 
tubs, packages, and baskets of the plaintift) to be safely carried for 
reward from Hereford to Tiverton Junction and there delivered to the 
plaintiff; and charged that the defendants did not duly deliver them 
or take due care of them. 

The defendants pleaded,—first, the general issue,—secondly, that 
the goods were not delivered to them to be carried on the terms in 
the declaration mentioned,—thirdly, as to the loss and detention, a 
special *contract in writing under the Railway Traffic Act, 
i8o4 (17 & 18 Viet. c. 31), signed by the person delivering the ^ 
goods, and containing what the defendants alleged to be a reasonable 
and just condition, viz., that the defendants should not be liable for 
any loss or detention of or damage to goods destined for any place 
beyond the limits of the defendants’ railway, after they should have 
been delivered by the defendants to another railway; that the goods 
in question were destined for a place beyond the limits of the defend¬ 
ants’ railway ; and that the loss and detention occurred after they had 
been delivered over to another carrier. Issue was joined on these 
pleas. 

On the trial, it appeared that the plaintiflf was a fruit-dealer, and 
had sent the tubs and baskets which were the subject of the action, 
full of fruit, to Hereford. It was the understanding and the practice 
between the plaintiff and defendants that the baskets or tubs which 
had been delivered to the defendants full should when empty be re¬ 
turned or despatched by the defendants as “empties,” without further 
charge. Accordingly, from Hereford the tubs, packages, and baskets 
were sent by the plaintiff as “ empties,” and directed to the Tiverton 
Junction. They were delivered to the railway, and booked at Here¬ 
ford for Bristol only, by a person of the name of Smith, a general 
carrier, who appears to have acted for both parties, and who was 
alleged to be the common agent of the plaintiff and defendants. He 
signed in the plaintiff’s name a printed contract containing amongst 
other conditions the following;— 

“ 1. The company will not be answerable for the loss or detention 
of, or damage to, wrappers or packages of any description charged 
by the company as ‘ empties.’ 

“2. Nor in respect of goods destined for places ’"beyond r*Kga 
the limits of the company’s railway; and, as respects the com- 
pany, their responsibility will cease when such goods shall have been 
delivered over to another carrier in the usual course for furtheir con¬ 
veyance. Any money which may be received by the company as 
payment for the conveyance of goods beyond their own limits, will 
be so received only for the convenience of the consignors, and for the 
purpose of being paid to the other carrier. 

“3. The company will not be liable for any loss of, or injury to 

(a) The case was argued before Erie, C. J., Williams, J., Willes, X, and Keating, J. 
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articles, except on proof that such loss or injury was occasioned by 
the neglect or default of the company or its servants.’’ 

The goods were duly carried and forwarded as far as Gloucester, 
where the defendants’ railway ends. From Gloucester to Bristol, 
they were carried on the Midland Railway, and from Bristol to Tiver¬ 
ton Junction on the Bristol and Exeter Railway. The damage and 
detention happened after the goods had left the defendants’ line. 

The learned counsel for the plaintiff contended that the conditions 
on which the defendants relied for protection were not just and rea¬ 
sonable conditions within the proviso in the Railway and Canal 
TraflBc Act, 1854, 17 & 18 Viet. c. 31, s. 7; and that the contract for 
the conveyance of the goods had not been signed by the person 
delivering them. 


It was not contended that the defendants were not common carriers: 
but it was contended that they were not in this case carriers /or 
reward. 

All amendments were left in the discretion of the court. 

The jury found a verdict for the plaintiff, damages 201. The de 
fendants had leave to move to enter a nonsuit; the court to draw any 
inferences of fact consistent with the finding of the jury as to the 
amount of damages. 

*After argument, the court suspended its decision until the 
publication of the judgment of the House of Lords in the case 
of Peek V. The Nortli Staffordshire Railway Company,—since re¬ 
ported in 32 Law J. Q. B. 241. 

The result of that decision, so far as it is applicable to the present 
case, is this, that any condition limiting the liability of a railway 
company as carriers must be a condition just and reasonable in the 
judgment of the court, and must be set out in a written contract 
signed by or on behalf of the consignor. The first question, there¬ 
fore, which arises is, whether either the first condition, that the com¬ 
pany will not be liable for packages charged as empties, or the second 
condition, that they will not be liable in respect of goods lost or 
damaged beyond the limits of the company’s railway, be just and 
reasonable. Either of these two conditions, if legal, would suffice to 
protect the defendants. > 

It will be unnecessary to discuss the first condition, if the second 
is legal. But, as to the first condition, we may observe that we are 
by no means prepared to accede to the suggestion, that, because no 
charge is made for the return of empty packages, therefore the com¬ 
pany necessarily convey them on their own line gratuitously. The 
company may justly be considered as having had the carriage of the 
empties prepaid in the shape of the previous payment for the carriage 
of the same packages when full, including an obligation on the rail¬ 
way to carry the empties back without further charge. 

We are, however, of opinion that the second condition is legal, and 
does protect the defendants. The railway company do not thereby 
attempt to protect themselves from injuries or delay happening on 
their own line, or through the negligence of themselves or of their 
own servants, or even on a further line where *they have 
-1 received any compensation for carriage on that further line. 

Even if the full carriage down to their ultimate destination had 
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been paid on these empties, it would, by the e.xpre.ss words of the 
condition (so far as regards thp excess over and above the amount of 
carriage on the defendants’ own line), have been received for the pur¬ 
pose of being handed over to the further carrier. The company, 
therefore, when they forward goods on a further line, have no control, 
and receive no payment. To stipulate that under these circumstances 
they shall not be responsible for loss or delay on the further line, 
seems to us just and reasonable. 

It may be objected, as above suggested, that the company do in the 
case of empties receive and retain payment for the whole transit, 
because payment has been previously received by them in the shape 
of tlie carriage paid for the conveyance of the packages when full, 
and also for the obligation on the railway company to carry or send 
the empties to their ultimate destination without charge. But, sup¬ 
pose the further railway had been paid in money by the defendants 
for carrying the empties, then the defendants, though they might 
have received, yet they would retain no value for the transit on the 
further line. It makes no difference, if, instead of paying the further 
railway in money, they pay by reciprocating the service, and carrying 
on their own line empties coming from the further line, or by any 
other arrangement onerous to themselves and beneficial to the further 
line. 

The evidence in this case affords no information as to the dealings 
between the railwa\'s. But, as we cannot assume that an ordinary 
tradesman furnishes goods or labour in the way of his trade gratui¬ 
tously, so ^neither can we assume without proof that one rail- r*rjgg 
way is in the habit of carrying empties for another railway *- 
without any reciprocation of the benefit or any compensation of any 
kind. Therefore the company, in the case of empties forwarded on 
another line, cannot be taken, either directly or indirectly, to receive 
for their own benefit any portion of the carriage on the further line. 

The remaining question is, whether the special contract in this case 
was duly signed. Smith seems to have been a carrier employed both 
by the plaintiff and the defendant, and employed by the plaintiff in 
this particular instance to cart and deliver the empties to the rail¬ 
way. He signs the contract in the name of the plaintiff. We can 
discover no good reason why his signature should not bind the plain¬ 
tiff. The utmo.st that can be said, is, that the plaintiff had little choice 
but to employ him, and that he was agent for both parties. But the 
plaintiff did in fact employ him; and, in general, the signature of a 
common agent binds either party. It has been repeatedly so held 
upon the construction both of the 4th and the 17th section of the 
Statute of Frauds: see the cases collected in Sugden’s Vendors and 
Purchasers, 14th edit. p. 147. 

There was, therefore, in this ca.se a protection afforded to the 
defendants by a reasonable condition contained in a signed contract 
within the true meaning of the Railway and Canal Traffic Act, as 
interpreted by the House of Lords. 

But we must not be considered as deciding, that, in the ca.se before 
the court, it was necessary for the defendants to bring them.selves 
within the proviso in that act of parliament; for, the result of the 
facts in this particular case may be that the defendants’ undertaking 
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as carriers extended only to the transit on their *own line, and 
that, in forwarding the goods on a farther line, the defendants 
acted merely as forwarding agents. It is not, however, necessary to 
decide this question, because, in either view of it, the rule to enter a 
nonsuit must be made absolute. Rule absolute. 



MACE o. PHILCOX. June 25. 

The powers eonierred upon local commiesioners or local boards of health nnder the lO A 1] 
Viet. cc. 34. 89, or under any special act, for regulating the mode of bathing on the sea-sbore, 
and licensing batbing-machines there, do not warrant the licensees of such machines in placing 
them on any part of the foreshore which is private property. 

This was an action of trespass against the defendant for breaking 
and entering a close of laud known as the beach or fore.shore of the 
sea, situate at Hastings, in the county of Sussex. The defendant 
pleaded not guilty by statute. The statutes noted in the margin of 
the plea were tlie 2 W. 4, c. xci., s. 71, 10 & 11 Viet. c. 89, s. 69, 11 
& 12 Viet. c. 63, s. 139, and 14 & 15 Viet. c. 98, ss. 1, 2,‘ 13. 

The cause came on to bo tried before Wightman, J., at the Spring 
Assizes at Lewes in 1863, when a verdict was found for the plaintiH; 
damages 40s., subject to the opinion of the court upon the following 
case:— 

1. On the 15th of February, 1862, the land upon which the tres¬ 

passes hereafter referred to were committed by the defendant was 
demised by and on belialf of Her Maje.sty for a term of years which 
is yet une.xpired, at a certain yearly rent and royalty payable to the 
Queen, her heirs and successors, under the following description,— 
“ All that piece or parcel of land or foreshore of the sea, containing 
in length from east to west 960 feet or thereabouts, and extending 
southwardly to low-water mark, which said piece of land, as to 950 
*6011 adjoins the sea-wall erected *in front of 

-* Carlisle Parade, in the town of Hastings, in the county of 
Susse.x, and as to 10 feet, the residue thereof, is situate in front of 
the beach at the east end of the said parade and sea-wall.” 

2. The said piece or parcel of land upon which the said trespasses 
are alleged to have been committed is situate throughout its entire 
length from east to west partly between high and low-water mark at 
average tides and partly above high-water mark at average tide.s, and 
as to about 100 feet of its length from east to west is sometimes at 
spring-tides entirely below high-water mark. 

3. For the purposes of this case, it is admitted, th*at, at the time of 
granting the said lease, the Crown was seised of the said land, and 
that the said lease was made by and on behalf of the Crown ; and that 
the plaintiff, before and at the time of the committing of the tres¬ 
passes Complained of, had possession of the said land under the said 
lease. 

4. On the 26th of February, 1851, the following notice was put up 
®n a conspicuous part of the said land:— 
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"Notice. 

" Whereas the removal of the sea-beach at Hastings has caused 
injury to the property abutting on such beach,— 

"Now, in order to prevent the danger of encroachment of the sea, 

"It is ordered that no stones nor beach be dug, gathered, carted, or 
taken away from the sea-shore within fifty feet of high-water mark. 

"Seymour. 1 Commissioners of Her Majesty’s, woods, 

“Charles Gore. > forests, land revenues, works, and build- 

" J. F. Kennedy. ) ings.” 

"Office of Woods, &c., London, 26th February, 1851.” 

5. It is not disputed as a fact by the defendant, *but its ad- r^^Qo 
missibility as evidense against him is disputed, that, on the *- 
19th of April, 1862, one George Dunn entered into the following 
agreement with the plaintiff:— 

“3, Carlisle Villas, Hastings. 

“April 19th, 1862. 

" Mr. Robert Mace. 

" Sir,—I hereby agree to pay to you the sum of five pounds {51.) 
for permission to use machines for bathing during the bathing season 
of this year opposite Carlisle Parade. " George Dunn.” 

And that the said George Dunn did after the making of the said 
agreement use and place bathing-machines on the said land, and pay 
to the plaintiff' the said sum of 51. referred to in the last-mentioned 
agreement. 

6. The spot opposite Carlisle Parade referred to in the said agree¬ 
ment is the locus in quo. 

7. Before the year 1854, no bathing-machines were used or placed 
on the sea-shore at Hasting-s, except between a point called Rocka- 
nore, referred to in the 2 W. 4, c. xci., s. 77, and the mouth of the 
Priory Water, referred to in the said act, and which did not include 
the locus in quo. 

8. In the year 1854, and from that time and until the end of the 
bathing season of the year 1861, the said George Dunn used and 
placed bathing-machines on the locus in quo without any interference 
from the Crown, and without permission from any person, except so 
far as the license from the local board of health constituted per¬ 
mission. 

9. In May, 1862, and on divers days and times between that date 
and the commencement of this suit, the defendant placed and con¬ 
tinued bathing-machines on the locus in quo: but, since 1854, no other 
persons *but Dunn and the defendant have done so, and they r.gQg 
have only done so under the circumstances mentioned in this ^ 
case. 

10. From time immemorial down to the passing of the 2 W. 4, c. 
xci., all persons were in the habit of bathing without bathing-machines 
from all parts of the sea-shore at Hastings: but by that act such power 
is given as appears by such act to the commissioners acting under it, to 
license bathing-machines and to make by-laws for the purpose of regu¬ 
lating such bathing-machines, and for fixing, altering, and removing 
stands for bathing-machines, and I'or the government and regulation of 
persons bathing in the sea adjoining the town of Hastings or the 
neighbourhood thereof: and by s. 77 of that act bathing except from 
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a bathing-machine is prohibited between the said point called Rocka- 
nore and the said mouth of the Priory Water. 

11. The limits of the jurisdiction of the commissioners under the 
said act did not extend westward beyond the mouth of the said Priory 
Water: and no public body existed prior to the passing of the act of 
the 14 & 15 Viet. c. 98, hereinafter more particularly referred to, 
having jurisdiction to licence bathing-machines over the locus in quo. 

12. The sea-beach or foreshore throughout the whole length of the 
borough of Hastings, including the locus in quo, has been from lime 
immemorial used by the public for all pur])o.ses of passing and repass- 
ing, for the plying of pleasure-boats, unloading vessels, drying nets, 
and generally (except so far as appears in this dhse to the contrary) as 
a place of public resort, subject, since the passing of the 2 W. 4, c. xci., 
to the jurisdiction conferred by the said act on the commissioners act¬ 
ing under it; and, since the passing of the 14 & 15 Viet. c. 98, subject 

jurisdiction granted by the public ^health acts to the 
^ local board of health for the district of Hastings. 

13. On the 20th of March, 1851, a provisional order for the appli¬ 
cation of the Public Health Act, 1848, to the borough of Hastings, 
was duly ma<le; and by the said order the general board of health 
did, after reciting amongst other things, the local act of 2 W. 4, c. 
xci., and another local act passed in the 2d year of the reign of W. 
4, intituled “ An Act for better paving, lighting, and watehing, and 
otherwise improving the town of St. Leonard, in the county of 
Sussex,” amongst other things, order and direct as follows— 

“(1.) That, from and after the passing of any act of parliament 
confirming this present order, the Public Health Aet, 1848, and every 
part thereof, except the section numbered 50 in the copies of that act 
printed by Her Majesty’s printers, and e.xcept so much of the section 
numbered 12 in the said copies of the said act as provides ‘ that, in 
every district exclusively consisting of the whole or part of one cor¬ 
porate borough, the mayor, aldermen, and burgesses of such borough 
shall be, by the council of the borough, within and for such district 
the local board of health under this act,’ and, except so much of the 
said act as relates to tlie election or selection of members to serve on 
local boards of health under the said act, shall apply to ahd be in 
force within and throughout the entire area, place.s, and parts of 
places comprised within the boundaries of the said borough of 
Hastings, as the same were fixed for the purposes of the said act for 
the regulation of municipal corporations in England and Wales; and 
that the said borough and places and parts of places shall be and 
constitute one district for the purpose of the said Public Health Act 
accordingly. 

■‘(2.) Tliat the mayor, aldermen, and burgesses of the said borough 
Hastings, by the council of the said ‘borough, together 
-* with two persons duly qualified for election as members of the 
said council for the west ward of the said borough, shall constitute the 
local board of healtli under the aforesaid act. 

“(6.) That, from and after the passing of any act of parliament con¬ 
firming this order, such parts of the said local acts as are specified in 
the schedule hereunto annexed shall bo repealed, except in so far aa 
the same repeal any other act or acts of parliament. 

“ (8.) That, from and after the passing of any act of parliament con- 
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firming this order, such of' the said powers, authorities, and duties as 
are granted or imposed hy so much of the acts as shall not be repealed 
according to the provisions of this order, and so far as the same are 
not repugnant to or inconsistent with the said Public Health Act or 
this order, or any by-laws which shall be lawfully made under the 
said Public Health Act, shall be transferred to and be had and 
exercised by the said local board of health, and by such of the com¬ 
mittee, officers, and servants of the said local board as shall be appointed 
by such board in that behalf under the said Public Health Act, and 
shall be had and exercised in the same manner, as nearly as may be, as 
if such powers, authorities, privileges, and duties had been granted or 
imposed by the said Public Health Act. 

“(9.) That, from and after the passing of any act of parliament 
confirming this order, the said local board shall be the commissioners 
for executing such parts of the said local act as shall not be repealed 
according to the provisions of this order. 

“(11.) That, from and after the passing of any act of parliament 
confirming this order, all parts and places within the said borough of 
Hastings shall be within and subject to such of the provisions of the 
said local acts as shall not be repealed according to the provisions 
*of this order, as fully as if the same had always been subject r*gQg 
to and within the provisions of the sections numbered respcc- ^ 
tively in the copies of the secondly hereinbefore-recited local act 
printed by the King’s printers, from 83 to 85, and from 88 to 95, all 
inclusive, and from and after the establishment of a market within 
the limits of such local act, except the provision.s of the section num¬ 
bered 83 in the copies of the firstly hereinbefore recited local act, and 
except in so far as relates to any debts contracted on the security of 
rates a.s.ses.sable on any part within the limits of the said borough so 
fixed as aforesaid. 


“(17.) That, from and after the passing of any act of parliament 
confirming this order, the sections of the ‘Towns Improvement 
Clauses Act, 1847’ (10 & 11 Viet. c. 34), numbered respectively, in the 
copies of that act printed by Her Majesty’s printers, 53, 74, and 109, 
and the sections of “The Towns Police Clauses Act, 1847’ (10 &, 11 
Viet. c. 89), numbered respectively, in the copies of that act printed 
as aforesaid, 21 to 69, both inclusive, shall be incorporated with so 
much of the said local acts as remains unrepealed by this order, and 
with the said Public Health Act as applied to the said borough by 
this order, and any act of parliament confirming the same; and that 
the expre.ssion ‘the special act,’ used in the said sections, shall be con¬ 
strued to mean so much of the said local acts as remains unrepealed 
and the said Public Health Act so api)lied as aforesaid; and the 
expression ‘limits of the special act,’ used in the same sections, shall 
be construed to mean the district constituted by this order and any 
act of parliament confirming the same for the purposes of the said 
Public Health Act; and the expression ‘the commissioners,’ used in 
the said sections, shall mean the said local board.” 

The parts of the local acts referred to in this order to be repealed, 
are as follows, that is to say,— 


•The sections numbered respectively in the copies of the 
firstly hereinbefore-recited act of the 2 W. 4, c. xci., printed 
by the King’s printers, 2 to 10, both inclusive, 12 to 21, both inclu- 
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give, 23 to 30, both inclusive, 35 to 38, both inclusive, 40, 41, so 
much of the 46th as relates to appeals against orders therein de¬ 
scribed, 59, 66 to 70, both inclusive, 81, 82, 93 from and after the 
establishment of anj markets under and by virtue of the provisions 
of the secondly hereinbefore-recited local act, 94 to 96, both inclusive, 
98 to 104, both inclusive, 116 to 146, both inclusive, 159 to 163, both 
inclusive, 165, 166, 168 to 181, both inclusive, 183, 185 to 191, both 
inclusive: 

And the sections numbered respectively in the copies of the said 
secondly hereinbefore-recited act of the same year printed by the 
King’s printers, from 2 to 8, both inclusive, 10 to 23, both inclusive, 
25 to 30, both inclusive, 33 to 82, both- inclusive, except in so far as 
B. 64 gives any rights to James Burton, his heirs or assigns, or per¬ 
sons employed by him or them, 86, 87, from 96 to 106, both inclusive, 
from 108 to 121, both inclusive, 123, from 125 to 147, both inclusive: 

And so much of any unrepealed part of either of the said acts as 
fixes the amount of any penalty for any offence under either of the 
said acts, where the penalty for such offence is fixed by the Public 
Health Act, or by any by-law of the local board of health made under 
and by virtue of the Public Health Act, at an amount other than 
that fixed by either of the said local acts. 

14. The said provisional order was afterwards, on the 7th of 
August, 1851, duly confirmed by an act of parliament 14 & 15 Viet, 
c. 98, except as in the said act of parliament stated. 

•fiORl September, 1851, certain ‘by-laws were 

-* made by the local board of health for the said district of Hast¬ 
ings, and confirmed by the Secretary of State, for the purpose, amongst 
other things, of regulating bathing-machines licensed to ply for hire 
within the said district. By those by-laws, it is, amongst other things, 
provided, that all licenses should be in force for one year from the 
date thereof, or until the next general annual licensing meeting which 
should first happen, and no longer; that every such license should 
contain the number of the bathing-machines so licensed; and that the 
number of such bathing-machine should be painted in a conspicuous 
place on the top of each door, with figures not less than two inches 
in height. 

16. On the 3d of August, 1855, a certain by-law was made by 
the local board of health, and confirmed by the Secretary of State, 
whereby it was ordered, “ That, if any person should undress on the 
sea-beach or shore, or should bathe from such beach or shore between 
the hours of 8 o’clock in the morning and 9 o’clock in the evening 
(e.xcept from a bathing-machine), at any part of the sea-coast between 
the Priory Water and the town of St. Leonard, being within the 
district of the local board of health of the district of Hastings, in the 
borough of Hastings, such person should for every such offence, 
forfeit and pay any sum not exceeding 20s.” 

17. On the 3d of August, 1860, certain amended by-laws were 
made by the local board of health, and confirmed by the Secretary of 
State, whereby it was amongst other things ordered,—“That no per¬ 
son should bathe from the sea-shore, or from a boat within 100 yards 
thereof, at any part of the frontage between the old East Groyne and 
39 Martello Tower, without wearing drawers, between the hours of 6 
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a. m. and 9 p. in.; that the owner of each bathing-machine r*oQQ 
•should cause to be aiB.xed on a conspicuous part of each ^ 
machine a notice cautioning persons against bathing without drawers; 
and that the local board should have power from time to time to 
ascertain, fix, alter, and remove the stands for bathing-machines, and 
to limit the number at each stand.” 

18. The said by-laws of the 12th of September, 1851, and the said 
amended by-laws of the 3d of August, 1860, were set forth at length 
in a printed copy of by-laws of the local board of health for the dis¬ 
trict of Hastings, which accompanied, and was to form part of this 
case. 

19. In accordance with these by-laws, bathing-machines have been 
placed at different points on the foreshore, by the authority of the 
said local board. 

20. On the 19th of April, 1862, the following license was granted 
by the said local board of health for the district of Hastings to the 
defendant:— 

“ Hastings Local Board of Health. 

“No. 28. License. 


“ We, the mayor, aldermen, and burgesses of the borough of Hast¬ 
ings, the local board of health within the district of Hastings in the 
said borough, under and by virtue of the Public Health Supplemental 
Act, 1851, No. 2, do hereby license and autliorize the bathing-machine 
No. 28, whereof Alfred Philcox, of, &c., is owner, to stand and ply 
for hire and be used within the said borough of Hastings (except 
within the town of St. Leonard), subject to the by-laws, rules, orders, 
and regulations made and to be made by the said local board of health 
tinder the aforesaid act. This licen.se to commence from the day of 
the date hereof, and to be in force for one year thence next ensuing, 
or until the next general licensing meeting for granting such licenses, 
which shall first happen, and no longer. 


•“Given under our common seal this 19th day of April, 
1862.” 


[■^eio 


21. A similar license was granted to the defendant, varying only 
as to the number, for each of his machines. 

22. The defendant, assuming to act under this license, and without 
any leave to do so from the plaintiff, placed and continued the bathing- 
machines on the locus in quo, which are the trespasses complained of. 
The defendant contends he is entitled so to place and continue the 
said bathing-machines as aforesaid, under the said licenses from the 
local board of health, although he has had notice not to do so from 
the plaintiff. 

23. The bathing-machines hereinbefore-mentioned as belonging to 
Dunn and to the defendant, and plying for hire on the locus in quo, 
were also licensed by the local board, and were also inspected upon 
the locus in quo by the inspector of bathing-machines appointed by 
the local board, and purported to conform in all respects to the by¬ 
laws made by the local board. 

24. No bathing-machines have at any time been used within the 
district of the local board other than such as are licensed by the said 
board 
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25. Notice of this action was duly given in due form of law, as 
required by the statute in that behalf. 

26. The statements herein are admitted for the purposes of-this case, 
and not otherwise. 

27. The court shall be at liberty to draw any itiferences, or find 
an}' facts which in the opinion of the court a jury ought to have 
drawn or found. 


Tlie question for the opinion of the court was, whether the defend¬ 
ant was liable in this action for placing and continuing as before 
stated his bathing-machines on the locus in quo; and if the court 
should be of opinion that he was so liable, then the verdict entered 
*fim plaintiff as aforesaid was to stand for the said 40s., 

-* with taxed costs on the full scale ; but, if the court .should be 
of a contrary opinion, then a verdict was to be entered for the 
defendant, with like costs. 

Prentice (with whom was F. M. While), for the plaintifiyo)—The 
public have no common-law right of bathing in the sea, and, as inci¬ 
dent thereto, of crossing the sea-shore on foot or with bathing- 
machines for that purpose: Blundell v. Catterall, 5 B. & Aid. 268 (E. 
C. L. E. vol. 7). [Erle, C. J.—If you can lawfully get to the sea¬ 
shore, I apprehend you may lawfully bathe there.] The plaintiff is 
the owner of the foreshore under lease from the Crown. The fact 


that people have been accustomed to bathe there without interference 
for a long series of years does not confer a right. The 7lst section 
of the local act, 2 W. 4, c. -xci., which empowers the commissioners 
to license bathing-machines to ply for hire on the beach, merely 
amounts to this, that ts'ithout such license they shall not be used ; but 
it does not give the commissioners power to authorize the owners of 
machines to commit a trespass. The 79th section in like manner 
empowers the commissioners to e.stablish a market or markets within 
the town and port; but that power cannot be exercised to the preju- 
private rights of property in the town. So, the *rcgu- 
lations which the local commissioners or local boards are 


empowered by the 69th section of the Towns Police Clauses Act, 
1847 (10 & 11 Viet. c. 89), to make for the regulation of bathers, was 
not intended to interfere with private rights. The license to the 
defendant to use bathing-machines can only, it is submitted, Justify 
his using them in places where he can do so without infringing any 
private right. 

Lush, Q. C. (with whom was Denman, Q. 0., and R. II. Hurst), 
contril.(i)—It appears from the statements in the special case, that. 


(а) The point? marked for argument on the part of the plaintiff wore as follows :— 

** That the defendant is liable in this action for placing and continuing the batbiug-machinea 
in the locus in quo: that the local board had no power to authorize the defendant to interfere 
with private rights or property, or to place his bathing-machines on the locus iu quo : that, in 
fact, the local board have not authorized the defendant to commit the trespass complained of: 
and that the plaintiff, as lessee of the Crown, is entitled to the locus in quo/' 

(б) The points marked for argument on the part of the defendant were as follows :— 

That the defendant is not liable in this action for placing or continuing the bathing 
inacbines in the locus in quo : 

**2. That the local board of health bad power to license and regulate bathing-machines, and 
io authorize the defendant to place and use the same within their jurisdiction: 

**Z. That the local board of health did duly license and regulate the bathing-machines of the 
defendanty and authorized him in accordance with by-laws duly made and allowed and in force 
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from time immemorial, all persons were in the habit of bathing with 
out bathing-machines from all parts of the sea-shore at Hastings, 
including the locus in quo, which is the property of the Crown, now 
under lease to the ^plaintiff. In 1832, the local act (2 W. 4, r* 0 i o 
c. xci.) passed, the 77th section of which imposed a penalty of *- 
20 s. on any person who should undress on the sea-beach, or should 
bathe in the sea, except from a bathing-machine, at any place on the 
coast between the point called Rockanore and the mouth of the Priory 
Water: and the 7ist section authorized the commissioners to licen.se 
bathing-machines. The shore thus referred to did not include the 
locus in quo. Along that part people continued to bathe as before. 
By the 11th clause of the provisional order of 1851, referred to in 
paragraph 13 of the special case, it was provided, that, from and after 
the passing of any act of parliament confirming that order, all parts 
and places within the borough of Hastings should be within and sub¬ 
ject to such of the provisions of the local acts as should not be 
repealed according to the provisions of that order, as fully as if the 
same had always been subject to and within the provisions of the 
local act. The 71st and 77th sections are unrepealed. The effect is, 
to apply those two sections to the whole coast of the borough, including 
the locus in quo. The 69th section of the Towns Police Clauses Act, 
1847 (which is incorporated), is to the same effect. After this, the 
plaintiff obtains a lease from the Crown, and seeks to establish a 
monopoly of this part of the shore for himself. There is nothing in 
the case of Blundell v. Catterall to interfere with the right which the 
defendant here claim.s. 


Prentice, in reply.—This is not a mere question of a right of an 
inhabitant of Hastings to bathe on the spot in question. It does not 
even ‘appear that the defendant is an inhabitant of the borough. 
[Eble, C. J.—The case is not so stated as to enable us to determine 
the right to bathe in the locus in quo.] Such a custom would be b.ad. 
The whole of the sea-shore is the property of the corporation, with 


the exception *of the locus in quo. It may be that the pub¬ 
lic have acquired a right to use bathing-machines in those 


[*614 


parts where the soil belongs to the corporation, becau.se the corpora¬ 
tion do not object to it. The provisional order cannot confer a right 
upon the corporation to authorize a trespass upon the land of an 


individual. 


Erle, C. j.—I am of opinion that the plaintiff in this case is enti¬ 
tled to judgment. He is the owner of land on the sea-shore at Hast¬ 
ings, and the defendant claims a right to place a bathing-machine there. 
There is nothing stated in this special case to authorize me to hold 
that the defendant had that right. I am desirous of guarding my 
judgment so as not to restrict the valuable usage or right of Her 


within their jurisdiction with reference to public bathing on the sea-shore used as a public 
bathing-place: 

**A. That the defendant acted under such license, and what he did as complained of in this 
action was justifiable and lawful: 

**b. That the plaintiff is not entitled, as lessee of the Crown, or otherwise, to stop the right 
exercised from time immemorial of bathing at the locus in quo, or the use for that purpose of 
bathing-machines, as now required : 

That the defendant is entitled, according to the facts shown in the special case, to hare 
the rerdict in this action entered for him/' 
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Majesty’s subjects to resort to the sea-shore for bathing purposes. But 
it appears that the usage here insisted upon is of a very wide extent. 
Part of the shore of Hastings, it seems, is in the corporation. As to 
that part, there is no dispute as to the right of bathing and of placing 
licensed machines there for that purpose. But the spot in question 
where the right is contested is the property of the Crown, and is now 
under lease to the plaintiff. I take it to be clear tliat the usage of 
bathing along the shore gives no right to the persons availing them¬ 
selves of it to place machines there, whether drawn by horses or by 
means of a capstan. The provisions relied on by the defendant are 
prohibitory only,—enactments for the purpose of preserving decency 
in a populous neighbourhood with houses near, by regulating the time 
and manner of bathing and the use of proper dre.sses and machines. 
But those restrictions cannot take away the rights of the owner of 


the soil: there is nothing in any of the acts, or in the by-laws, to 
warrant the placing a bathing-machine in any spot where people had 
*615] habit of bathing before. It would be extremely 


"dangerous to hold that the prohibition to bathe without a 


machine operated to confer a right to place a machine on the land for 


the purpose of bathing. 


Williams, J.—I am of the same opinion. I do not mean to 
express any judgment as to the right of the public to use the fore¬ 
shore for the purpose of bathing. But there clearly is nothing in the 
acts, supposing such right existed, to subject the plaintiff’s land to the 
further servitude of having bathing-machines brought there for that 


purpose. 

WiLLES, J.—I am of the same opinion. There clearly is nothing 
'in the local act of 2 W. 4, o. xci., ss. 71, 77, or in the 69th section of 
the 10 & 11 Viet. c. 89, which are mere regulations for enforcing the 
observance of decency and propriety, that can by possibility be con¬ 
strued to confer a new right. 

Keating, J.—I am entirely of the same opinion. Mr. Lush’s 
argument is based on the 71st section of the 2 W. 4, c. xci., which 
(the 77th section prohibiting bathing except from a machine) he says 
empowers the commissioners to authorize the placing of bathing- 
machines on any part of the coast,—the subsequent provisional order 
extending it to the whole of the shore. That order does in terms 
extend the provision of the local act to the whole of the shore. But 
up to that period Mr. Lush does not contend that the Crown would 
not have a right to prohibit the placing of bathing-machines on the 
locus in quo. I think it would be monstrous to hold that the subse¬ 
quent provisional order could deprive the Crown of that right. The 
plaintilf deriving title from the Crown, therefore, is entitled to all the 
rights the Crown had. Judgment for the plaintiff. 
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*BENNETT and Another v. BENIIAM. Jan. 12. [*016 

Where one of two plaintiffs resides within and the other without the distance of twenty miles 
from the defendant, and the sum recovered is under 201. in contract, and 51. in tort, the case is 
one of concurrent jurisdiction within (he 12S(h section of the 9 A 10 Viet. c. 95. 

Upon a motinu for costs under the 16 A 16 Viet. o. 54, s. 4, after an unsuccessful application 
to a jud^e at Chambers, the plaintiff must bring before the court all reUpant materials which 
were used before the judge. 


This was an action brought by the plaintiffs, " forage contractors” 
carrying on business at King’s Arms Wharf, Belvidere Road, Lam¬ 
beth, in the county of Surrey, to recover from the defendant the sum 
of 61. 7s. for goods sold and delivered. The defendant pleaded pay¬ 
ment into court of 61. 7s. The plaintiffs took the money out of court, 
and applied by summons at Chambers for costs, under the 15 & 16 
Viet. c. 54, s. 4. The affidavit in support of the summons was made 
by the plaintiff John Bennett, who swore, that, at and before the 
commencement of this action, his partner, the plaintiff John Edwards 
Bennett, resided and dwelt and had ever since continued to reside and 
dwell at No. 28, Brunswick Square, Brighton, in the county of 
Sussex, and that such residence was more than twenty miles from the 
place where the defendant resided and dwelt and carried on his 
business at the time of the commencement of the action; that the 
defendant at the time of the commencement of the action resided and 


dwelt and carried on business at Belvidere Road, Lambeth, aforesaid, 
and not elsewhere, to the best of the deponent’s knowledge and belief; 
and that the plaintiff John Edwards Bennett did not at the time of 
the commencement of the action reside or dwell at any other place 
than No. 28, Brunswick Square, Brighton, aforesaid, which was 
upwards of fifty miles distant from the defendant’s residence and 
place of business at Belvidere Road aforesaid. 

In support of the summons the plaintiffs relied upon Waterlow v. 
Dobson, 30 Law Times 150. 

The affidavit of the defendant in opposition to the summons, stated, 
in substance, that the plaintiffs were hay-salesmen, and carried on 


their business at Belvidere *Road, Lambeth; that he (the de¬ 
fendant) resided at College Wharf, Belvidere Road, Lambeth, 


[•617 


aforesaid, about 100 yards from the plaintiffs’ place of business; that 


the goods were ordered of the plaintiffs at their place of business, 
Belvidere Road, Lambeth, aforesaid, and the same were delivered to 


the defendant at his house College Wharf, Belvidere Road, Lambeth, 
afore.said; and that the plaintiff's’ place of business and residence and 
the defendant’s place of business and residence were within the 
jurisdiction of the county court of the borough of Southwark. 

The learned judge, after time taken to consider, endorsed the sum¬ 
mons “No order.” 


Hanes, in Michaelmas Term last, obtained a rule calling upon the 
defendant to show cause why the plaintiffs should not recover their 
costs. The rule was drawn up on reading the affidavit of the plain¬ 
tiff John Bennett, and also an affidavit of the plaintiffs’ attorney, 
which stated, that, the defendant having paid into court the amount 
sought to be recovered in this action, the deponent on the 6th of June 
last delivered a replication to the defendant’s attorney, taking the 
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money out of court in full satisfaction and discharge of the causes of 
action in the declaration mentioned; that, on the 11th of June, he 
took out a summons for costs, which was attended before Willes, J., 
on the 15th, when the learned judge took time to consider, and ulti¬ 
mately endorsed the summons “No order;” that, at the time of the 
commencement of the action, the plaintiff John Edwards Bennett 
resided and dwelt, and had ever since resided and dwelt, and still 
resided and dwelt, at No. 28, Brunswick Square, Brighton, in the 
county of Susse.x, and not elsewhere; and that such residence was 
more than fifty miles distant from Belvidere Road, Lambeth. He 
q-| referred to 'Hickie v. Salamo, 8 Exch. 59, where the Court of 
Exchequer, after time taken to consider, held, that, where 
one of several plaintifls dwells more than twenty miles from the 
defendant, the superior courts have concurrent jurisdiction with the 
county courts.(a) 

Dowdesiuell, on a subsequent day, showed cause.—Construing the 
words of the concurrent j urisdiction clause, s. 128, of the County Courts 
Act, 9 & 10 Viet. c. 95,—“where tlie plaintiff dwells more than 
twenty miles from the defendant,”—by the aid of the interpretation 
clause (s. 142), which declares that “ every word importing the sin¬ 
gular number shall, where necessary to give full effect to the enact¬ 
ments therein contained, be understood to mean several persons or 
things as,well as one person or tiling,”—it is submitted that “plain¬ 
tiff’” must mean the entire plaintiff’; all, where there is a plurality. 
[Byles, j.—I t has been held in this court, that, where the plaintiff 
has a dwelling within twenty miles apd another beyond that distance, 
the ca.se is within the concurrent jurisdiction clause.(5) Erlk, C. J 
—We have a decision of the Court of Exchequer which is precisely 
in point. I am wholly unable to distinguish Hickie v. Salamo, and 
therefore must hold my.self bound by it.] The court will hardly hold 
itself bound by a decision of a court of co-ordinate jurisdiction, in a 
matter as to which there is no appeal. At all events, this rule must 
be di.scharged on the ground that the plaintiff has omitted to bring 
before the court the materials which were before the learned judge at 
Chambers, which by the practice of the court he was bound to do. 
In Warman v. Halahan, 30 I^aw J., Q. B. 48, it was distinctly held, 
that, if a plaintiff *applie8 for costs to a judge at Chambers, 
under the 15 & 16 Viet. c. 54, s. 4, and is refused, he cannot 
afterwards apply to the court as having independent jurisdiction to 
grant costs, but must come by way of appeal from the judge’s decision ; 
and in such case he must apply in a reasonable time, and must draw up 
his rule on reading the affidavits used at Chambers. 

Hance, in support of his rule.—The rule is drawn up on all the 
materials which were neces.sary to make the court aware of the facts 
and merits of the case. [Erle, C. J.—In Warman v. Halahan, none 
of the materials which were before the judge at Chambers were 
brought before the court: the plaintiff altogether concealed from the 
court the fact that he had already been to Chambers.] No doubt the 
rule is, that, upon an appeal from a decision of a judge at Chambers 
all the materials used before the judge must be brought before the 

(u) And SCO Parry t. Davies, 1 L. M. A P. 379, and Doyle e. Lawrence, 2 L. M. & P. 36S. 

(6) See Butler it. Ablewbite, 6 C. B. N. S. 740 (E. C. L. il. vol. 95). 
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eourt; but this is not an appeal against a decision of the judge. 
[Erle, C. J.—Warman v. Halalian shows that it is.] Sufficient mate¬ 
rials, at all events, are before the court: and, Hickie v. Salamo being 
precisely in point, tliis rule must be made absolute. 

Erle, C. J.—I should be very scrupulous in laying it down as a 
general rule, that, upon a motion to the court which is in substance 
an appeal from a decision of the judge at Chambers, all the materials 
which were before the judge must be brought before the court. That 
would be a very formidable rule to lay down, and one which would 
in many cases lead to wasteful expenditure. We will take an oppor¬ 
tunity of conferring with the other judges, in order to ascertain 
whether there is any general practice upon the subject. 

•Williams, J.—It might lead te unjust consequences in 
many cases if the decision of the court were to differ from that ^ 
of the judge at Chambers, unless the materials which were before 
him were also brought before the court. Cur. adu. vult. 

Erle, C. J.—This is in effect an application to review a decision at 
Chambers, whereby a learned judge refused to allow the plaintiffs 
their costs under the 15 & 16 Viet. c. 54, s. 4, which, among.st other 
things, enacts, that, in any action in which the plaintiff shall not be 
entitled to recover his costs by rea.son of the provi.sions of the 11th 
section of the 13 k 14 Viet. c. 61, whether there shall be a verdict in 
such action or not, if the plaintiff shall make it appear to the satisfac¬ 
tion of the court in which such action was brought, or to the satis¬ 
faction of a judge at Chambers, upon summons, that such action was 
brought for a cause in which concurrent jurisdiction is given to the 
superior courts by the 128th section of the 9 &; 10 Viet. c. 95, the 
court in which such action is brought, or the said judge at his Cham¬ 
bers, shall by rule or order direct that the plaintiff shall recover his 
costs. Upon the discussion of the rule, we were of opinion, upon the 
authority of the case of Hickie v. Salamo, 8 Exch. 59, that, where 
there are two plaintiffs, one of whom lives within twenty miles from 
the defendant and the other more than twenty miles, the case is one of 
concurrent jurisdiction, and therefore that the plaintiffs were pntitled 
to their costs. The learned counsel for the defendant, however, took 
an objection that, the proceeding being in the nature of an appeal 
against a decision at Chambers, the plaintiffs were, by the practice 
of the court, bound to draw up their rule upon reading all the affida¬ 
vits which had *bcen used before the learned judge at Cham- r,oni 
bers. And a case of Warman v. Ilalahan, 30 Law J. Q. B. 48, ^ 
was relied upon to support that contention. I do not, however, think 
we shall be at all conflicting with that decision by holding that mate¬ 
rials which are irrelevant must be taken to be non-existing. All the 
materials used at Chambers which were at all relevant to the matter 
having been brought before this court, we think the plaintiffs have 
sufficiently complied with the rule of practice. 

Rule absolute. 


C. 15. N. 


V'^L. XV, 
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DODS and Another v. EVANS, Administrator de Bonis non of 
JOHN DAVIES, deceased. Jan. 22. 

Tbo declaration contained three breaches,—1. for arrears of sleeping rent due upon a mining 
lease,—2. for not keeping the mine in repair,—3. for not properly working. The defendant 
eufTored judgment by default; and, upon the execution of a writ of inquiry, the jury gave the 
plaintiffs 50/. damages on the first breach, but rtfuted to find any damoye» on the eecond and 
third hreaehcM ;—Held that the plaintiffs were nevertheless entitled to the expenses of witnesses 
called to prove those breaches, whom the Master in the exercise of his discretion thought 
material and necessary,—the plaintiffs being entitled as matter of law to nominal damages on 
those breaches. 


This was an action brought to recover a sum of 501. for arrears of 
sleeping-rent of 20Z. per annum,.due upon a mining lease granted to 
the deceased John Davies, for damages for breach of covenant in not 
keeping the mine in repair, and for damages for not properly working 
the mine. 

The defendant having suffered judgment to go by default, a w’rit 
of inquiry was issued, which was executed before the sheriff of Mid¬ 
dlesex on the 19th of November last. The jury found a verdict for 
the plaintiffs for oOl. in respect of the rent; and they expressly found 
that the plaintiffs had sustained no damage in respect of the breach 
as to dilapidations, or in *respect of the breach in not properly 
working the mine. * 


*622] 


On the taxation of costs, it was urged on the part of the defendant, 
that the plaintiffs, having only succeeded in respect of a liquidated 
amount, should have specially endorsed their wTit for that sum, uiiiler 
the provisions of the Common Law Procedure Act, 1852, and were 
entitled to no more costs than if they had done so; and that, having 
failed in that part of their ca.se as to which alone the witnessefs were 
called, the plaintiffs were not entitled to the costs of those witnesses. 

The Master, however, allowed the plaintiffs full costs, and also the 
expenses of all the witnesses. 

Murray, on a former day in this term,—upon an affidavit detailing 
the above facts, and also stating that the whole of the evidence given 
on the part of the plaintiffs by the witnesses named in the plaintiffs’ 
bill of costs went entirely and exclusively to their claim for damages 
in respect of the breaches for not keeping the mine in repair and for 
not properly working the mine,—obtained a rule calling upon the 
plaintiffs to show cause why the Master should not be at liberty to 
.review his taxation. 

Oranville Somerset now showed cause.—By not pleading, the de¬ 
fendant admits that something is due upon each breach ; and the court 
will assume that nominal damages ought to have been given. It was 
necessary to show that there was coal in the mine and that the de¬ 
fendant had been working, or the plaintiffs would have perilled their 
sleeping rent. The 11th section of the 13 & 14 Viet. c. 61, wliich 
deprives a plaintiff of co.sts in an action brought in one of the superior 
courts, where he does not recover 20/. in an ’’'action of con- 
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tract, and 51. in an action of tort, excepts the ca.se of a judgment 


by default: where, therefore, the defendant in an action of assumpsit 
allowed judgment to go by default, and the plaintiff on a writ of 
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inquiry obtained a farthing damages only, it was held that the latter 
was entitled to his full costs: Glynne v. Roberts, 9 Exch. 253. The 
case of Anderson v. Chapman, 5 M. & W. 483, shows that the decla¬ 
ration is not divisible. There, in assumpsit against carriers by sea, 
the declaration charged that the defendants had so negligently con¬ 
ducted themselves in and about the stowage and otherwise taking 
care of and carrying the goods, which were described to be 100 casks 
of tallow, that they were damaged and spoiled: the defendants 
pleaded that they did take due care of the goods, and did not negli¬ 
gently conduct themselves in and about the stowage of the goods or 
otherwise, on which issue was joined: at the trial the plaintiffs failed 
to prove any negligence in respect of the stowage of the tallow, but 
proved a damage to one cask from negligence in the loading, as to 
which alone they obtained damages: and it was held that the defend¬ 
ants were not entitled (under the 7th rule of H. 2 W. 4) to a 
verdict or costs on the above issue in respect of the rest of the casks. 
“If,” says Lord Abinger, “we were at liberty to do justice in this 
particular case, in contravention of the general rule of law, I should 
be much disposed to discharge this rule; because the parties undoubt¬ 
edly both went down to try the question as to the damage by improper 
stowage. But the plaintiffs, nevertheless, proved negligence within 
the terms of the declaration.. Now, the effect of the plea is, that the 
defendants committed no negligenc& such as is complained of in the 
declaration: that is the issue: but it appears by the evidence that 
they have: as soon as that is found, the case resolves itself merely 
into a question of ‘damages, and assumes the same form as if r»g 2 a 
the defendants had not pleaded at all, but had let judgment go *- 
by default." The entire issue,-—if it may be so called,—is found for 
the plaintiffs: nothing can be entered for the defendant. In Feize v. 
Thompson, 1 Taunt. 121, it was held, that, if the plaintiff .has evi¬ 
dently sustained some damages, and the jury, being unable to ascer¬ 
tain the amount, find a verdict for the defendant, the court will permit 
the plaintiff to enter a verdict for nominal damages. [WiLLES, J.— 
The same thing was done by the Court of Queen’s Bench in The 
Queen v. Fall, 1 Q. B. 636 (E. C. L. R. vol. 41). Williams, J.—The 
writ of inquiry is in effect an issue sent to inform the conscience of 
the court as to what damages the plaintiffs have sustained. The jury 
do not think fit to inform the court. Under such circumstances, the 
plaintiffs are entitled to nominal damages.] In The Queen v. Fall, 
Lord Denman says: “ The entry of nominal damages in such a case 
as the present is quite of course, and entirely a matter of form, in 
which the jury could not exercise any discretion.” It is clear, there¬ 
fore, that, in contemplation of law, nominal damages are to be assumed 
to have been given. 

Murray, in support of the rule.—The declaration contains three 
breaches,—the fir.st, for liquidated damages; the second and third 
for unliquidated damages: and it is sworn that the jury expressly 
found that no damages had been .sustjiined in respect of the second 
and third breaches: and there is no affidavit in answer. It may be 
conceded that there are no issues here, properly so called: but, for 
the purpose of costs, where there are three counts or three breaches. 
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there are three distinct can.ses of action. In Reynolds v. Harris, 3 
C. B. N. S. 267 (E. C. L. E. vol. 91), in slander, the declaration con- 
* 69^11 twined four counts: the defendant pleaded not ^guilty to the 
^ whole declaration, and further to the second count a multifarious 
plea of justification setting forth three several circumstantial statements 
of misconduct on the part of the plaintiff, any one of which would be a 
sufficient answer to the count: the plaintiff took issue on the pleas; 
and, upon a reference of “all matters in difference in the cause,” with 
a provision that “ the costs of the cause, and also the costs of the order 
and of the reference and award, should abide the event of the award,” 
and that " the arbitrator should have power to direct how the verdict 
in the cause should be entered,”—the arbitrator found, upon not 
guilty, for the plaintiff as to the second and fourth, and for the 
defendant as to the first and third counts; and, as to the second issue, 
he found that the plea, so far as related to one of the matters justified, 
was proved, and as to the rest not proved; and, being of opinion that 
the part proved was an answer to the second count, he assessed 
no damages for the plaintiff on that count, but a.ssessed his damages 
on the fourth count at 40s. And it was held that the proper principle 
of taxation was, to allow the plaintiff no costs of any part of the plea 
of justification, and the defendant costs only of the part expressly 
found to be true, including costs of evidence applicable to such part, 
though also applicable to the residhe of the plea, but not costs of any 
evidence applicable exclusively to that part of the plea which was 
found to be untrue. [Eri.e, C. J.—Does the plaintiff lose the costs of 
witnesses merely because the jury do not choose to believe them?] 
In Cocks V. Peachey, 2 M. & Ry. 420, it was held, that, where the jury, 
in returning a verdict, say that they find for the plaintiff as to part 
of the declaration, he will not be allowed the expenses of witnes.se3 
called to support a different part, although the verdict be entered for 
■*R9Ri generally. Cockburn, C. J., *in Reynolds v. Harris, 3 C. 

B. N. S. 291 (E. C. L. R. vol. 91), says: “Quite independent 
of statute and rule, a discretion ought to be, and is in practice, 
exercised as to the amount of costs; and useless expenditure ought 
to be, and is in practice, di.sallowed. The Master ought to look to the 
finding upon the issue, where there is nothing else in the proceedings 
to guide his discretion. But where, as here, there is matter ascer¬ 
tained in the cause,—whether appearing upon the face of the pro¬ 
ceedings or established by the statement of the judge founded upon 
his judicial knowledge of the facts,—whereby the Master is satisfied 
that witnesses called by the successful party have been wholly useless, 
and their evidence as completely thrown away as if they had sworn 
to a truism or an irrelevant fact, he ought to disallow the expenses of 
such evidence, as at least unnecessary.” Instead of taking that view, 
the Master here, conceiving that the jury ought to have found nomi¬ 
nal damages on the second and third breaches, assumed that they had 
done so. [Erlk, C. J.—The ground you rest upon, is, that the wit¬ 
nesses were di.sbelieved.] The plaintiffs got no more than they would 
have got without them. Mr. Gray,—Gray on Costs, 41,—treating of 
the divisibility of issues, says: “Before discussing this subject 
further, it will be well to disembarrass it of a question which has 
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been mixed up with it in some of the cases. That question is this: 
Where the plaintiff, from the issue raised not being divisible, has an 
entire verdict, and jet at the trial called witnesses for the purpose of 
proving a more extensive cause of action than he succeeded in 
proving, those witnesses not having spoken at all to that part of the 
cause of action which he did succeed in proving, is the plaintiff enti¬ 
tled to be allowed the expense of those witnesses, as he succeeded on 
the entire issue? *It is very clear that he is not;(rt) but that r-»g27 
must rest upon entirely different grounds from any question as '■ 
to the costs of issues. The reason is simply that the witnesses were 
Dot material or necessary witnesses, for, without them, the 2 >^ohntiff 
would have recovered precisely the same verdict and debt or damayes which 
he has recovered.” 

Erle, C. J.—I am of opinion that this rule must he discharged. 
The defendant suffered judgment bj' default; and, no doubt, without 
the plaintiffs calling any witnesses upon the inquiry, the jury would 
have been bound to give nominal damages; and, if they omitted to 
do so, the court might rectify the omission at any time. I treat the 
declaration as consisting of one count only, though it has been con¬ 
tended to be in substance three. Notwithstanding the plaintiffs 
would have been entitled to nominal damages without them, that does 
not make the witnesses immaterial. In all cases it is the Master’s 
duty to disallow the expenses of witnesses whom, in the exercise of 
his discretion, he finds to be immaterial. But, whether witnesses are 
material or not, does not depend upon the result, but upon this, 
whether a prudent attorney, having a due regard for the interests of 
his client, would have brought them. I discharge this rule because 
the Master did e.xercise his discretion here as to whether or not the 
witnesses in question were material and necessary in the sense in 
which I use the term. I think, however, the rule should be dis¬ 
charged without costs. It was a fair question, and the court rather 
encouraged the inquiry. 

Williams, J.—I am of the same opinion. I think *this r*goQ 
matter is to be looked at as if that had been done which might '■ 
and ought to have been done, viz. the inquisition amended by adding 
a finding of nominal damages upon the second and third breaches. 
That being so, the Master is bound to allow all such witnesses as he 
conceives to be material and ijece.ssary, notwithstanding their testi¬ 
mony has been productive of no fruits. 

WiLLES, J.— I am of the same opinion. The practice of the court 
is the law of the court. 

Keating, J., concurred. Rule discharged. 

(a) Delisser v. Townc, 1 Q. B. 333 (E. C. L. K. toI. 41); Cocks r. Peacbej, 2 M. A By. 420 
(E. C. L. R. vol. 17). 
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JOLLY and Another v. EEES. Feb. 1. 

Where a wife is living with her husband, the presumption is, that she has his authoritj to 
bind him by her contract for articles suitable to that station which he permits her to assume: 
but that presumption may be rebutted by showing that she had not such authority. 

In 1851, the defendant forbade his wife to incur debts for clothing for herself and two daugh* 
ters, telling her he would allow her 50/. a year for that purpose, in addition to 65/. per annum 
which was settled upon her to her separate use. In 1860 and 1861, the wife contracted a debt 
with the plaintiffs for clothing. The plaintiffs had no notice of the revocation of the wife's 
authority. 

In an action against the husband to recover the price of these goods, the jury found that tbe 
articles supplied were necessaries suitable to the estate and degree of the parties ; that the wile’s 
authority to pledge her husband’s credit was revoked in 1851; that, if the 115/. per annum had 
been regularly paid to the wife, and applied by her to tbo clothing of herself and daughters, it 
would have been sufficient; that (beyond tbe 65/.) it was not regularly paid; and that so much 
of it as was paid was insufficient;— 

Held, by Krle, C. J., Williams, J., and Willcs, J., that tbe plaintiffs were not entitled to recover. 

Held by Byles, J., that they were,—for that a private arrangement between husband and wife 
limiting her ordinary and apparent authority, without notice to the tradesman who has supplied 
necessaries to the wife, is no answer to an action by the tradesman against tbe husband. 


This wa.s an action for goods sold and delivered. Plea, never 
indebted. 

•69Q1 cause was tried before Byles, J., at the Bristol ‘Spring 

-* Assizes, 1863. The facts which appeared in evidence were as 
follows:—^The plaintiff's, Messrs. Jolly, were hosiers and linendrapers 
at Bath. The defendant was a gentleman of small fortune residing at 
Killymanellugh House, about two miles and a half from the railway 
station at Llanelly, in Carmarthenshire. His family consisted of four 
sons and two daughters. He was a magistrate for the county; and 
his establishment was moderate. The goods in respect of which the 
action was brought were supplied by the plaintiff's upon the orders of 
Mrs. Rees during the years 1860 and 1861. They consisted of 
drapery and millinery goods suitable for persons in the position of 
Mrs. Rees and her daughters. The prices were fair and reasonable. 
The orders were conveyed by letter; and the goods were directed to 
“ Llanelly,”—none being sent directly to the defendant’s house. 

The defence set up was, that the wife had a sufficient allowance to 
enable her to obtain articles of the description of those in que.stion 
without pledging her husband’s credit for them; and that he had ex¬ 
pressly prohibited her doing so. This defence rested mainly upon the 
defendant’s own evidence, which was in substance as follows:— 
“Before 1851, I had reason to be dissatisfied with the expenditure 
of my wife. In that year I had a communication with her as to her 
future course. She had an income of 651. of her own settled to her 


separate use, which I never interfered with. On that occasion I dis¬ 
tinctly told her not to pledge my credit, and that, if she wanted any¬ 
thing necessary, if she would come to me, I would either give her the 
money, or give her an order on a tradesman whom I would select. 
After that I gave orders to tbe Llanelly tradesmen for goods required 


for the house. I afterw.ards .''urnished my wife with money for the 
•oorv-T purpose of supplying what ‘was wanting for the children. In 


*6301 supplying what ‘was wanting for the children. In 

-* 1861, I gave her a check for oOl. entirely for drapery for the 
children. I supplied her with money for what I considered neces¬ 


sary and proper, to the extent to which my income enabled me, and 
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more. I entirely supplied my sons. I supplied my wife with money 
at the rate of bOl. a year since 1851. I had no knowledge of the 
claim of Messrs. Jolly till I received a letter from them in 1862. I 
had not known of tlie goods being supplied by them. The goods 
were not sent to Llanelly with my knowledge: parcels directed to me 
are always directed to my house. I never had a bill of particulars at 
all. I never saw invoices before my wife’s death [which took place 
in January, 1863]. I never exercised any control over her private 
income.” 

The defendant was cross-examined at some length as to the extent 
of his establishment, and as to the payments he had made to his wife 
for the purpose of clothing herself and daughters during the years 
1860, 1861, and 1862; but nothing very material was elicited. 

A Mr. Jones, an attorney at Llanelly, proved that he received 65?. 
a year for Mrs. Rees, and paid it into her own hands, or to her order. 

It was conceded that the plaintiffs had received no notice of the 
defendant’s prohibition to his wife to pledge his credit. 

In answer to questions, put to them by the learned judge, the jury 
found,—1. That the articles supplied were necessaries in the sense 
of suitable to the estate and degree of the defendant’s wife and 
daughters,—2. That the wife’s authority was revoked by her husband 
in 1851 ,—3. That, if the sum of 115?. a year had been regularly paid 
to the wife, and applied by her to the clothing of herself and 
daughters, it would have been sufficient,—^4. But that 50?. a year, or 
65?. (her 'private income), would not have been sufficient,—5. ^• 0 g 2 ^ 
That the sum of 115?. a year was not regularly {)aid, and that '■ 
so much of it as was paid was insufficient. 

Upon these findings, the learned judge directed a verdict to be 
entered for the plaintiffs for 21?. 8 s. 4;?.; but with leave to the defend¬ 
ant to move to enter a verdict for him, if the court should see fit,— 
the court to draw any inferences of fact not inconsistent with the 
findings of the jury. And it was agreed that the parties should abide 
the judgment of this court. 

Karslake, Q. C., in Easter Term last, obtained a rule ni.si accord¬ 
ingly.—The following cases were referred to:—Manby v. Scott, 1 
Siderfin 109, Bentley v. Griffin, 5 Taunt. 356, Reid v. Teakle, 13 C. 
B. 627 (E. C. L. R. vol. 76), Reneaux v. Teakle, 8 Exch. 680, and 
Johnston v. Sumner, 3 llurlst. & N. 261. 

M'rata'pie Smith, Q. C., and Kinifdon, in Trinity Term, showed 
cause.—There is no ground for disturbing this verdict. [Byles, J.— 
The findings of the jury amount to thi.s, that the goods were necessa¬ 
ries, tliat the allowance was not sufficient, and that the wife’s primS 
facie authority to pledge her husband's credit had been revoked.] All 
the authorities upon this subject will be found collected in the notes 
to Manby v. Scott, in 2 Smith’s Leading Cases, 5th edit. 420 et seq., 
where the cases are divided into two cla.sses,—1. Where the contract 
made by the wife was made while living with her husband,—2. Where 
the contract made by the wife was made while living away from her 
husband. “The principle,” it is there said, “which governs cases 
ranging themselves under the former cla.ss, is, that, durinij cohahitatiov, 
them id a presu/riptioii arieiuif from the very cirrumatances of the cohabit¬ 
ation, of the husband's assent to contracts mmle by the wife for necessaries 
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decree and estate. This was laid down by Lord 
Holt in Etherington v. Parrot, Salk. 118, 2 Ld. Eaym. 1006: 
and see Clifford v. Eaton, 3 C. & P. 15 (E. C. L. R. vol. 14), M. k M. 
101 (E. C. L. R. vol. 22); Ruddock v. Marsh, 1 Hurlst. k N. 601. 
This implied authority given by law to the wife is not affected by any 
private agreement between her and her husband, uncommunicated to 
the creditor: Johnston v. Sumner, 3 Hurlst. & N. 261.” Merely 
telling the wife in private that she shall not pledge the husband’s 
credit, will not destroy the general agency which the law gives her. 
In Reneaux v. Teakle, 8 Exch. 680, the presumption of authority was 
rebutted by proof that the wife had a sufficient allowance for dress, 
and consequently the articles supplied were not necessaries. In Reid 
V. Teakle, 13 C. B. 627, the matter was hardly contested. [Byles, J. 
—It is enough for you to say that there is ajiparent authority derived 
from the husband, where the parties are living together, and the goods 
supplied are nece.ssaries. Williams, J.—The case of an infant differs 
from that of a wife: in the former case, there is an incapacity to con¬ 
tract, except for necessaries : in the latter, it is a question of authority. 
AVilles, j.—'flic strongest case against you is Biffin v. Bignell, 7 
Hurlst. & N. 877, where the Court of Exchequer held, that, where a 
husband con.sents to his wife living apart from him, .on the terms that 
she shall accept an allowance, which is paid, she has no authority to 
pledge his credit, although the allowance is inadequate. I do not 
wish to be understood as making any remark upon that case.] There 
the husband and wife were living apart by mutual consent: it will 
not therefore govern this case. The principle of agency is distinctly 
affirmed in Johnston v. Sumner, 3 Hurlst. & N. 261. It was there 
distinctly held, that, during cohabitation, a wife has an implied autho¬ 
rity as agent of her husband to pledge his credit for neces.saries suit- 
able to her station, ^notwithstanding any private agreement 
between them. Pollock, C. B., in delivering the judgment of 
the court, says: “We have not to interpret a positive law, but to 
ascertain the principle on which a husband has been held liable for 
goods furnished to his wife, and see how far, or whether at all, it 
applies to this ca-se. Now, the principle seems to be merely that of 
a;/e.iu-i/: the wife is spoken of as the husband’s agent, as having his 
authority; and the declaration is as upon a contract hi/ him through 
his wife as an agent. The question to be resolved, then, is, had the 
wife authority to pledge the husband’s credit? Now, authority may 
be express or implied, or arising from conduct, as, where one 
per.son holds out another in sucii a w.ay as to induce a belief of 
authority; or there maybe an authority from necessity, as in the 
case of a capta.n of a ship under certain circumstances. If a man and 
his wife live together, it matters not what jirivate agreement they 
may make, the wile has all usual authorities of a wife.” Bearing that 
principle in mind, there will be no difficulty in arriving at a correct 
conclusion in this case. As a general rule, an agent is authorized to 
do all that is usual in the business in which he is employed, and the 
principal is bound, although the agent may have disobeyed secret 
instructions. That principle was carried out in the ease of Uawken v. 
Bourne, 8 M. k W. 703. Parke, B., there says: “One /lartner, by 
virtue of that relation, is constituted a (jencral agent for another as to 
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all matters witliin the scope of the partnership dealings, and has com¬ 
municated to him, by virtue of that relation, all authorities neces.sary 
for carrying on the partnership, and all such as are usually exercised 
by partners in that business in which they are engaged. Any restric¬ 
tion which, by agreement amongst the partners, is attempted to be 
Imposed upon the authority which one possesses as a fjcneral r«f>o 4 _ 
*agent for the other, is operative only between the partners *- 
themselves, and does not limit the authority as to third persons, who 
acquire rights by its exercise, unless they know that such re.striction 
has been made.” So, in the case of a warranty on the sale of a horse, 
given by the servant of a dealer.(fl) Can the supposed revocation of 
the authority of the wife in 1851 affect the plaintiffs, to whom it was 
never communicated? The judgment of the Court of E-Kcliequer 
in Johnston v. Sumner disjioses of that question. In Holt v. Brien, 
4 B. & Aid. 252 (E. C. L. R. vol. 6), Bayley, J., says: “If a husband 
makes no allowance to his wife, he gives her a general credit, and she 
may contract debts for the nece.ssary supply of her.self and famil 3 q for 
which he will ultimately be liable: but that proceeds on the ground 
that, in such a case, she is to be considered as his agent in contracting 
the debts. But, if he supplies her with a sufficient allowance for the 
purpose of paying for these necessary supplies, and the tradesman with 
whom she deals has notice of it, and afterwards trusts her, he does so 
at his own peril, and will only'be entitled to recover by proving that 
in fact the allowance was not regularly paid.” [Ekle, C. J.—That is 
a very important authority for you.] Ruddick v. Marsh, 1 Ilurlst. & 
N. 601, is equally so. It was there held that a wife is the general 
agent of her husband with reference to such matters as are usually 
under the control of the wife: where, therefore, the wife of a labourer 
incurred a debt for provisions for the use of the family, the husband 
was held liable, though ho had supplied his wife with money to keep 
the house. [Byles, J.—d'he creditor not having notice of the fact?] 
Yes. Lord Holt, C. J., in Etherington v. Parrot, Salk. 118, says; 
“ While they cohabit, the husband shall answer all contracts of hers 
[the wife’s] for necessaries; *for, his as.sent shall be presumed 
toall necessary contracts, upon the account of cohabiting, un- *- 
less the contrary appear. But, if the contrary appear, as, l>>j the u-arn- 
inrj in this case, there is no room for such a presumption.” So, in 
Montague v. Benedict, 3 B. & C. 681 (E. C. L. R. yol. 10), 5 U. & R. 
632, Bayley, J., says,—“Cohabitation is presumptiye evidence of the 
assent of the husband; and, when such assent is proved, the wife is 
the agent of the husband duly authorized.” The autliority of a servant 
or housekeeper stands upon a totally diflerent footing: her agency 
may be put an end to at any time: but the agency of the wife cannot 
be got rid of so long as the cohabitation continues. Much reliance 
was placed at the trial upon the defendant's evidence that he h,ad 
supplied his wife amply according to his means. But he is not to be 
the judge of that: it is for the jury to say whether the allowance 
made is sufficient according to the position which the husband chooses 
to assume. Seeing the station this gentleman occupied, the jury were, 
it is submitted, well warranted in coming to the conclusion that the 

(ff) Soc the caaea collected m Bradj v. Todd, 9 C. B. N. S. 592 (E. C. L. R. vol. 99), 
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articles supplied here were necessaries, and that the allowance paid to 
the wife was under the circumstances insufficient, 

Karslake, Q. C., and Bullen, in support of the rule.—That which is 
said by the court in Reneaux v. Teakle, 8 Exch. 680, is sustained by 
the older authorities. It was there distinctly held that a husband 
living with his wife, and who makes her a sufficient allowance for 
dress, is not liable for dresses supplied to her without his knowledge; 
and the fact of the wife having, within a particular period, purchased 
various articles of dress of different tradesmen, is admissible in evi¬ 
dence to rebut the presumption arising from cohabitation of an 
implied authority to contract for necessary clothing. It was con- 
there, as it has been "contended here, that “a wife who 
•* is living with her husband has an implied authority to pledge 
his credit for articles suitable to her station.” But Martin, B., said; 
“That is only a presumption arising from cohabitation, and may be 
rebutted. The question is one of agency. If a husband tells his wife 
that he will not permit her to have a particular kind of dre.sa, she 
cannot bind him by ordering it.” And Pollock, C. B., says: “The 
apparent result of the authorities is, that, if a tradesman trusts a 
married woman, he must take his chance of payment.” That is quite 
consistent with the three leading cases of Manby v. Scott, 1 Sid. 109, 
Montague v. Benedict, 3 B. & C. 631 nO. C. L. R. vol. 10), 5 B. & R. 
582, and Seaton v. Benedict, 5 Bingh. 28 (E. C. L. R. vol. 15), 2 M. & 
P. 66. In Bainbridge v. Pickering, 2 Sir W. Bl. 1325, Gould, J., 
says,—“If an infant lives with her parent, who provides .tnc/i ajiparel 
as appears to the parent to be proper, so that the child is not left 
destitute of clothes or other real necessaries of life, I apprehend that 
the child cannot bind herself to a stranger even for what might other¬ 
wise be allowed as necessaries; for, no man shall take ujion him to 
dictate to a parent what clothiivj the child shall wear, at what time they 
shall he purchased or from whom." The proper question for the jury 
in these cases is, whether upon the facts proved the wife had any 
authority, express or implied, to bind her husband by the contract: 
Reid V. Teakle, 13 C. B. 627 (E. C. L. R. vol. 80). [Byles, J.—In 
Reneaux v. Teakle, 8 Exch. 680, there was a sufficient supply by the 
husband : but in Reid v. Teakle, there was no evidence of that.] The 
facts, as set out in the special verdict in Manby v. Scott, were 
these:—Dame Scott, wife of the defendant. Sir Edward Scott, left her 
husband against his will, and after a time she made demand of 
cohabitation with her husband, but he refused to receive her; and 
*6371 time she was thus absent from her "husband he 

prohibited several people from supplying her with goods or 
wares of any kind, and, if they should be supplied, declared that he 
would not pay for them, and, among others, he specially prohibited 
the {)laintifl', who neverthele.ss sold the said dame yards of silk and 
velvet to the amount of 407 (for which this action was brought), 
which the jury found were necessaries suitable to the degree of her 
husband. The majority of the judges held the defendant not liable; 
and Wyndham, J., says,—"If the husband shall be bound by this 
contract, many inconveniences mu.st ensue., 1. The husband will be 
accounted the common enemy; and the mercer and the gallant will 
unite with the wife, and they will combine their strength against the 
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husband: so it may be said of them as it was by Mowbray, J., 39 
Ass. 1, in another case,—‘ We see the wife and the defendant here of 
one mind, to the prejudice of the husband.’ 2. The wife, having the 
goods, will be more violent in enforcing prosecution tliau our law 
permits, an evil which our law guards against. 3. Wives will be 
their own carvers, and, like hawks, will fly abroad and find their 
own prey. 4. It shall be left to the pleasure of a London jury to dress 
my wife in such apparel as they think proper. 5. Wives who think 
what they have insufficient, will have it tried by a mercer whether their 
dress is not too mean ; and this will make the mercer judge whether 
he will dispose of his own goods or not.” I’lie judgment of the Court 
of Queen’s Bench in Montague v. Benedict, and that of this court in 
Seaton w.*Benedict, clearly show that it is only a question of agency. 
Johnston v. Sumner, 3 Hurlst. <Sc N. 261, has been cited for the j)ur- 
pose of showing that a private arrangement between the husband and 
the wife cannot be recognised. If it goes to that extent, the case 
certainly is oppo.sed to all the dicta above referred to, 'and is r» 03 g 
far too uncertain a guide.(a) Atkyns v. Pearce, 2 C. B. N. ^ 

S. 763 (E. C. L. R. vol. 89), is somewhat applicable. There, A. 
went abroad in 18.52, leaving his wife and three children here, with 
(what the jury found to be) a sufficient provision for their proper 
maintenance in his absence: on his return in 1856, he found that his 
wife had formed an adulterous connection with another man, who 
lived with her, and passed by her husband’s name, and he immedi¬ 
ately removed his children. This court held, that, under these cir¬ 
cumstances, A. was not liable for medicine and attendance furnished 
for his children at his wife’s request, although the plaintiff was not 
aware of the state in which she was living at the time. 'Phe facts 
were held to rebut the implication of agency. , [Willes, J.—In 
Norton v. Kazan, 1' B. & P. 226, which is referred to in that case, the 
wife was living in the house where the husband left her, and he made 
no provision for her: and there it was held that he was liable for 
necessaries supplied to her by one who had no notice of the circum¬ 
stances under which the wife was living.] Upon grounds of public 
policy, it is submitted, the plaintiffs in this case ought not to bo 
allowed to recover. Cur. adv. vult. 

Eklb, 0. J., now delivered the judgment of himself, Williams, J., 
and Willes, J.:— 

This was a rule for setting aside the verdict for the plaintiffs, and 
entering it for the defendant. 

The action was for goods sold. Upon the trial the plaintiff's raised 
a presumption of the defendant’s liability by showing that the goods 
were ordered by his the defendant’s wife, while living with him, for 
the '^use of herself and children. Tlie defendant rebutted this pggg 
presumption by showing that he had forbidden his wife to take •- 
up goods on his credit, and had told her that if she wanted money to 
buy goods, she was to apply to him for it: and there was no evidence 
that she had so applied and been rcfu.sed. The plaintiffs proved, in 
reply, that the goods were ncce.ssaries suitable to the estate and degree 
of the defendant; that the wife had 65^. per annum to her separate 
use; and that the defendant had promised to allow her 50^. per annum 

(tt) See the remarks upon this case in 2 Smith's Leaiiihg Cases, oth edit. 423, 424. 
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in addition, but bad not paid it regularly, and bad not supplied her 
with sucb necessaries or with money sufficient for the purchase 
thereof. The plaintiffs also showed that they had received no notice 
of the defendant’s prohibition to his wife against taking up goods on 
bis credit. 

These facts are in effect found by the jury: and the question is 
raised whether the wife had authority to make a contract binding on 
the husband for necessaries suitable to his estate and degree, against 
his will and contrary to his order to her, although without notice of 
such order to the tradesman. 


Our answer is in the negative. We consider that the wife cannot 
make a contract binding on her husband, unless he gives her authority 
as his agent so to do. We lay down this as the general rule, pre¬ 
mising that the facts do not raise the question what might have been 
the rights of the wife, either if she was living separate without any 
default on her part towards her husband, or if she bad been left 
destitute by him. 

The whole law upon this subject is well collected in the note to 
Manby v. Scott (1 Siderfln 109), 2 Smith’s Leading Cases 385 et seq. 
It is there shown that the general rule is as above stated; and that. 


*6401 ^ plaintiff seeks to charge a husband on a contract made 

-* *by his wife, the question is, whether the wife had his 
authority, express or implied, to make the contract; and that, if there 


be express authority, there is no room for doubt, and, if the authority 
is to be implied, the presumptions which may be advanced on one side 
may be rebutted on the other; and, although there is a presumption 
that a woman living with a man, and represented by him to be his 
wife, has his authority to bind him by her contract for articles suit¬ 
able to that station which he permits her to assume, still this pre¬ 
sumption is always open to be rebutted. So was the decision of the 


majority of the judges in Manby v. Scott; and to that effect are the 
words of Lord Holt in Etherington v. Parrot, 2 Ld. Ra^mi. 1006, 1 
Salk. 118: and this doctrine has been sanctioned in the cases which 


have followed. In supporting this conclusion, our decision does not 
militate against the rule that the husband, as well as every principal, 
is concluded from denying that the agent had such authority as he 
was held out by his principal to have, in such a manner as to raise a 
belief in such authority, acted on in making the contract sought to be 
enforced. Such liability is not founded on any rights peculiar to the 
conjugal relation, but on a much wider ground. 

The plaintiffs contend that the wife has the power above described ; 
and they rely on observations made by judges both in Manby v. Scott 
and in some later cases: but the answer in point of authority is, that 
the adjudications have not supported the observations on which they 
rely. In Manby v. Scott, those judges were in the minority; and the 
observations referred to in later cases have not been the ground of 
any decision. The weight of authority seems to us to be against the 
plaintiffs. 

Then, if we resort to considerations of principle, they lead to the 
same conclusion. 


*641] 


*It is not our province here to inquire whether it is advisa¬ 
ble to give to the wife greater rights. But, taking the law to 
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be, that the power of the wife to charge her husband is in the capacity 
of his agent, it is a solecism in reasoning to say that she derives her 
authority from his will, and at the same time to say that the relation 
of wife creates the authority against his will, by a presumptio juris et 
de jure from marriage: and, if it be e.xpedient that the wife should 
have greater rights, it is certainly inexpeilient that she should have 
to exercise them by a process tending to disunion at home and pecu¬ 
niary distress from without. The husband sustains the liability for 
all debts: he should therefore have the power to regulate the e.xpen- 
ditnre for which he is to be re.-<ponsible, by his own discretion, and 
according to his own means. But, if the wife taking up goods from 
a tradesman can make her husband’s liability depend on the estimate 
by a jury of his estate and degree, the law would practically compel 
him to regulate his expenses by a standard to be set up by that jury, 
—a standard depending on appearances, perhaps assumed for a tem¬ 
porary purpose, with intention of change. 

Moreover, if the law was clear, that the husband was protected 
from the debts incurred by the wife without his authority, not only 
in the ranks where wealth abounds would speculations upon the 
imprudence of a thoughtless wife be less frequent because less profit¬ 
able, but also in the ranks where the support of the household is from 
the labour of the man, and where the home must be habitually left in 
the care of the wdfe during his absence at his work, more painful 
evils from debt which the husband never intended to contract, would 
be checked. 

As we collect from the report of the learned judge that the verdict 
is for necessaries suitable to the estate ’and degree of the hus- r»g^2 
band, obtained from the plaintilTs by the wife of the defendant *- 
without his authority and contrary to his order, according to our 
view of the law this verdict cannot be sujiported. It follow's that 
the rule for setting it aside and entering a nonsuit should be made 
absolute. 

Byles, J.(a) — This was an action for goods sold by the plaintiffs, 
who were drapers at Bath, to the defendant’s wife, during cohabitation, 
for the use of herself and her daughters, being infants, and delivered 
at the defendant’s re.sidence in Wales. The articles were all ordered 
by the wife, and some of them at the defendant’s house, of the plain- 
tifi’s’ traveller. They wore articles of clothing, such as would in 
ordinary course be used in the defendant’s presence, though there was 
no proof that he observed them. The orders given by the wife to the 
plaintiffs, were given without the knowledge of the defendant, and 
against his directions. 

The jury found that all the goods supplied by the plaintiffs were 
necessaries, i. e. articles suitable and proper for the condition of the 
wife and daughters of the defendant, who was a country gentleman in 
Wales; that, before the supply, the husband had revoked his wife’s 
general authority to purchase necessaries, promising to make her 
what, if regularly paid, would have been a sufficient allowance for 
that purpose, but that the whole of that allowance had not been paid, 
and that so much of it ai^ad been jiaid was not sufficient to provide 
any of the necessary artiJes supplied by the plaintiff's. 

, (a) Bead by Kuatiog, J., ia tbe absence of Byles, J. 
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The plaintiffs had no notice of any revocation of the wife’s authority. 

The word “ necessaries” is not free from ambiguity. It may import 
•6431 simply, things suitable to the ^station of the party supplied, 
-* without reference to the supply or means of supply from other 
sources: or it may import things not only suitable, but requisite or 
indispensable because not supplied from any other source. And these 
last, again, are divisible into two classes,—those which are indispen¬ 
sable, without any fault of the party supplied,—and those which are 
indispensable, because the party supplied has wasted supplies or the 
means of supply from other sources. 

In the case now under consideration, the jury have found, in effect, 
that the goods sold by the plaintiffs to the defendant’s wife were 
necessaries, not only in the first sense, but indispensable, and not only 
indispensable, but indispensable without any fault or waste of the wife. 

The question is, whether a private arrangement between husband 
and wife limiting her ordinary and .apparent authority without notice 
to the tradesman who has supplied to the wife necessaries in the 
strictest sense, is an answer to an action by the tradesman against the 
husband. 

I conceive that the power of the wife living with her husband to 
contract for necessaries, rests on the law of principal and agent. It 
is a part of that law, that, if the principal’s representations or .acts 
clothe the agent with an appearance of authority larger than the agent 
really possesses, the principal is bound by the agent’s acts within the 
limits of that apparent authority. The wife’s power to bind her hus¬ 
band m.ay therefore repose not merely on her actual authority, but 
on the apparent authority with which the hushand invests her by cohabit¬ 
ation. He thereby, as it seems to me, represents her to tradesmen as 
being within certain limits his domestic manager, and is therefore 
responsible for her contracts within the margin of that apparent 
•6441 authority. No private revocation of •authority, or private 
agreement between husband and wife, not communicated to a 
tradesman honestly dealing with the wife by supplying necessaries 
for the family in the ordinary course of domestic all'airs, can affect the 
tradesman’s right to rely on the apparent authority of the wife. 

The judgment of the Court of Exchequer in the most recent case 
on the subject, the case of Johnston v. Sumner, 3 Hurlst. & N. 261, 
is in conformity with this view of the law, and is, as I conceive, in 
harmony both with principle and with the old authorities. “’I’he 
principle,” says the court, “is merely that of agency. Authority 
may be express or implied, or arising from conduct; as, where one 
person holds out another in such a way as to induce a belief of autho¬ 
rity.” The court adds, that, “ if a man and his wife live toycther, it 
matters not u'hat private ayrecment they may make, the wife has all the 
usual authorities of a wife,”—p. 266. 

In the notes to Manby v. Scott, 2 Smith’s Leading Cases 888 , the 
result of all the authorities, and more particularly of Etherington v. 
Parrot, 1 Salk. 118, 2 Ld. Raym. 1006, is said to be this, “ that, during 
cohabitation, there is a ])resnmption, arising from the very circum¬ 
stance of the cohabitation, of the husband's assent to contracts made 
by the wife for necessaries suitable to his degree and estate.” By the 
word “presumption,” the learned author, as appears from the subse- 
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quent part of the note, means a presumption which the creditor had 
a right to make, and which could not be repelled by a secret revoca¬ 
tion, but only by a revocation communicated to the tradesman. Such 
was plainly Lord Holt’s meaning, in the case of Etherington v. Parrot, 
as may be seen by consulting either report of the case, especially the 
fuller report in Lord Raymond. 

*The expre.ssion presumed authority, however, though not i- 
inappropriate, is ambiguous, and does not appear to me to ex- 
press so precisely what is meant as the expression apparent authority. 

The American law and the Scotch law coincide with this view of the 
case. In Kent’s Commentaries, vol. 2, p. 139, the . learned author 
lays it down that the husband is bound by the wife’s contracts for 
ordinary purposes, from a presumed assent on his part. The Scotch 
law is the same. In Bell’s Commentaries, vol. 1, p. 676, it is said 
that “ she is empowered as hy presumed mandate to bind the husband 
for furnishings to the family.” 

There are two recent cases which have been cited as at v.ariance 
with this view of the law,—Reid v. Tcakle, 13 C. B. 627 (E. C. L. R. 
vol. 76), and Reneaux v. Teakle, 8 Exch. 680: but both tho.se cases 
are subject to observation. In Reid v. Teakle, the case was not 
argued by the defendant’s counsel, but abandoned ; and Jervi.s, C. J., 
expressed a doubt “ whether, if a woman order what is strictly and 
properly necessary, her husband can repudiate her agency.” In 
Reneaux v. Teakle, the court .seem to have granted, or at least may 
have granted, a new trial on other grounds. 

I tliiuk, therefore, the plaintiffs are entitled to keep thei/ verdict, 
and that the rule should be discharged. 

The opinion of the majority of the court being in favour of the 
defendant, the rule was made absolute to enter a nonsuit. 

Rule absolute accordingly. 


*DAKIN r. OXLEY. Feh. 1. [*646 

It 18 no answer to an action bj a ship-owner aj^ainst the charterer to rccorer freight, that, by 
the fault of the master and crew, and their negligent and unskilful navigation of the vessel, the 
cargo (coal) was damaged so as upon arrival at the port of discharge to bo then there of less 
value than the freight, and that the charterer abandoned it to the ship-owner. 

This was an action upon a charter-party. The first count of the 
declaration stated, that, by a certain charter-party, in which the plain¬ 
tiff was described as Captain George Dakin, of the British good ship 
or ve.ssel called the Contest, it was mutually agreed by and between 
the plaintiff' and defendant, that the said ship, being tight, staunch, 
and strong, and every way fitted for the voyage, should without any 
delay sail and proceed to Newport, Monmouthshire, and there take 
on board in the usual and customary manner from the factors of the 
defendant a full and complete cargo of coals, which was to be brought 
to and taken from alongside at merchant’s risk and expense, not ex¬ 
ceeding what she could reasonably stow and carry over and above her 
tackle, apparel, provisions, and furniture, including a sufficient supply 
of coals for ship’s use during the voyage, which the plaintiff' bound 
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himself to take on hoard ; and, being so loaded, should therewith 
proceed to Nassau, N. P., and there deliver the same on being paid 
freight at and after the rate of 22s. 6d. sterling per ton of 20 cwt. 
delivered, in full of all port-charges whatsoever, including trimming, 
customary dues, lights, and pilotage (the act of God, the Queen’s 
enemies, fire, frosts, riots and strikes of pitmen, and all and every 
other dangers and accidents of the seas, rivers, and navigation, mines, 
and works, of whatever nature or kind soever during the said voyage 
always excepted): The freight to be paid on the right and true delivery 
of the cargo, in cash at current rate of exchange, or approved hills 
on London at sixty days sight, less one half freight to be advanced on 
*6471 lading, by acceptance at three months, *less 

5 per cent, for all charges: Seven days is to be allowed the 
said merchants (if the ship is not sooner despatched) for loading; 
and the ship to be discharged (weather permitting) at not less 
than thirty tons per running-day, Sundays excepted; and the defend¬ 
ant to have the option of keeping the ship for ten days on demurrage 
over and above the said laying-day.s, at ol. per day: The said vessel 
to be addre.sscd to the defendant’s agent at the port of discharge, 
paying 2 per cent, commission on amount of freight: Averment, that 
the said ship sailed and proceeded to Newport aforesaid, and there 
took on board a full and complete cargo of coals according to and 
in pursuance of the said charter-party, and, being so loaded, pro¬ 
ceeded thcrewitli to Nas.sau aforesaid, and all tilings had happened 
and been done, and all conditions precedent had been performed and 
fulfilled, and all times had elapsed, necessary to entitle the plaintifi' to 
maintain tliis action for the breach of the charter-party in this count 
comfilained of: Breach, that, although a large amount of freight, to 
wit, 2d3/. 2.S'. 6 (i., was due to the plaintiff according to the said charter- 
party, the defendant had not paid to the plaintiff the said amount, or 
any part thereof, cither in cash or in bills, according to the terms of 
the said charter-party, but had wholly made default in so doing. 

There was also a count for freight of a certain cargo of coals, and 
a count for money found due upon accounts stated. 

Si.xth plea, to the first and second counts, that the said cargo of coals, 
in the said first count mentioned, and the said cargo of coals in the said 
second count mentioned, were and are one and the same cargo, and that 
the freight alleged to be due to the plaintiff according to the said char¬ 
ter-party as in the said first count meniioned, and the alleged freight for 
*64S1 ’''conveyance by the plaintiff of the said cargo of coals as in 
the said second count mentioned, were and are one and the same 
freight: that the said cargo of coals became by the fault of the master 
and mariners of the said vessel, and by reason of their negligence 
and unskilfulnc.ss in the navigation and management of the said ves¬ 
sel on the said voy.age, and not otherwise, so greatly damaged and 
deteriorated in condition during the said voyage, that, on the arrival 
of the said cargo of coals at the said port of discharge, the same had 
become and were then of less value there than the amount of the said 
freight; and that thereupon the defendant abandoned the said cargo 
of coals to the plaintiff, to wit, for the said freight, and was there¬ 
upon and thereby discharged from p;iymcnt of the said freight. 

To this plea the plaintiff demurred, the ground of demurrer alleged 
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in tlie margin being “that the facts stated in the sixth plea only give 
the defendant a riglit to a cro.ss-action.” Joinder. 

Cohen, in support of the demurrer.(a)—The plea is bad. If such a 
plea could in any event be good, it ought at least to show that the 
damage caused to the cargo by the negligence of the master and 
crew equalled the amount claimed for freight. If the plea simply 
means that the plaintiff was not ready to deliver the cargo undamaged 
by the negligence of the master and crew, it is clearly bad; and if it 
means that the cargo was so deteriorated through such negligence as 
to have become of less value than the amount *of the freight, [-* 0^0 
it would still be a bad plea; and the addition of the allega- ^ 
tion of abandonment makes no difference. This is not like a plea to 
an action for work and labour, that the work had through the negli¬ 
gence of the plaintiff become useless,—which is allowed in order to 
the avoidance of circuity of action: nor is it within the c.ases as to 
conditions precedent referred to in the notes to Cutter v. Powell (6 
T. R. 320), in 2 Smith’s Leading Cases 1. The law upon the subject 
is fully treated of in Abbott on Shipping, 8 th edit. 427 et scq. (10th 
edit. 324 et seq.) “Upon this question, as to the riglit of the mer¬ 
chant to abandon his goods when brought to the place of destination, 
and by so doing to discharge himself from the freight,” says the 
learned author, “different doctrines and opinions have prevailed, and 
there is no judicial decision in our books; although in some cases 
between the merchant and his insurer, it has been admitted that the 


freight was payable notwithstanding the goods were so much damaged 
that their value fell short of its amount. But it is necessary to dis¬ 
tinguish the causes from which the deterioration may have proceeded. 
If it have proceeded from the fault of the master or mariners, the 
merchant is entitled to a compensation, and may recover it by an 
action at law against the owners or master: but, if he has received 
the goods, he cannot insist upon the damage as a defence to an action 
brought against himself for the freight, even although he has offered 
to return them. And in general the right and true delivery of goods 
upon which freight is made payable by the terms of a charter-party 
or bill of lading, means only a delivery of the entire quantity of 
chests or bales: if the goods have been damaged by the fault of the 
master or crew in the voyage, the remedy for the merchant who has 
received them, is, an action for the damaye. On the other hand, r# 0 -r| 
*if the deterioration have proceeded I'rom an intrinsic princi- *■ 
pie of decay naturally inherent in the commodity itself, whether 
active in every situation, or only in the confinement and closeness 
of a ship, the merchant must bear the loss as well as pay the freight; 
for, the master and owners are in no fault, nor does their contract 
contain any insurance or warranty against such an event. And to 
this point there is a direct authority in the treatise called the Guidon. 
The author, having mentioned several cases of abandonment, as 
between the merchant and the insurer, goes on thus,—'In like manner, 
the merchant cannot abandon the goods hereinbefore mentioned (viz. 
fruit, salt, corn, victuals, &c.) to the master of the ship for his freight. 


(a) The point marked for argument on the part of the plaintiff was as follows 
** That tho facts stated in the plea demurred to by the plaintiff do not constitute a valid defence 
to tho action, but only give the defoudaut a right to a cross-action." 

C. B. N. S., VOL. XV.—25 
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if the deterioration has proceeded from natural decay, or from the 
great diminution of price that takes place at the end of particular 
seasons, as in figs, grapes, and herrings, after Easter; or by reason of 
an over-abundant supply of the market, as in corn, wine, or salt, 
although in salt a different practice formerly prevailed, which is con¬ 
trary to reason, if the option has not been reserved by an express 
clause in the charter-partyGuidon, ch. 7, art. 7, 10. In the very 
next article (11), however, of the treatise, we find this doctrine,—‘If 
goods contained in casks, as wine, oil, olives, molasses, and others of 
the like sort, have leaked to such an extent that the casks are empty, 
or nearly empty, the merchant may abandon them for the freight before 
they are landed. Therefore, masters should take care, when they receive 
casks, to see that they be well hooped, and in good condition. It is true, 
that, if, by tempest, the casks have been so pressed that they have thrown 
out their bottoms, have been beaten in, and burst, provided there have 
been no fault in the stowage, the loss shall be an average against the in¬ 
surers, the master shall lose his freight.’ From the words of this article 
*it appears very clearly, that in the opinion of the author, the 
merchant might abandon articles of this description, although 
the leakage were not occasioned by perils of the sea. In the work of 
Molloy, however (Book 2, c. 2, § 14), we find the following clauses: 
‘If freight be taken for one hundred tons of wine, and twenty of 
them leak out, so that there is not above eight inches from the bulge 
upwards, yet the freight becomes due: one reason is, bccau.se from 
that gauge the King becomes entitled to custom; but, if they be 
under eight inches, by some it is conceived to be then in the election 
of the freighters to fling them up to the master for freight; and the 
merchant is discharged. But most conceive otherwise; for, if it had 
all leaked out (if there was no fault in the master), there is no reason 
the ship should lose her freight, for the freight arises from the 
tonnage taken: and, if the leakage was occasioned through the storm, 
the same perhaps may come into an average. Bcside.s, in Bordeaux, 
the master stows not the goods, but the particular officers appointed 
for that purpose; quod nota. Perhaps a special convention may alter 
the case.’ The French Ordinance(a) declares ‘that the merchant shall 
not oblige the master to take for his freight goods diminished in 
price, spoilt, or deteriorated by their own vice or by the peril of the 
sea.’ And the very next article is as follows,—‘If goods put into 
casks, as wine, oil, honey, or other liquors, have leaked out to such an 
extent that the casks are empty, or nearly empty, the merchant may 
abandon them for the freight.’ Valin, in his commentary on this last 
.article, observes, that it is taken from the article of the Guidon which 
I have just before quoted. He observes also, that, by the Consolato 
♦p.-ni del Mare, ch. 202, the contrary is *decided; yet that, by an- 

^ -1 other article of the same code, ch. 234, freight is not due for 
pottery unless it is found entire at the end of the voyage: and he con 
siders this article of the ordinance to give the right of abandonment 
to the merchant in the case of leakage happening as well from the 
fault of the casks as from the perils of the sea, and to be an excejilion 
to the general rule laid down in the article immediately preceding. 

(a) Lit. 3, tit. 3, Frot, art 25 and 26. Those articles are repeated in the Code de Cotumerce, 
art 310. 
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On the other hand, his countryman, Pothier, controverts this opinion, 
and contends that the article of the ordinance is to be confined to the 
case of leakage occasioned by peril of the sea; in which case he con¬ 
siders the real commodity, viz. the contents of the casks, to be abso¬ 
lutely lost, as much as if they had been washed overboard. ‘ This 
opinion of M. Valin,’ says he, ‘appears to me to be contrary to prin¬ 
ciples. It is the fault of the merchant if he has put his goods into 
bad casks: it is hts fault if they have leaked out, and have not arrived 
at the place of destination. He therefore ought to pay the freight; 
for, according to the principles of the contract of hiring, the hirer who 
by his own act or fault has not enjoyed the thing let to him, ought to 
pay the hire as if he had enjoyed it. If the lettor, who has been pre¬ 
vented from letting to other persons the part of his vessel occupied 
by the bad casks, should not be paid the freight, he would sufier for 
the fault of the hirer, which is unjust:’. Traite de Cbarte-partie, num. 
60. This argument of Pothier may show what ourjht to have been 
established hy the ordinance, but it by no means proves that the 
interpretation given by Valin, and which agrees with the terms of the 
Guidon, is not the true interpretation. The rule was probably intro¬ 
duced in early times, to prevent disputes and litigation; and adopted 
by the framers of the French Ordinance for the same reason.” In 3 
Kent’s Commentaries 224 (10th edit. 313), it is ‘said; “When 
the goods become greatly deteriorated on the voyage, it has 
been a very litigated question whether the consignee was bound to 
take the goods and pay the freight, or whether he-might not abandon 
the goods to the master in discharge of the freight. Valin and 
Pothier entertained opposite opinions upon this question. The former 
insists that the regulation of the ordinance, holding -the merchant 
liable for freight on deteriorated goods, without the right to abandon 
them in discharge of the freight, is too rigorous to be compatible with 
equity. He says the cargo is the only proper fund and pledge for 
the freight, and that Ca.saregis (Disc. 22, n. 46, and Disc. 23, n. 86, 
87) was of the same opinion. Pothier, on the other hand, was 
against the right of .the owner to abandon the deteriorated goods in 
discharge of the freight; and this is the better opinion, and the one 
adopted in the case of Griswold v. The New York Insurance Com¬ 
pany, 3 Johns. 321. It is in accordance with the Ordinances of the 
Marine, and of Rotterdam, and with the new commercial code of 
France: and the latter puts an end to all further doubt and discussion 
on the subject in France. The shipowner performs his engagement 
when he carries and delivers the goods. The right to his freight then 
becomes absolute, and the carrier is no more an insurer of the sound¬ 
ness of the cargo as against the perils of the sea, or its own intrinsic 
decay, than he is of the price in the market to which it is carried. 
If he has conducted himself with fidelity and vigilance in the course 
of the voyage, he has no concern with the diminution of the value of 
the cargo. It may impair the remedy which his lien afforded, but it 
does not afifect his personal demand against the shipper.” In Parsons 
on Maritime Law, 215, it is said: “It has been made a question 
whether, at the port of ultimate destination, if the goods arrive r*ar:A 
*so injured as to have lost their mercantile value, the shipper ^ 
may not then abandon them to the master and pay no freight. We 
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consider it, however, quite settled as the law of this country (Ame¬ 
rica), that, if the goods arrive in specie, the shipper must pay freight 
for them, whatever be their condition or value. If that value has 
been lost or diminished by the fault of the master, or without his 
fault, but from a cau.se for which he is responsible, then, as we have 
repeatedly said, the shipper may claim compensation; but he must 
pay freight.” Reference is made in a note to the case of Luke v. 
Lyde, 2 Burr. 882, 887, for a dictum of Lord Mansfield to the effect 
that the merchant may by abandonment e.xcuse himself from freight: 
but it is said that that doctrine has not been followed in America. 
The same view is adopted in Benecke on Marine- Insurance 13. The 
underwriter on freight is not bound to pay if the goods arrive in 
specie, though deteriorated, because the freight is not in that case lost. 
The court will only have recourse to foreign codes and to foreign 
jurists to aid their judgment where there is no common-law principle 
to guide them. But here there is a common-law principle, viz. that 
the merchant .shall pay freight; and that, if the goods have through 
any negligence or default on the part of the master or crew become 
deteriorated, he has his remedy by a cross action. The principle 
before adverted to, which allows a defendant in an action for the price 
of goods, or for work and labour, to show that the goods or the work 
were by reason of the plaintiff’s default of decreased value, is said by 
Parke, B., in Mondel v. Steel, 8 M. k W. 858, 871, not to have been 
extended to an action for freight,—Shcels v. Davies, 4 Campb. 119. 
And see Allen v. Cameron, 1 0. & M. 832. In Parsons on Contracts 
388, it is said: “ Perhaps no better rule can be *given, than 
that, if the thing to be done be in its own nature separable and 
divisible, and there be no express stipulation or necessary implication 
which makes it absolutely one thing, and that part which I'ails may 
be regarded, to use ihe language of the court in one case (Lucas v. 
Godwin, 3 N. C. 746, 4 Scott 502), ‘not as a condition going to the 
essence of the contract,’ in such case the failure does not destroy the 
rights growing out of the performance of the residue. But the other 
party may have his claim or action for damages arising from such 
failure.” To hold such a plea as this to be good, will unsettle the 
whole law upon the subject. 

B rett, Q. C., contra.(a)—The point now before the court is entirely 
new, and has never yet been decided in any court. The plea is framed 
*6561 views ^suggested in iMaclachlan on Shipping, p. 398 

-* et seq. [Willes, J.—Does this plea raise the question? It 


(a) Tho points marked for argument on (be part of the defendant were as follows:— 

** 1. That, where the goods are so deteriorated from tho fault of tho master or mariners during 
the voyage as not to be worth the freight, the merchant is entitled to abandon the goods, and is 
absolved from payment of the freight: 

<< 2. That, where there is such a degree of deterioration from such a cause, the shipowner has so 
completely failed in tho fulfilment of the contract upon which freight is claimed, that, if tho mer¬ 
chant refused to receive the goods, no freight is payable: 

** 3. That, in such a case, it is clear that the merchant can derive no benefit whatever from the 
conveyance of the goods ; but, in order to exclude any presumption or possibility of benefit, he 
abandons the goods for tho freight: 

That, in such a case, the shipowner, although not able to enforce tho claim for freight 
against the merchant, is not bound to part with the goods without payment of the freight; 
and the effect of the abandonment is, to exonerate the shipowner from the keeping or delivery 
9 f the goods, and to place them absolutely at his disposal/' 
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does not allege that the cargo was not of mercantile value when the 
ship arrived at Nassau ; but merely that it was of less value than the 
amount of the freight.] It is not denied, that, if any part of the cargo 
IS accepted, any claim which the shipper may have in respect of 
negligence of the master and mariners must be the subject of a cross- 
action ; nor is it contended, that, if any part of the goods arrive in 
specie so as to entitle the shipowner to freight, the underwriters on 
freight would be liable, or that, if the cargo has sustained injury 
through the negligence of the master and mariners to an extent short 
of rendering it worthless, the shipper would be excused from pay¬ 
ment of freight. But the allegations in this plea go to show, that, in 
a mercantile sense, the cargo had through the negligence and mis¬ 
management of the master and mariners become of no value. [WiLLES, 
J. —It is in effect a plea of evidence. That evidence may or may not 
sustain fhe allegation that the cargo became valueless.] It could not 
probably have been alleged here that the cargo,—coals,—had been 
rendered utterly vahieless. [Williams. J.—Is it not consistent with 
this plea that the coals were worth 253i. 2s. 6o?., and that they were 
damaged to the extent of 6/i. ?] If that were so, the adventure has 
become worthle.ss. Unless the merchant can sell the cargo for the 
cost pUce plus the freight and charges, the adventure is lost. And, 
if that result is brought about by the negligence of the master and 
crew, why is he to pay freight ? The allegation as to the abandon¬ 
ment was merely put into the plea for the purpose of negativing the 
acceptance of part of the cargo. In Maclachlan, p. 398, it is said,— 
“It m.ay happen that goods existing in specie when brought to the 
place of de.stination, are so deteriorated in condition as not to rtp-n 
•be worth the freight; and then arises the que.stion whether ^ 
the merchant is bound to pay freight, or is at liberty to abandon the 
goods to the shipowner for his claim. Upon this question, although 
different doctrines have prevailed among jurists, there is no judicial 
decision as yet in our books. In considering it, the causes from 
which the deterioration in the merchandise may proceed, should be 
distinguished. If it proceeds from the fault of the master or mariners, 
the merchant is entitled to a compensation, and may recover it by an 
action at law against the owners or master; but, if he has received 
the goods, he cannot insist upon the damage as a defence to such an 
action brought against himself for the freight,—even although he has 
offered to return them.” d’he learned author, after referring to Gar¬ 
rett V. Melhuish, 4 Jurist, N. S. 943, proceeds,—“On the other hand, 
if it proceeds from an intrinsic principle of decay naturally inherent 
in the commodity itself, whether active in every situation, or only in 
the confinement and closene.ss of a ship, the merchant must bear the 
loss and pay the freight; the master and owners are in no fault, nor 
does their,contract contain any insurance or warranty against such an 
event.” lie then refers to Le Guidon, c. 7, article.s 10 and 11, the 
Consolato del Mare, cc. ItiO, 192, Molloy, Book 2, c. 4. § 14, Valin, 
liv. 3, tit. 3, art. 26. Pothier, Traitd de Cliarte-partie, No. 60, and to 
the Ordinance of iiotterdam, and says,—“ To the same effect Lord 
Mansfield, in Luke v. Lyde, 2 Burr. 882, 887, is reported to have said, 
that, ‘as to the value of the goods, it is nothing to the master whether 
the goods are spoiled or not, provided the merchant takes them; it is 
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enough if the master has carried them; for, by doing so, he has earned 
his freight; and the merchant shall be obliged to take all that are 
saved, or none; he shall not take some, and abandon *the rest, 
and so pick and choose what he likes, taking that which is not 
damaged, and leaving that which is spoiled or damaged. If he 
abandons, he is excused freight; and he may abandon all, though 
they are not all lost.’ But this must be received as an extra-judicial 
opinion of his Lordship, as the question of abandonment was not in 
issue in that cause: in fact, the goods had not been carried to the 
place of destination, but the vessel, which was bound for Lisbon, 
having been captured, and re-captured, was carried with the goods 
into a port in Devonshire, and there the merchant received them. In 
Lutwidge v. Gray, cited in Luke v. Lyde, it seems to have been taken 
for granted by the .counsel on both sides that the merchants might 
have abandoned the whole cargo: but, in that case, the ship was 
wrecked, and the goods saved at great expense, at a place short of 
the port of delivery; and the right of abandonment is spoken of with 
reference to the situation of the goods at that place. Most certainly, 
the merchant cannot be compelled to accept his goods at any other 
place than the place of destination: even if the master should pay the 
salvage, and convey them to that place, the merchant may be allowed 
to have his option of accepting them or not, loaded with the additional 
expense of salvage. And accordingly, in another case (Baillie v. 
Moudigliani, 1 Park InS. c. 2, p. 116X Lord Mansfield said, ‘The 
owner of the ship has a lien for freight; but, in a total loss, literally 
BO called, no freight is due; in case of a loss total in its nature, with 
salvage, the merchant may either take the part saved or abandon.’ ” He 
then refers to Griswold v. The New York Insurance Company, 3 Johns. 
821, which seems to show, that, by the American law, where any part 
of the cargo arrives in specie, the rest being destroyed or worthless 
through no default of the master and crew, the merchant must pay 
*add the fact that the loss arose from negligence 
-I of the master and crew, and the case would be different. [WiL- 
LES, J.—Griswold v. The New York Insurance Company, was cited by 
Mr. Quain in Blasco v. Fletcher, 14 C. B. N. S. 147 (K. C. L. K. vol. 
108), and also a subsequent ca.se of M’Gaw v. Ocean Insurance Com¬ 
pany, 23 Pickering 405, where Chief Justice Shaw, speaking of the 
cases where the shipowner is entitled to freight notwithstanding the 
ship has been compelled to put into an intermediate port to refit, says, 
—“ Nor does it make any difference, if the cargo is damaged and unfit 
to be shipped, if it remains in specie, and can be carried to the port 
of destination; as the shipowner is not responsible for the damaged 
condition of the goods, whether such damage arise from a principle 
of internal decay or from perils of the sea. In such cases, it is held, 
that, as between the shipper and shipowner, the latter' is entitled to 
his freight althon'/h the tjoods have become utterly worthless, and that he 
has his remedy for his freight, not only by a lien upon the goods 
(which in the case supposed would avail him nothing), but also by an 
action against the shipper on his contract of carriage.” Those cases, 
however, leave untouched the present question.] The reasoning in 
those cases almost necessarily implies that the present argument is 
well founded, [Willes, J.—Where the cargo has become utterly 
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worthless. But, is this such a case ?] Not if that expression is to 
1)0 understood as importing the utter annihilation of the article. In 
Roux V. Salvador, 1 N. C. 526, 1 Scott 491 (in error, 3 N. C. 266, 4 
Scott 1), the hides, though useless as hides, would be worth something 
for manure. The authority of Parsons on Maritime Law and Benecke 
on Insurance carries the matter no further: and Mondel v. Steel, 8 
M. & W. 858, depends upon a principle which is wholly inapplicable 
here. Here, the basis of the plea is, that the service has become 
wholly useless through negligence. 

* Cohen, in reply.—The dictum of Lord Mansfield in Luke r»ecr) 
V. Lyde is admitted to be extra-judicial; and it has never been 
adopted. In M.aclachlan 403, it is said: “Mr. Abbott, in‘his work 
on Shipping (see Abbott, 8th edit. 430-433), without expressly 
stating, seems to indicate, an opinion unfavourable to the existence 
of any such right in the merchant to abandon his goods for the 
freight; and, for the reasons offered by Pothier on the general rule, 
it is scarcely doubtful that, within the same limits, the law of this 
country will be found to be the same as the French law : but, in the 
absence of express contract, or established usage, or positive enact¬ 
ment, it is hardly probable that the exceptional French rule with 
regard to liquids will be followed by the English decisions, when any 
of the liquid remains, or even the cask is entire,”—citing Davidson 
V. Gwynne, 12 East 381; Shields v. Davis, 6 Taunt. 65, and Garrett 
V. Melhuish, 4 Jurist, N. S. 943. It is unnecessary on the present 
occasion to argue that the plea would have been a bad one, if it had 
alleged that the damage resulting from the negligence of the master 
and crew exceeded the amount,of the freight. 

Eble, C. J.—We do not feel much doubt. But, as the matter is 
one of general importance, we will examine the authorities referred 
to, and give our judgment on a future day. Cur. adv. vult. 

WiLLES, J., now delivered the judgment of the court:(«)— 

This is an action by shipowner against charterer to recover the 
freight of a cargo of coal carried from Newport to Nassau. 

*The first count is upon the charter-party. The second is 
the common count for freight. The defendant pleads, that, by ^ 
the fault of the master and crew, and their unskilful and negligent 
navigation of the ves.sel, the coal was damaged so.as upon arrival at 
the port of discharge to be then there of less value than Ifhe freight, 
and that he abandoned it to the shipowner. The plea, as it does not 
deny, admits that the cargo arrived as coal, and that it was of some 
value. The plaintiff' demurs: and the question for us to consider is, 
whether a charterer whose cargo has been damaged by the fault of 
the master and crew so as upon arrival at the port of discharge to be 
worth less than the freight, is entitled to excuse himself from pay¬ 
ment of freight by abandoning the cargo to the shipowner. We think 
not: and we should not have taken time to consider, but for the 
general importance of the subject, and of its having been suggested 
that our law was silent upon this question, and that the plea was war¬ 
ranted by the usage and law of other maritime countries, which, it 
was said, we ought to adopt. 

(a) The judges present at the argument were, Erie, C. J., Williams, J., Willes, J., and Keat* 
ing, J. 
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The principal foreign authorities upon-the effect of damage to the 
cargo upon the right to freight, are referred to in Abbott on Shipping, 
Part IV, Ch. IX, pp. 324, et seq. of the 10th edition, by Serjt. Shee. 
The ancient and modern French laws are stated and discussed in 
Boulay-Paty, Cours de Droit Maritime, vol. 2, pp. 484 et seq. The 
Spanish law is to be found in articles 787 to 790 of the Codigo de 
Comercio, and in de Bacardi’s Diccionario del Dereclio Maritirao, 
title “ Fletamento.” The law of the United States is laid down in 1 


Parsons on Maritime Law 172, n. 

The continental authorities are not altogether consistent with one 
another; and, in so far as they, tend to sanction this plea, they seem 
to have been founded upon two notions,—first, that the cargo is the 
*^691 *and exclusive security for the freight, to which the ship- 
-* owner ought to be contented to look, and by abandoning which 
the merchant ought to be allowed to free himself from any responsi¬ 
bility,—and second, that, in the case of culpable damage, the freight 
is forfeited. The first of these propositions was maintained by some 
even in the case of fortuitous damage (2 Boulaj'-Paty, 484 et seq.; 
Casaregis de Commercio, Uiscursus xxii. p. 60, No. 46): and it has 
even been insisted, but unsuccessfully, that it applied to the case of 
undamaged goods, (Gilbert’s Code de Commerce, note 3 to Article 
810, p. 139 of the edition of 1852). This doctrine, as applied to 
fortuitous damage, must, however, now be considered as exploded, 
upon the plain ground that a contract to pay for the carriage of a 
thing in money cannot be satisfied by a cession of the thing itself in 
a damaged state to the carrier, against his will. 

With respect to goods damaged by the fault of the master, it has 
also been laid down in general terms, in conformity with the second 
of the governing ideas already stated, that the master, besides being 
liable for the damage, shall lose his freight. This was the law of 
the Hanseatic League (2 Pardessus’s Collection of Ancient Maritime 
Codes, p. 550), and of other commercial nations: 1 Casaregis de Com¬ 
mercio, Di.scursus xxiii. Nos. 85 to 89, p. 66. 

Casaregis, besides being one of the best of the commercial lawyers 
who wrote before the introduction of the modern codes, has given in 
his elaborate work, references to the more ancient writers; and we 
content ourselves with referring to his summary of the law as then 
understood'upon the continent. He was born at Genoa in 1670, and 
died in 1737, after having been for more than twenty years a judge 
of the Kota of Florence. 


In one of the passages last referred to, that great ^lawyer 
-* (No. 85) first states that the ellect of culpable damage was to 
work a forfeiture of freight,—“Non solum tenetur navarchus ad 
emendationem damni ejus dolo, vel culpa mercibus obventi, • • • sed 
mercedem sive naulum etiam pnetendere non potest.” Here the doc¬ 
trine of I'orfeiture is clearly asserted; and the same in No. 16 of the 
same discourse. 


The author then proceeds to state, that, where damage is occasioned 
by accident, without fault, the merchant may abandon if he thinks 
proper,—Adverte tamen quod si merces corrupts vel vitiatm fuerint 
ob casum fortuitum, non culpa navarchi, mercator tenebitur integrum 
naulum solvere, vel si ei non intererit integrum naulum solvere 
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poterit loco nauli merces relinquere, et ratio est quia naulum debetur 
proper merces.” 

He then goes on to state, upon the authority of Targa, that this 
only applies in favour of the con.signee, and not of the charterer of 
the entire ship, who is bound by his contract to pay the stipulated 
freight upon the arrival of the goods,—“Id procedit in mercatore, cui 
consignandaj sunt merces a navi conducts, secus in naulizatore totius 
navis, quia ille indistinct^ tenetur semper naulum conventum pro tota 
navis locatione solvere. Targ. Ponder. Marit. c. 81, § per li noli.” 

Moreover, he adds, that, in the case of culpable damage, it is not 
competent to the merchant to abandon the cargo to the shipowner and 
claim the whole value, e.Kcept wliere the goods are reduced to a state 
of uselessness or nearly so: clearly showing that the right of aban¬ 
donment in such a case affected the amount of damages, and not the 
freight. In No. 89, citing John de limvia, a Spanish writer of repute, 
Casaregis expressly s.ays,—“Nouautem est in electione dominorum 
mercium, aut recipere res deterioratas et petere damnum, vel eas 
relinquere magistro et petere ut sol.vat 'pretium, sed illas r» 0 g^ 
pneeisb recipere debent, et petere d magistro damnum, quod '■ 
passae fuerint, pneterquam si hujusmodi damnum esset inutile, quia 
ferb res redactie fuerint ad inutilitatis statum, tunc enim illas relinquere 
poterunt et simul pretium ab eo petere, ad latb tradita per llieviam 
de Commereio Navale, c. 12, n. 38.” 

It should seem, therefore, that the notion of the cargo being the 
sole security in case of fortuitous damage, and that of forfeiture of 
freight by culpable damage, neither of which is consistent with the 
principles of o,ur law of contracts, was the prevailing idea amongst 
those lawyers who held abandonment to be a satisfaction of freight; 
and that it was not a condition in their laws that the cargo should be 
worth less than the freight, although practically it was only in such 
a case, or where he wished to get rid of a troublesome adventure, that 
the merchant would with his eyes open exercise the right to abandon. 

We have to add that the law of the United Slates is unfavourable to 
this plea. Profes.sor Parsons, in his learned work upon Maritime 
Law, V'ol. I, p. 172, lays down as the rule of those states, that if the 
cargo arrives in specie, notwithstanding that it is damaged, whether 
fortuitously or culpably, so as to be worthless, the freight is earned, 
although, in case of culpable dam.age, set off' is allowed. This allow¬ 
ance of set off, it must be observed, affects procedure only; so that we 
could not adopt it even in the case of a contract made where such law 
prevails. Indeed, in this case a set-off could not avail the defendant; 
for, the damage is not alleged to have been equal to the freight. 

It ought to be borne in mind, when dealing with such cases, that 
the true test of tlie right to freight, is, the question whether the 
service in respect of which the freight was contracted to be paid has 
been *substantially performed; and, according to the law-of 
England, as a rule, freight is earned by the carriage and 
arrival of the goods ready to be delivered to the merchant, though 
they be in a damaged state when they arrive. If the shipowner fails 
to carry the goods for the merchant to the destined port, the freight 
is not earned. If he carry part, but not the whole, no freight is pay¬ 
able in respect of the part not carried, and freight is payable in 
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respect of the part carried unless the charter-party make the carriage 
of the whole a condition precedent to the earning of any freight,—a 
case which has not within our experience arisen in practice. 

As to freight pro rata itineris, in respect of goods accepted, and 
their future carriage waived, at an intermediate port, it becomes due, 
not under the charter-party, but by a new contract inferred from the 
conduct of the parties, so that we need not stop to discuss it. It was 
in such a case that Lord Mansfield in Luke v. LyJe, 2 Burr. 882, 1 
W. Bl. 190, said that the merchant, “ if he abandons, is excused 
freight, and he may abandon all though they are not all lost.” This 
is correct, if, instead of “abandon” be read “decline to accept,” be¬ 
cause it is clear, that, where the goods have not been carried all the 
way, the merchant need not, in order to prevent a liability for freight 
pro rata, give up the property to the shipowner; and abandonment, 
in maritime law, involves a giving up of the property. 

Little difficulty exists in applying the above test where the cargo 


upon arrival is deficient in quantity. Where the cargo, without loss 
or destruction of any part, has^ become accidentally swelled (Gibson 
V. Sturge, 10 Exch. 622), or, jierhaps, diminished, as, by drying 
(Jacobsen’s Sea Laws, Book 3, Ch. 2, p. 220), freight (usage of trade 
• fififil payable upon the quantity •shipped,(a) because that 

-* is what the contract refers to. The Spanish Code of Com¬ 


merce makes a distinction between decrease and increase. Article 


787 provides that the entire freight shall be due for goods which are 
deteriorated or diminished by accident without fault (caso fortuito), 
by intrinsic defect, or by the bad quality and condition of the pack¬ 
ages. On the other hand, article 791 enacts, that, if the merchandise 
is increased in bulk or weight by natural causes, the merchant shall 
pay freight in proportion to the e.xcess. 

In the case of an actual loss or destruction by sea damage of so 
much of the cargo that no substantial part of it remains ; as, if sugar 
in mats, shipped as sugar and paying so much per ton, is washed 
away, so that only a few ounces remain, and the mats are worthless, 
the question would arise whether practically speaking any part of the 
cargo contracted to be carried has arrived. Such a case seems to be 
within the principle of the Ereuch Ordinance and the second clause 
of Art. 310 of the Code de Commerce, though they are both in terms 
confined to the case of liquids where all or nearly all has leaked out, 
so as to include molasses, but not sugar. Pothier, “Sur la Charte- 
partie,” § 60 (4th Vol. of Pothier’s Works by Bugnet, p. 404), deals 
with these as cases in which the thing contracted to be carried has 
perished before arrival. The Spanish Code of Commerce, Art. 790, 
after enacting that the shipowner cannot be compelled to receive the 
cargo, whether damaged or not, in payment of the freight, arbitrarily 
lays down, as to liquids, of which more than half has been lost, that 
the merchant may abandon the rest for the freight. A reference to 
these provisions is enough to show that the task of finding an uniform 
rule in modern commercial law is at present impossible. 

*Where the quantity remains unchanged, but by sea- 
damage the goods have been deteriorated in quality, the ques¬ 
tion of identity arises in a different form, as, for instance, where a valua 


(a) See Sbaod v. Grant, anid, p. 824. 
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ble picture has arrived as a piece of spoilt canvas, cloth in rags, op 
crockery in broken sherds, iron all or almost all rust, rice fermented, 
or hides rotten. 

In both classes of cases, whether of loss of quantity or change in 
quality, the proper course seems to be the same, viz., to ascertain 
from the terms of the contract, construed by mercantile usage, if any, 
what was the thing for the carriage of which freight was to be paid, 
and by the aid of a jury to determine whether that thing, or any and 
how much of it, has substantially arrived. . 

If it has arrived, thougli damaged, the freight is payable by the 
ordinary terms of the charter-party; and the question of fortuitous 
damage must be settled with the underwriters, and that of culpable 
damage in a distinct proceeding for such damage against the ship 
capUun or owners. There would be apparent justice in allowing 
damage of the latter sort to be set off or deducted in an action for 
freight; and this is allowed in some (at least) of the United States,— 
1 Parsons on Mercantile Law 172, n. But our law does not allow 
deduction in that form; and, as at present administered, for the sake 
perhaps of speedy settlement of freight and other liquidated demands, 
it affords the injured party a remedy by cross-action only : Davidson 
V. Gwynne, 12 East 381; Stinson v. Hall, 1 Ilurlst. & N. 831; Sheels 
(or Shields) v. Davies, 4 Campb. 119, 6 Taunt. 65 (E. C. L. R. vol. 1); 
the judgment of Parke, B., in Mondel v. Steel, 8 M. & W. 858; The 
Don Francisco, 32 Law J., Adin. 14, per Dr. Lushington. It would 
be unjust, and almost absurd, that, without regard to the comparative 
value of the freight and cargo when *uninjured, the risk of a |■»00o 
mercantile adventure should be thrown upon the shipowner by '■ 
the accident of the value of the cargo being a little more than the 
freight; so that a trifling damage, much less than the freight, would 
reduce the value to less than the freight; whilst, if the cargo had 
been much more valuable and the damage greater, or the cargo worth 
a little less than the freight and the damage the same, so as to bear 
a greater proportion to the whole value, the freight would have been 
payable, and the merchant have been put to his cross-action. Yet 
this is the conclusion we are called upon by the defendant to affirm in 
bis favour, involving no less than that that damage, however trifling, 
if culpable, may work a forfeiture of the entire freight, contrary to 
the just rule of our law, by which each party bears the damage 
resulting from his own breach of contract, and no more. 

The extreme case above supposed is not imaginary; for, it has 
actually occurred on many occasions, and notably upon the cessation 
of war between France and England in 1748, which caused so great 
a fall in prices that the agreed freight in many instances exceeded the 
value of the goods. The merchants in France sought a remission of 
freight or the privilege of abandonment, but in vain. (2 Boulay- 
Paty, Cours de Droit Commercial 485, 486.) 

It is evident enough from this review of the law that there is 
neither authority nor sound rea.son for upholding the proposed de¬ 
fence. The plea is naught, and there must be judgment for the 
plaintiff. Judgment for the plaintiff. 
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‘MORGAN and Another, Assignees of GEORGE KNIGHT, 

a Bankrupt, r. CHARLES KNIGHT. Jan. 20. 

• 

A second fiat against a trader who baa not obtained bis certificate under the first, is notrotd!. 

Therefore, the assignees under the second fiat may maintain an action against a third person 
for the conversion o’f property acquired by the bankrupt after the date of the first fiat,—the 
assignees under the first fiat not intervening. 

This was an action brought by the plaintiffs as assignees of George 
Knight, a bankrupt, to recover the value of certain furniture and 
fixtures which were claimed by the plaintiffs as part of the bankrupt’s 
estate. 

The cause was tried before Bramwell, B., at the last Summer 
Assizes at Lewes. The facts which appeared in evidence were as 
follows:—George Knight, who carried on business at Brighton, be¬ 
came bankrupt in the year 1850, but did not obtain a certificate. He, 
however, continued to trade; and in the months of February, March, 
and April, 1862, he obtained from tradesmen in Brighton the goods 
in question, for the purpose of furnishing a house and shop at Worth¬ 
ing for his son, the present defendant, of which house and shop the 
latter had taken a lease. The parties by whom the goods were sup¬ 
plied drew bills upon George Knight, which were dishonoured and 
renewed: and ultimately, in November, 1862, George Knight again 
became bankrupt. 116 afterwards went to reside at Worthing; but 
did not reside at his son’s house. The son’s name was over the door; 
and it did not appear that the father exercised any control over the 
property there. < 

On the part of the plaintiffs, it was submitted that the transfer oC 
the goods to the son was a fraudulent transfer, and void. 

For the defendant, it was attempted to be shown that he had paid 
his father for the goods;.but this was negatived by the jury. It was 
then contended on the part of the defendant, that the plaintiffs had no 
*right to recover; for, th.at, George Knight being an uncertifi- 
cated bankrupt at the time of the adjudication under which 
they were assignees, all his property both present and future was 
vested in the assignees under his fortner bankruptcy, and the latter 
bankruptey was void. 

It did not appear that the assignees under the first fiat against 
George Knight made any claim. 

The learned judge directed the verdict to be entered for the defend¬ 
ant, reserving leave to the plaintiffs to move to enter it for them for 
100 /., if the court should be of opinion that they were in a position 
to maintain the action. 

Lvsh, Q. C., in Michaelmas Term la.st, obtained a rule nisi accord¬ 
ingly.—He submitted that an jjncertificated bankrupt might possess 
property until his assignees interposed; and that it was not compe¬ 
tent to a wrongdoer to set up the jus tertii. He referred to Herbert 
V. Saver, 5 Q. B. 965 (E. C. L. R. vol. 48), Dav. & M. 723, and Re 
BisscH’s Trust, 25 Law J. Chan. 323. 

Montagu Chamhers and Prentice, on a former day in this term 
showed cause.—The question i.s, w'hcther after-acquired property of 
an uncertificated bankrupt can be made the subject of in action at the 
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suit of the assignees under a second fiat. It is submitted that it can¬ 
not. The second fiat is altogether void, and no property passes to 
the assignees under it. By the.l & 2 W. 4, c. 56, s. 25, it was enacted, 
that, “when any person hath been adjudged a bankrupt, all his per¬ 
sonal estate and effects, present and fuhire, which by the laws now in 
force may be assigned by commi.ssioners acting in the execution of a 
commission against such bankrupt, shall become absolutely vested in 
and transferred to the assignees or assignee for the time being, by 
virtue of their appointment, without any *deed of assignment 
for that purpose, as fully to all intents as if such estate and ^ 
effects were assigned by deed to such assignees and the survivor of 
themand the 141st section of the 12 & 13 Viet. c. 106, in even 
more extensive language, enacted, that, “ when any person shall have 
been adjudged a bankrupt, all his personal estate and effects, present 
and future, wheresoever the same may be found or known, and all 
property which he may purchase, or which may revert, descend, be 
devised or bequeathed or come to him before he shall have obtained 
his certificate, and all debts due or to be due to him, wheresoever the 
same may be found or. known, and the property, right, and interest 
in such debts, shall become absolutely vested in the assignees for the 
time being, for the benefit of the creditors of the bankrupt, by virtue 
of their appointment.” In Till v. Wilson, 7 B. & C. 684 (E. C. L. R. 
vol. 14), 1 M. & R. 580, it was distinctly held that a second commis¬ 
sion issued against a trader before a former commission has been 
disposed of, is a nullity. [Willes, J.—All the authorities are col¬ 
lected in Herbert v. Sayer, 5 Q. B. 965 (E. G. L. R. vol. 48), D. & 
Meriv. 723.] In Nelson v. Cherrill, 1 M. k Scott 452, 8 Bingh. 316, 
Tindal, C. J., says: "It appears to me that, so long as the decisions 
in the Court of King’s Bench and in this court remain upon the 
books, a second commission, pending a first, is void in point of law. 
I am therefore of opinion that the second commission in this case 
conferred no rights upon these defendants, and consequently that the 
plaintiff was entitled to recover. It seems that the plaintiff was in 
the actual possession, and had the apparent right to these goods; and 
that the defendants seized them under a supposed authority ve.sted in 
them by virtue of the second commi.ssion. That commission being 
void, they have taken the goods without any authority. The only 
question then is, whether the ‘defendants can be permitted to r* 0'72 
set up the rights of a third person, in order to defeat the action. *- 
I think that would be admitting a trespasser to clothe himself with 
rights which the law does not allow him.” The like was held by 
Lord Eldon in Ex parte Brown, 1 Ves. & B. 60: and see Ex parte 
Proudfoot, 1 Atk. 252 ; Ex parte Storks, in re Evans, 2 Rose B. C. 
179, and In re Chambers, 3 Mont. & Ayr. 294, 2 Deacon 394. 
[Willes, J.—Have the creditors of an uncertificated bankrupt no 
right to come upon goods left in the order and disposition of the 
bankrupt after a first fiat?] The property is in the first assignees. 

llannen and WiUou'jhhy, in support of the rule.—The cases where 
the second commi.ssion has been held to be void have been mostly 
cases where the bankrupt has been seeking to rely upon the certificate 
obtained by him under the second commission. They clearly afford 
no guide for the decision of this case. [Willes, J.—In Butler u 
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Hobson, 4 N. C. 290, 6 Scott 824, it was held that goods allowed to 
be in the order and disposition of a bankrupt as reputed owner, by 
the consent of his assignee, are liable ^o be seized, upon a subsequent 
insolvency, by the assignee of the Insolvent Debtors Court.] The 
effect of the decision in Herbert v. Sayer is, that the bankrupt, not¬ 
withstanding the absence of a certificate under the first fiat, has a 
qualified right of possession at all events of personal estate subse¬ 
quently acquired, and may maintain actions in respect of it until his 
assignees intervene. In Drayton v. Dale, 2 B. & G. 293 (E. C. L. B. 
vol. 9), 3 D. & R. 534, to assump.sit by the endorsee against the maker 
of a promissory note payable to A. B. or his order, the defendant 
pleaded,—first, non assumpsit,'—secondly, that A. B. became a bank¬ 
rupt, and that his property was duly assigned to assignees, whereby 
the interest, title, and right to endorse the promissory note before the 
*67^1 *endorsement became vested in the assignees, whereby 

•* the endorsement by A. B. was void, and created no right in 
the plaintiff to sue. The plaintiff’ replied to the last plea, that the 
endorsement was made with the consent of the assignees. The re¬ 
joinder took issue upon that fact: and, a verdict having been found 
for the plaintiff on the first issue, and for the defendant on the second, 
it was held that the plaintiff was entitled to judgment on the whole 
record,—first, because the defendant, who had made the note payable 
to A. B. or his order, was estopped from saying that A. B. was not 
competent to make an order,—secondly, because the property acquired 
by a bankrupt subsequently to his bankruptcy did not absolutely 
vest in the assignees, though they had a right to claim it; but, if they 
did not make any claim, the bankrupt had a right to such property 
against all other persons.(ft) So, in Laroche v. Wakeman, Peake N. P. C. 
140, it was held, that, if an uncertificated bankrupt carry on trade, 
and sell a vessel to A., he has a good title against all persons but the 
assignees. In Fyson v. Chambens, 9 M. & W. 460, it was held that 
a party who had taken possession of the goods of an intestate after 
his death, could not set up as a defence to an action of trover by the 
administrator, that the intestate had been first insolvent and then 
bankrupt, and had not paid 15s. in the pound under the fiat, and that 
therefore the property in the goods vested absolutely in the assignees; 
the goods having been acquired by tlie intestate after the bankruptcy, 
and he having been allowed by the assignees to retain possession of 
them. There, Chambers was a mere wrongdoer, as the del'endant is 
here. Tliat case is a direct authority. It has frequently been rel'erred 
*6741 approbation, and has never been *impeached. In 

^ Chitty on Pleading, vol. 1, p. 29, it is said that “the bankrupt 
is in several instances allowed to sue in his own name in respect of 
property acquired and contracts made by him after the bankruptcy 
and before he has obtained his certificate; for, although the appoint¬ 
ment of the assignees vests in them all property which may accrue in 
any way to the bankrupt before he obtains his certificate, it has been 
determined in many cases that such property does not vest ahsolnldij 
in the assignees, although they have a right to claim it; but, if they 
forbear from making any claim, the bankrupt has a right against all 
other persons, and may maintain actions accordingly.” In Ex parte 

(a) Druj'ton v. Dale was decided prior to the passing of the 6 G. 4, c. 16. 
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Butler, In re Bakewell, 2 M. D. & De Gex 731, an assignee unJer a 
second commission, under which the bankrupt obtained his certificate, 
but did not pay 15s. in the pound, lay by while the bankrupt was 
subsequently trading to a great extent for a period of eight years, 
without making any claim to his subsequently acquired property! 
The party then became bankrupt a third time: and it was held that 
the assignee under the third bankruptcy, and not the assignee under 
the second commission, had, on principles of equity, the preferable 
claim to the property thus subsequently acquired; and that such 
principle of equity applied as well to real as to personal property, 
notwithstanding the clause of order and disposition (6 Geo. 4, c. 16, s. 
72) only ^plied to personal estate. Cur. adv. vuU. 

Eble, C. J., now delivered the judgment of the court:(«)— 

In this case a rule had been granted for setting aside the verdict for 
the defendant, and entering it for the •plaintiffs for lOOZ. It raons 
was an action of trover by the plaintiffs as assignees of the ^ 
bankrupt. The defence was, that the bankrupt was an uncertificated 
bankrupt at the time of the adjudication under which the plaintiffs 
became assignees; that therefore the property both present and future 
of the bankrupt was vested in the assignees under the former bank¬ 
ruptcy ; and that the latter bankruptcy was void. 

It appeared, that the bankrupt, after the first bankruptcy, had 
traded, and in the course of that trading had obtained the goods in 
respect of which the action was brought, and had made a fraudulent 
assignment of those goods to his son, the defendant; that the party 
who supplied the goods was the petitioning-creditor in the second 
bankruptcy, and was seeking by means thereof to recover payment 
for the goods so fraudulently assigned; and that the assignees under 
the former bankruptcy had not in any manner interfered. Under 
these circumstances, the claim of the defendant to defeat the plaintiffs 
by setting up the right of the former assignees seems inequitable and 
unrea-sonable; and we have to ascertain whether it can be maintained 
according to law. 


In support of this claim, the defendant cited several authorities. 
In Till V. Wilson, 7 B. & C. 686 (E. C. L. R. vol. 14), 1 M. k R. 580, 
it appeared that the uncertificated bankrupt had traded and become 
indebted, and that a second commission had issued against him, under 
which he had obtained his certificate. He was taken in execution for 
a debt which would have been barred by the certificate, if the second 
commission was valid ; but the court refused to di.scharge him out of 
custody, because it held the second commission under these circum¬ 
stances to be a nullity. In Fowler v. Coster, 10 B. & C. 427 (E. C. 
L. R. vol. 21), 5 M. & R. 352, the defendant moved to be discharged 
out of custody for a debt which was barred by his certificate r* 0 yg 
•under a commission, if that commission was valid, llis ^ 
motion was opposed on the ground that he had been twice bankrupt, 
and obtained two certificates, and had paid no dividend, and that 
theretbre the third commission, on which he relied, was void for the 
same reason that would have made it void if he had been an uncer¬ 
tificated bankrupt. The court adjudged the commission to be 


(a) The judges present at the argument were Erie, C. J., Williams, J., Willes, J., and 
Eeating, J. 
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absolutely void. In Phillips v. Hopwood, 1 B. & Ad. 619 (E. C. L. 
R. vol. 20), it appeared that the plaintifls were assignees under a 
commission issued against an uncertificated bankrupt, and were 
entitled to maintain trover if their commission was not void by 
reason of the former eommission: and it was held to be void. In 
Kelson v. Cherrill, 7 Bingh. 663 (E. C. L. R. vol. 20), 5 M. k P. 680, 
in trespass for taking goods, the question was raised by the pleadings 
whether a commission against an uncertificated bankrupt was void: 
and the court adjudged it to be so, on demurrer. Afterwards, on the 
trial of the issues in the same case,—8 Bingh. 316, 1 M. k Scott 452,— 
the question was again raised in respect of the right of the assignees 
under the last commission to goods in tlie order and disposition of the 
bankrupt at the time of tlie bankru[)tcy : and the court again decided 
that the last commission was void, and refused a rule to show cause, 
on the ground that the matter was decided. In coming to these 
decisions, the courts relied on the dicta of several Chancellor.s, and on 
Martin v. O’Hara, Cowp. 823. These authorities have been fully dis 
cussed in the cases cited below; and it suffices to observe here, that, 
in none of the cases before the Chancellors above referred to wa.s 
there a decision that the last commission was void; on the contrary, 
in several, its validity to a limited extent was recognised. Also, in 
Martin v. O’Uara, Lord Mansfield a.ssigns as one reason for refusing 
to discharge the defendant out of custody, that the later 'com* 
mission was tainted with fraud on the part of the bankrupt. 

All of these decisions rest on these two propositions,—first, that an 
uncertificated bankrupt can have no property,—secondly, that, if 
there is no property, a commi.ssion is void, by reason that there can¬ 
not be any effects to be administered under it. 

The cases above referred lo are strong authorities for holding the 
la.st bankruptcy to be void. But the authorities for holding it to be 
valid, and the reasons on which they are founded, appear to us to be 
stronger. 

It is clear that property is not an essential for con.stituting bank¬ 
ruptcy. If there is the requisite trading, and debt, and act, the bank¬ 
ruptcy is valid, without any property. It is also clear that an 
uncertificated bankrupt may acquire property. This appears from 
the law which transfers his a/ter-acqiiircd property to his a.ssignecs. 
This law assumes that he may acquire property; otherwi.se there 
could be none to be transferred: and the result of the cases is, not 
only that he may acquire property, but that he may hold it against 
all the world except his a.ssignces, and may create rights to hold it 
against them if they expre.ssly or impliedly consent to such property 
being in his order and disposition at the time of a subsequent bank¬ 
ruptcy. 

In Fy.son v. Chambers, 9 M. & W. 468, the plaintiff was the ad¬ 
ministrator of a bankrupt who had been before insolvent, and had not 
paid 15s. in the pound under his bankruptc}". After the death of the 
bankrupt, the defendant, as auctioneer, had sold the goods for the next 
of kin, and paid over the proceeds: and he was still held liable to the 
plaintiff, who had taken out administration after the conversion. Tho 
effect of the decision is, that an uncertificated bankrupt may acquire 
property. As the conversion by the defendant was at tho request of 
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parties apparently in lawful ^possession, and the grant of ad- 
ministration was not made to the plaintiff as creditor till long ^ 
after the conversion, but still was held to relate back to the death of 
the bankrupt intestate, and to vest in the plaintift' a right of action 
for the conversion previous to the grant, it follows that the right in 
the bankrupt was not a mere posses.sory title, good against a mere 
wrongdoer, but a right of property transmissible after death; and, 
further, it follows, if the right was so transmissible to the administra¬ 
tor, there being a beneficial interest in it, it was also a right of pro¬ 
perty capable of being transmitted to a.ssignees in bankruptcy, if he 
had been again made a bankrupt. In Herbert v. Sayer, 6 Q. B. 965 
(E. C. L. R. vol. 48), Dav. & M. 723, the plaintiff sued as the holder 
of a bill. The defendant pleaded that the plaintiff’ had been twice 
bankrupt, and had not paid 15s. in the pound. The Exchequer 
Chamber held the plea bad. The judgment is full of learning and 
sound reasoning, and decides that an uncertificated bankrupt has a 
right to acquire property, and to hold it against all the world except 
his assignees; qnd, if they choose not to interfere, he is absolute 
owner. In Butler v. Hobson, 4 N. C. 290, 5 Scott 798, it appeared 
that the bankrupt had not paid 15s. in the pound under his second 
commission, and was therefore in eff'ect unccrtificaled, and that he had 
traded with the consent of the plaintiff as assignee, and had goods in 
his order and disposition at the time he was made‘bankrupt a third 
time, under which third commission the defendant was assignee. All 
the court on the argument held that property so left in the order and 
disposition of the bankrupt was not in the plaintiff as assignee under 
the former commission: but, as there was proof also of an insolvency, 
some of the judges At first avoided deciding whether the first fiat was 
valid or void, by saying that the property would be in the r *079 
♦assignee under the insolvency, if that fiat was void. Bosan- *- 
quet, J., however, decides that it was in the defendant as assignee 
under the last fiat: and the rea.soning of all the court is clear to show 
that the interest of the creditors requires that the property, under 
such circumstances, should pass to the a.ssignee under the last fiat. 
Upon the taxation of costs in this case, a further question arose, so 
that the court had to decide on the validity of the third fiat; and it 
gave judgment, “ that the third fiat is not a nullity, but the assignees 
under the second commission, who have allowed the bankrupt to 
retain possession of the goods as reputed owner, are not in a condi¬ 
tion to dispute the title of the assignees under a subsequent fiat 
to seize and administer them:” Butler v. Hobson, 5 N. C. 128, 5 
Scott 824. 

In addition to the cases cited at length, we would refer to the 
collection of all-the authorities relevant to the point, by the counsel 
who argued Benjamin v. Belcher, 11 Ad. & E. 350 (E. C. L. R. vol. 
39), 3 P. & D. 317, and among them we would refer particularly to a 
very able discussion of the point in 3 Mont. & Ayrton, App. xxi. 
et seq. 

We also refer to Ex parte Butler, in re Bakewell, 2 M. D. & De 
Hex 731, where the second assignees in Butler v. Hobson claimed in 
the bankruptcy court as against the third assignee.s, and the court 
held, that, beyond and besides the reputed ownership clause, the 

B. N. S., VOL. XV.— 26 
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second assignees were in equity precluded by their conduct from 
claiming either the personal or real property after acquired, as against 
the assignees under-the third bankruptcy. 

We have referred to the authorities at some length, because they 
conflict. By the review we are brouglit to the conclusion that a com¬ 
mission against an uncertificated bankrupt was not void under the 
♦fiqm statutes, nor is an adjudication against such a bankrupt 

-* *void under the statutes now in force: and we consider that 
we have adduced sufficient authority and reason for holding that the 
plaintiffs are assignees under a valid bankruptcy; and our judgment 
is therefore for the plaintiff's. Rule absolute.(a) 


(o) Monto<ju Chambers, Q. C, afterwards,—leave having been reserved to him for that purpose, 
—moved for a new trial, on the ground that the verdict was against the weight of evidence. 
But, the learned judge who tried the cause reporting that he was not dlssatisCed with the 
verdict, the rule was refused. 


In the Matter of the Complaint of WILLIAM OXLADE agaiuo. 
THE NORTH EASTERN RAILWAY COMPANY. Jan. 14. 


There is no obligation on a railway company, whether at common law or under the Railway 
Traffic Act, 1854, to carry goods otherwise than according to their profession. 

Therefore, it is competent to them to restrict their coal traffic to tho carriage of coals for cof- 
Uery-ownerti, from tho pit's mouth to stations where such colliery-owners have cells or depots 
appropriated to them for the reception and sale of their coals, and to decline to carry coals from 
station to station, or for coal’inerchauttf —such an arrangement being essential to tho regulation 
of the largo traffic in that article, and tho company not being “ common carriers" of coal. 

Ee Oxladc, 1 C. B. N. S, 454, confirmed. 


Manisty, Q. C., in Michaelmas Term last, on behalf of Mr. Oxlade, 
obtained a rule calling upon the North Eastern Railway Company to 
show cause why a writ of injunction should not i.ssue against them 
pursuant to the Railway and Canal Traffic Act, 1854 (17 k 18 Viet, 
c. 31), “to restrain them from violating or contravening the said act, 
and enjoining obedience to the same; and to restrain the said coin- 
pan}' from subjecting the said complainant and his traffic rc.spectively 
to-undue and unreasonable prejudice and disadvantage in respect of 
the matters referred to in the said affidavit, and in particular enjoin¬ 
ing the said company to forward the coals and trucks of the com¬ 
plainant from the Ferry Hill Station to the other stations mentioned 
in the said affidavit, that is to say, York, Leyburn, and 
J "Bedale respectively, in like manner and upon the same terms 
as they forward coals and trucks for other persons,” with costs. 

The motion was founded upon an affidavit of Mr. Oxlade, of which 
the following are the material paragraphs:— 

“ 1. I carry on my business of a coal-merchant at Tanner’s Moat, 
York; and I sell considerable quantities of coal at York, Leyburn, 
and Bedale: 

“2. The North Eastern Railway Company are the company refer¬ 
red to in the North Eastern Railway Company’s Act, 1854 (17 k 18 
Viet. c. ccxi). They are the owners of the North Eastern Railway 
mentioned in that act, and of various stations on that railway, includ¬ 
ing a station called the Ferry Hill Station, where the said railway 


Digitized by VjOOQle 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 681 


joins with the Clarence Railway, and stations at York, Bedale, and 
Leybuni aforesaid: 

*'3. I have a contract subsisting with the owners of the Cox Hoe 
colliery, in the county of Durham, for the supply by them to me of 
6000 tons of coal to be by them loaded in my trucks, and conveyed 
to the said Ferry Hill Station at the rate of not less than CO tons per 
week. Up to the 4tb of November instant, the said colliery-owners 
have employed the said company to convey the said coals; but on 
that day the said colliery-owners declined further to allow the com¬ 
pany’s charge for the conveyance of my coals to be charged to them: 

“4. In pursuance of the .said contract, sixteen trucks containing 
coals consigned to me were on the 4th of November instant delivered 


by the said colliery-owners at Ferry Hill Station. The said trucks 
and their said contents then were and still are my property: 

“5. On that day I reiiuested the general manager of the company 
to forward the said trucks with their said contents to me at Leyburn, 
Bedale, and York stations ^respectively. I then produced to r*£>oo 
the said general manager the sum of 50^. in Bank of England *■ 
notes, and requested him to take the company’s charge, whatever it 
might be, for forwarding the said trucks as aforesaid. He then 
refused to accept any money, and refused to make any arrangement 
for forwarding the said trucks, or to give any information as to when 
they would be forwarded: 

“6. On the 5th of November instant, I tendered 50Z. to the station- 
master of the company at the said Ferry Hill Station (who manages 
the forwarding of traffic from that station), and requested him to 
forward the said trucks to the said stations as aforesaid, and to 
take the company’s charge, whatever it might be, for so doing. He 
then refused to take any money, and refused to forward the said 
trucks, stating that he had instructions from the company not to 
receive or forward any of my trucks: 

“8. The said company have for years past conveyed and still 
convey coals in trucks which are similar in all respects to my .said 
truck.s, and belong in some cases to the said company and in others 
to the persons employing the said company, from the said P’erry Hill 
Station to the same stations and places to which I requested my said 
coals to be carried as aforesaid, for the owners of the said Cox Hoe 
colliery, the owners of B^-ers Green colliery, Whitworth colliery, 
and many others; and have also for several months next preceding 
November instant conveyed from the said Ferry Hill Station to the 
said other stations coals supplied by the owners of the said Cox Hoe 
colliery, under the said contract, to me, in my trucks: 

“ 9. On or about the 4th of November instant, I was informed in 
writing by the owners of the said Cox Iloe colliery that they had 
received a letter from the general manager of the said railway com¬ 
pany, stating ’that, as the said colliery-owners had declined r.ggg 
to allow the carriage of coals conveyed to me to be charged in f 
account to the said colliery-owners, the said company would not in 
future receive or forward trucks containing my coals: 

“ 10. My said trucks were in all respects fitted for the purpose of 
conveying the said coals as requested by me, and the sum tendered 
by me as aforesaid far exceeded any charge which the said company 
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can legitimately make or in fact claim to make for the service required 
by me. No objection whatever was made to the said trucks, nor to 
the amount oflered. The said company have ample means and con¬ 
veniences for conveying my said trucks as requested by me, and have 
had ample time for so doing; and they have daily since the 4th of 
November instant conveyed trucks of coals from the said Ferry Hill 
Station to York, Bedale, and Leyburn, and left my said trucks be¬ 
hind. The only reason assigned on behalf of the said company for 
not conveying coals for me, is, that I am not a colliery-owner; and I 
verily believe that no other reason exists. I have been informed and 
believe that the object of the company is, to restrict the consignment 
of coals for sale at York, Bedale, and Leyburn, and other places on 
the North Eastern Railway, to colliery-owners and their agents: 

“ 11. The Clarence Railway communicates with many collieries in 
the Durham coal-field; and practically the only means of conveying 
coals from these collieries to York, Bedale, and Leyburn, is, by the said 
Clarence Railway to the said Ferry Hill Station, and thence by the 
said North Eastern Railway to the said York, Bedale, and Leyburn 
stations: 


“12. 1 have occasion for the coals contained in my said trucks, 
which still remain at Ferry Hill Station as afore.said, for the purpose 
* 684.1 my said business; and *the further detention of the said 
trucks, and the refusal of the said company to convey my coals, 


will cause great inconvenience and damage to me.” 

MelUsh, Q. C., now showed cause, upon an affidavit of Captain 
O’Brien, the general manager of the company, the material parts of 


which were as follows:— 


“ 4. The company’s business of receiving and hauling or carrying 
and delivering coal differs from the business of the said company as 
common carriers as to the receipt, carriage, and delivery of goods in 
general, both in respect to the quantity which passes over their rail¬ 
ways and to the nature of the article itself: 

“ 5. In the course of each year, about 8,000,000 tons of coal pass 
over some part or the other of the railways belonging to the said 
company, which gives an average of about 5000 trucks every work¬ 
ing day throughout the year; and great care is required to prevent 
so great an amount of coal-traffic from interfering with the general 
goods and passenger traffic on the said railways, and from endanger¬ 
ing the personal safety of the public when travelling as passengers 
on the said railway. No other article passes over the said railways, 
or any part thereof, in any way to be compared in respect to quantity 
with coal; and the quantities of all the other articles which in the 
year pass over the said railways, or any part thereof, when united, 
do not equal the quantity of coal so passing in the same period. The 
company’s stock of coal-wagons is also very large. They have upwards 
of 34,000 coal and coke wagons; and the mode by which the com¬ 
pany are remunerated for the large amount of capital laid out in these 
wagons, is, by a payment according to the number of miles each 
wagon may run per annum, for which reason, and in order that the 


*68"! be fully employed, it is of the utmost ’‘conse- 

J quence that they should not be delayed in transit or at the 
places of loading or discharge, but should be returned with every 
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expedition possible, and utilized as much as may be. Any over¬ 
crowding of wagons at the company’s depots, or sending of wagons 
to the depots before they are wanted for discharge, causes great delay 
and inconvenience, not only to the wagons which have been sent 
before they are wanted, bat also to all the other wagons sent there, 
as those not wanted have then and from time to time to be sorted out 
and moved out of the way until wanted, or in order to let' the others 
be unloaded or pass away to their destination, or be removed when 
empty. Regulations as to the ordering of wagons of coals for trans¬ 
mission to an}^ depots are therefore essentially necessary, and obliged 
to be acted, upon and complied with, or great inconvenience, delay, 
and loss would arise: 

“ 6. The general practice of the said company and other railway 
companies and carriers, with respect to other articles, is, to receive 
them at some station or place of business, and there to place them in 
carriages of some sort, and then to carry them to some other station 
or place of business, and (except as regards what are called station- 
to-station goods, which are carted and removed by the consignors and 
consignees thereof) thence to carry them by cart or hand to some 
house or place, for the purpose of delivery to their consignee: but, as 
coal does not travel in boxes, sacks, or other packages (except when 
a small sample of some particular sort may now and then be sent), 
but loose in the bulk, in practice it has never been and is never 
delivered to the company or received by the company at any station 
or place of business of the company, there to be phaced in carriages; 
but in practice it has always been and always is loSded in trucks at 
the pit where it is gotten from the mine, and by *appliances r»ggg 
there provided and constructed on purpose, and thence to pass ^ 
in such trucks down a private branch railway from the pit to some 
junction of that branch with the railway of the company, or to some 
junction of that branch with some other public railway, and so towards 
and to some junction with the railway of the said company; so that, 
when it first arrives at the line or premises of the company, it arrives 
in trucks or wagons, and is then pushed or shunted into siding lines 
of rails (generally belonging to the company, and adjoining their 
railway), there to wait until it can be hauled thence upon and over 
their railway for transit to its destination. The coal which thus 
arrives being thus on the siding rails of the company, a necessity 
arises for such sidings being speedily cleared, to make room for suc¬ 
ceeding quantities of wagons, and for those in the siding being for¬ 
warded with all practicable expedition to some place where the trucks 
can be di.scharged of their contents, or where the trucks can pass 
from the said railways of the company upon some other railway, 
otherwise the rails and siding lines or standage grounds of the com¬ 
pany would be encumbered with an accumulation of loaded trucks; 
and this also renders it nece.ssary that no trucks loaded with coal 
should be received on the rails or sidings of the company, which are 
not destined to some known and previously-arranged place where 
such tracks can be discharged of their cargoes or pass ofi' the railway 
of the said comjjany upon some other railway. Similar siding lines 
or standage ground for wagons have also been constructed and pro¬ 
vided by the company, where necessary, in which the empty wagons 
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are placed and arranged together in proper order (so far as practica¬ 
ble), for the particular collieries where they are destined, and from 
which they are moved direct to such collieries, or on some other 
*6871 railway communicating with the private railway lead- 

ing to such collieries. The company have constructed hun¬ 
dreds of miles of such siding lines of railway, which are extra their 
lines of railway used for the passage of trains through to their desti¬ 
nations. The cost of these siding lines and standage ground has been 
very large; and it is of great moment to the company that they 
should be occupied or obstructed by wagons for the shortest possible 
time, and used to the greatest advantage, and in such a way as to 
give the least interruption and the utmost facility to the trade for 
which they have been constructed, and the best return possible for 
the capital expended: 

“8. The said company has two hundred and seventy-eight stations 
on its railways where coal is sold. 

“10. The system which has been adopted is as well suited to the 
interests of tlie public as any system can be; and, if the company 
are compelled to receive and haul on tlieir rails from any of their 
station.s, and for any person who may choose to require them so to 
do, trucks of coal under the circumstances under which Mr. Oxlade 
required the company to receive and haul his trucks on the occasion 
to which his affidavit refers, it would be utterly subversive of the ex¬ 
isting system, and it would not be possible for the company to con¬ 
duct the traffic on their railways: 

[Paragraphs 11 and 12 described the construction and regulation 
of the coal depots or cells at the several stations.] 

“13. The company’s depots arc in fact large places of deposit of 
various kinds of coals, to which all the public, whether private indi¬ 
viduals or coal-merchants, can resort whenever they like, and pur¬ 
chase and remove any description of coal they like which may hajipen 
to be on sale by the coal-owners at such depots. The.se depots in fact 
*6881 coal-merchants *unnecessary at the places where the 

depots exist, as the public have only to send their own carts 
and horses or else employ a carter to cart coals for them from the 
depots when and as they want coals for consum])tion,—thus avoiding 
tlie expense of the intervention of a coal-merchant or third person; 
or they can bify coals through the colliery owner’s agents, who will 
then see to the delivery of the proper sort and quantity of coal at the 
place where the buyer desires to have it. At the York depots there 
were .sold in the twelve months ending October last no less than forty 
different sorts of coal from the Yorkshire coal-field, and sixty-four 
different sorts of coal from the Durham coal-field. The price of all 
kinds of coals, at whatever station sold, is fixed by the colliery-owner 
from time to time as he may think proper, without reference to or 
control by the company; and such owner is unrestricted in any way 
by the company as to his giving credit or as to his dealings with his 
customers. 

“ 16. The number of cells is regulated as aforesaid by the consump¬ 
tion and demand of the respective districts, and by the number of 
persons who may from time to time wish to have cells for the sale of 
coal. The number of colliery-owners, exclusive of coal-merchants 
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who may wish to have cells for such purpose, probably e.vceeds to the 
number of cells to a great and unknown extent, and might, as each 
station, embrace any and every colliery-owner in the coal-fields of 
Durham and Yorkshire whose coals can be carried to that station: 

“19. The number of cells at York is forty-two, at Bedale eleven, 
and at Leyburn ten; and these numbers are sufficient to accommodate 
the quantity of coal required for consumption in the districts which 
are supplied from those stations respectively: 

“ 20. It is therefore impossible that every *colliery-owner [-♦ 0 gg 
can be accommodated with a cell at any particular station ; and *- 
only a comparatively few can be so accommodated: but, as before 
explained, the company can only receive for a particular station coal 
in respect of which some arrangement e.xists for its being discharged 
from the trucks at that station. This arrangement is efiected by 
letting or appropriating the cells to colliery-owners, that is to say, to 
the persons who own the pits and get the coal from them; from which 
arrangement it follows that the company can jnd do receive for a 
particular station the coals of those colliery-owners only who have 
cells there, and cannot, and never do receive for any station the coals 
of colliery-owners who have no cells there 

“21. Though colliery-owners who cannot obtain cells ma}' com¬ 
plain that they cannot obtain such accommodation, the principle on 
which the system of the company is based,—being not to receive 
coal on their rails which is not consigned to some place where by 
previous arrangement it is sure of either being speedily discharged 
from the trucks or of being removed in the trucks to another railway, 
—is generally admitted to be reasonable and necessary, and is not 
complained of. If that principle were not acted on, the business of 
the said company could not be carried on without an amount of in¬ 
convenience the limit of which it is impossible to estimate: 

“23. The mode of selling which arises from the cell or depot sys¬ 
tem above described is very convenient for the public. Each cell is 
open to the yard; and a notice is affixed to it, indicating the .sort of 
coal there to be sold. An agent is appointed and paid by the com¬ 
pany for the colliery-owners generally having cells at each station, for 
the sale of all the coal in all the cells, and he accounts to each colliery- 
owner. But at York, in addition to the agent so appointed by the 
*com[)ariy, certain owners of collieries having cells there r* 0 gQ 
appoint an agent for the sale of the coals sent from their col- *■ 
lieries to York; and he accounts to them : 

“ 25. No coal is allowed to be received on the rails of the company 
destined for an unappropriated cell, e.xcept such coal as is ordered 
through the agent as aforesaid : 

“26. Through the superintendence of the agent aforesaid, care can 
be and is taken that no more coal is sent to any cell that is let or ap¬ 
propriated than such cell can accommodate. As the cell empties, the 
agent communicates through tlje company’s mineral department with 
the owners of the colliery for whose coal the cell is appropriated, and 
the eolllery-owuer forwards to the cell the quantity required to keep 
up, and not more than is required to keep up, the stock in the cell: 

“ 27. The company only haul coal on their railway according to the 
system aforesaid; and they have only such a supply of engines for 
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the purpose of hauling as the regular traffic on their railway requires, 
including spare engines kept ready for cases of emergency. The 
company do not and never have undertaken to find engine-power to 
haul wagons for any one who m.ay desire to have such hauling done ; 
but every person may, if he complies with the regulations of the rail¬ 
way, find his own engines, as well as his own wagons, and run them on 
the railway: 

“28. The comjtany are not and never have been common carriers of 
coals. They have not and never had any place for the receipt from 
the public generally of coal for carriage. As to coal which is not to 
pass from their railway to another railway, they only haul such coal 
for those who have cells appropriated to them, or such coal as is so 
bespoken through the agent as aforesaid: 

*f5qn *“34. The comp.any in practice, but without any definite rule 
on the subject, only appropriate the cells to colliery-owners; 
and the reason for this is, that the colliery-owners to whom' cells are 
appropriated can supply direct from their respective pits, and in any 
quantity, the particular sort or class of coal which the public like in 
the particular district where tho.se cells are situate: 

“36. The company have no coal-cells or depots at Ferry Hill, and 
do not receive coal at or carry any coal to that station for the purpose 
of being there supplied to the public resident in the neighbourhood 
thereof; there being no necessity for any such supply, as coal-mines 
and pits e.xi.st in the immediate neighbourhood, where coals can be 
purcha.sed at the pit’s mouth cheaper and in greater abundance than 
in any other way: 

“38. The North Eastern company are not, and have always refused 
to become,'and have never held themselves out as, common carriers 
of coal, and in particular have never been such or done so from the 
Ferry Hill Station on their railway, or from the point of junction 
therewith of the railway of the West Hartlepool company to any place, 
nor in particular to the stations at York, Bedale, and Leyburn afore¬ 
said, or any of them : and the North Eastern company do not carry 
coal at all, except under the special arrangements and conditions above 
de.scribed; 

“46. The said William Oxlade is not a colliery-owner, or in any 
way interested in any colliery, and has not any depot or place for de¬ 
posit of coals having railway connection with the company’s raihvay 
at any of their stalicms, or elsewhere.” 

The system which the company act upon is precisely that which 
this court sanctioned in the year 1857, in the matter of a complaint 
*6921 *^H. Oxlade,— 1 C. B. N. S. 454 (E. C. L. 

^ li vol. 87). On that occasion, the court referred it to one of 
the Masters to inquire and report; and the result the court came to, 
wa.s, that the company were not common carriers of coal, and that they 
bad not, in respect of the matters then and now complained of, been 
guilty of any infraction of the Kailway Traffic Act. 

Alanisly, Q. C., was called upon to support his rule.—If the com¬ 
pany have the means of carrying coal lor A. B., a colliery-owner, and 
have the same facilitie.s, subject to the same regulations and arrange¬ 
ments, for carrying coals for 0. H., a coal-merchant,— the law does 
not, it is submitted, permit them to say that they will deal with the 


Digitized by LiOOQle 




COM3ION BENCH REPORTS. (15 J. SCOTT. N. 8.) 692 


coal-owner only, and will not carry for the coal-merchant. [Williams, 
J.—Is not that saying in effect that the company are common carriers 
of coal ? In Johnson v: The Midland Railway Company, 4 Exch. 367, 
it was held that the 86 th section of the Railways Clauses Consolida¬ 
tion Act, 8 & 9 Viet. c. 20, is permissive only, and that a railway 
company who under it elects to carry good.s, is subject to no greater 
liability than attaches to carriers at common law; and therefore such 
a company is not bound to carry every description of goods, and be¬ 
tween all places on their line, but only such goods and to and from 

{ daces as they have publicly professed to do, and have convenience 
or that purpose. Why may not a railway company say that they 
will only carry for wholesale dealers ? MeUish, Q. C.—The company 
do not profess to carry for all coal-owners, but only for such as have 
cells allotted to them at the dilferent depots, where the coals may be 
conveniently unloaded.] The question is, whether the law ju.stifies 
them in so selecting their customers. It is contrary, it is submitted, 
to the whole spirit of the Railway ^Traffic Act. [Williams, [■•033 
J.—I think we are precluded from entertaining this matter by *■ 
the decision which this court came to in 1857.] 

Ekle, C. j.—A s to the duty of the company as carriers at common 
law, the case of Johnson v. The Midland Railway Company, 4 Exch. 
867, is a distinct authority to show, that, as a general rule, railway 
companies are only bound to carry according to the profbssion they 
make. And I am of opinion, seeing the large amount of traffic in 
coals upon the North Eastern Railway,— upwards of 8,000,000 tons 
per annum,— there is very good reason for the company saying that 
they will carry coals for colliery-owners only. These may wait until 
the company are ready to receive them ; but coals belonging to others, 
when once afloat on the line, are not managed with the same facility. 
The 1st section of Mr. Cardwell’s act provides “that every railway com¬ 
pany, &c., shall afford all reasonable facilities for the receiving and 
forwarding and delivering of traffic, &c.; and no such company shall 
make or give any undue or unreasonable preference or advantage to or 
in favour of any particular person or company, or any particular de- 
scrijition of traffic, in any respect whatsoever; nor shall any such 
company subject any particular person or company, or any particular 
description of traffic, to any urulue or unreasonable prejudice or disad¬ 
vantage in any respect whatsoever.” It appears from the affidavit of 
Captain O’Brien that the company are carrying coals under the regu¬ 
lations which were approved of by this court in the year 1857. The 
question then before the court was raised upon the Traffic Act. It 
was a considered judgment: and the reasons given by the court for 
the conclusion there come to are quite satisfactory to my mind. I 


think the company have a perfect right to say,that *thcy will 
carry coals only for colliery-owner.s. For the reasons alleged 
by them in their affidavits, it is evident that they could not have the 
same control over the traffic, if they carried coalsTor the general pub¬ 


lic. Mr. Oxlade says to the compan\',— “ Make an e.xception in my 
favour, because you have hitherto carried my coals for the owmers of 
the Co.x Iloe colliery, and I will abide by all your regulations.” The 


answer to that, is, that, if the company do this for Mr. Oxlade, they 
would be bound to do it for all the Queen’s subjects, and so would de- 
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prive themselve.s of the benefit of the complicated arrangements which 
they have found it necessary to adopt in order to insure the safe and 
convenient use of their railways. I think the rule must be discharged 
and with costs. 

Williams, J.—I am quite of the same opinion. I think the prin¬ 
ciples laid down by this court in the ca.se of Oxlade and The North 
Eastern Railway Company, 1 C. B. N. S. 454 (E. C. L. R. vol. 87), 
must govern our decision here. If the matter is to undergo any fur¬ 
ther discussion, it must be by way of appeal against the decision in 
that case and also against the decision of the Court of Exchequer in 
John.son v. The Midland Railway Company, 4 Exch. 367. I .see 
nothing in the system which the company have adopted, to bring them 
under the control of the court for an infringement of the provisions 
of Mr. Cardwell’s act. 

The rest of the court concurring, 

Rule discharged, with costs. 


..Q.T ‘OXEADE V. THE NORTH EASTERN RAILWAY COM- 

PANY. J-an. 28. 

Tho defendants obtained a Yordict in July, 1862. In Soptomber, the pUintiff filed a petition 
in bankruptcy,%nd in November he was adjudj^cd entitled to bis discharpe, but the formal order 
was not drawn up until the l$lb of Aupust, 1863. In November, 1862, the plaintiff made on 
unsuccessful motion for a rule to enter the verdict for him. There bcinp a demurrer upon the 
record which was undisposed of, tho defendants did not sipn final judgment and tax their costs 
until the lOtb of August, 1S63; and in December they issued a fi. fa., under which certain (after- 
acquired) goods of the plaintiff were seized:—Held, that the costs were not a debt or a contin¬ 
gent liability provable at the time of tho bankruptcy, and consequently that the execution was 
regular. 

In the year 1860, the plaintiff brought an action against the North 
Eastern Railway Company to recover back certain alleged over¬ 
charges extorted from him by the company for the conveyance of 
certain coals for the plaintiff upon their railway. The defendants 
pleaded several pleas which raised issues in fact, and they also 
demurred to a part of the declaration. The i.ssues of fact were tried 
before Martin, B., at the Yorkshire Summer Assizes, 1860, when a 
verilict was found for the plaintiff upon the material part of those 
issues, leave being re.served to the defendants to move to enter the 
verdict for them. A rule nisi was obtained accordingly in Michael¬ 
mas Term ; and upon the argument of that rule in Hilary Term, 1861, 
the court directed that the verdict should be entered for the defend¬ 
ants, and that the demurrer should be withdrawn. The plaintiff 
ajipcalcd against that decision; and at the sittings in error after 
Hilary Term, 1802, a new trial was awarded. The pleadings were 
afterwards amended, and a demurrer to certain counts of the declara¬ 
tion was placed upon the record. The cause was tried again before 
Erie, C. J., at the siftings in London after Trinity Term, 1862, when 
a verdict was found for the defendants upon the material issues; 
execution being stayed until the fifth day of the following Michaelmas 
Term, in order to enable the plaintiff to move the court. 

Oil the 3d of September, 1802, the plaintiff filed a petition in the 
Yorkshire county court, and on tho 9th w.as duly adjudicated a bank 
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rupt. On the 4th of November, he passed his last examination, and 
was adjudged to be entitled to his discharge. 

*On the 10th of March, 1862, the plaintiff moved for a new r*ggg 
trial, on the grounds of misdirectfon and that the verdict was 
against the weight of evidence. No rule was granted. The plaintiff 
gave notice of appeal, but did not proceed with it. The postea was 
finally settled on the 3d of December, 1862; and on the 15th an 
order was made for the withdrawal of tlie demurrer, and for all neces¬ 
sary amendments consequent thereon to be made in the record. 

On the 1st of August, 1863, the defendants signed final judgment 
in the action, and on the 10 th their costs in respect of the issues 
found for them were taxed and allowed at 187?. 17s. Id .; and a fi. fa. 
was issued on the 14th of December last, under which the sheriff 
seized and sold certain w'agons and coals belonging to the plaintiff. 

The formal order of discharge under s. 170 of the Bankruptcy Act, 
1861, w'as not drawn up until the 18th of August, 1863. 

Oxlade, in person, on a former day in this term, obtained a rule nisi 
to set aside the e.xccution, on the ground that these costs were a debt 
or a contingent liability which might have been proved under the 
bankruptcy. He referred to the 178th and 181st sections of the 12 & 
13 Viet. c. 108, and the 180th section of the 24 k 25 Viet. c. 134. 
[The Court seemed to think that the costs would be provable under 
8.181 of the 12 & 13 Viet. c. 106, and the 149th section of the 24 & 
25 Viet. c. 134.] 

Mellish, Q. C., now showed cause.—The costs in question did not 
become a debt provable under the bankruptcy until they were taxed, 
viz. on the 10th of August, 1863, which was after the day on which 
the bankrupt obtained his order of discharge. The 178th [-*007 
■^section of the 12 & 13 Viet. c. 106, has no application to 
costs: and s. 181,—which enacts, that, “ if any defendant shall have 
obtained any judgment, decree, or order in any action or suit, or in 
the matter of any petition (in bankruptcy or lunacy) against any 
per.son who shall hereafter become bankrupt, such defendant .shall be 
entitled to prove for the costs which he shall have incurred in obtain¬ 
ing the .same, although such costs shall not have been taxed at the 
time of the bankruptcy,”—applies only to a case where the judgment 
has been signed and the costa have been ascertained and become due 
at the time of the bankruptcy. Debts incurred subsequently to the 
fiat clearly are not provable. In Ex parte Bell, In re Laforest, 32 
Law J., Bankruptcy, 50, it was held that the words “order of dis¬ 
charge” in the Bankruptcy Act, 1861, denote two different things,— 
first, the order made by the court on the application of the bankrupt, 
and wliich is made and pronounced by the comrnis.sioner, subject to 
appeal, and is recorded in the proceeding.s,—and secondly, that further 
document or certificate which is formally drawn up and handed over 
to the bankrupt after the time allowed (by s. 171) for appealing has 
elapsed. The order of discharge referred to by the 1 st rule of the 
159th section is the first of them, and the date from which it takes 
eflbct is the time when it is pronounced by the court; consequently, 
where, after the making of the order of discharge by the commis¬ 
sioner, but before the expiration of the time (thirty days) retiuired by 
the 170th section to elapse before the order of discharge should be 
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drawn up, property devolved upon the bankrupt, it was held that h^e, 
and not the assignees, was entitled to it. 

Oxlade, in support of his rule.—The liability to pay these costs was 
^ contingent liability to pay money ’'within the 178th section 
^ of the 12 & 13 Viet. c. 106. It became a judgment-debt before 
the final order of discharge took effect. The 162d section of the 24 
& 25 Viet. c. 134,—which enacts, that, “if a bankrupt, after the order 
of discharge takes effect, be arrested or detained in custody for a 
debt, claim, or demand provable under his bankruptcy, where judg¬ 
ment has been obtained before the order of discharge takes effect, the 
court or a judge of a superior court of law shall, on proof of the order 
of discharge, and unlc.ss there appear good reason to the contrary, 
direct the officer who has the bankrupt in custody to discharge him,”— 
shows that the person of the bankrupt under circumstances like these 
is free from process; and, if so, it is submitted, so also must his 
goods be. 

Erle, C. J.—I am of opinion that this rule must be discharged. 
The judgment upon which the e.vecution which is sought to be set 
aside was issued, was signed in August, 1863. It was a judgment 
for costs upon a verdict obtained bv the defendants in July, 1862. 
In September, 1862, the plaintiff petitioned the county court of York¬ 
shire, and on the 9th of that month was duly adjudicated a bankrupt. 
On the 4th of November he was adjudged to be entitled to his dis¬ 
charge; but the formal order was not drawn up until the 18th of 
Aug ust, 1863. The question which we have now to decide, is, 
whether the sum for which the judgment was signed (the taxed 
costs of the defendants in the action) was a debt due to the defend¬ 
ants, and for which they might have proved, at the time of the 
plaintiff'’s bankruptcy. The verdict was obtained in July, 1862: 
but a verdict is not a judgment for costs: it may be set aside, and 
may never ripen into a judgment. , Indeed, in this ca.se leave was 
given to the plaintiff to move to set aside that verdict: an.d he 
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*exercised the right thus re.served to him, after he had been 


adjudicated a bankrupt, and had been declared entitled to his 
discharge. The plaintiff contends, that, as his person is free from 
process, so mu.st his property be also, and that the judgment for these 
costs was a debt provable by virtue either of the 12 & 13 Viet. c. 106, 
or of the 24 & 25 Viet. c. 134. Now, the 181st section of the former 
statute is the one which comes nearest to the pre.sent case. That 
section enacts, “that, if any plaintiff’ in any action at law or suit in 
equity, or petitioner in bankruptcy or lunacy, shall have obtained 
any judgment, degree, or order against any person who shall hereafter 
become bankrupt, for any debt or demand in respect of which such 
plaintiff or petitioner shall prove under the bankruptcy, such plaintiff 
or petitioner sh.all also be entitled to prove for the costs which he 
shall have incurred in obtaining the .same, although such costs shall 
not have been taxed at the time of the bankruptcy; and, if any 
defendant shall have obtained any jud'jmenl, decree, or order in any 
such action or suit, or in the matter of any such petition, against any 
person who shall hereafter become bankrupt, such defendant shall be 
entitled to prove for the costs which he shall have incurred in obtain¬ 
ing the same, although such costs shall not have been taxed at the 
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time of the bankruptcy.” The defendants here had no judgment for 
these costs at the time of the plaintiff’s bankruptcy. I am therefore 
clearly of opinion that they did not constitute a. debt provable under 
that section. Nor do I find any section in the 24 & 25 Viet. c. 134 
which gave them that right. , 

Williams, J.—I am entirely of the same opinion. These costs 
were clearly not a contingent debt or liability within the 178th sec¬ 
tion of the 12 & 13 Viet. *c. 106, nor a debt due for costs at r*i 7 QA 
the time of the bankruptcy within s. 181, 

WiLLES, J.—I am of the same opinion. A distinction used to be 
drawn between the case of a plaintiff obtaining a verdict, the judg¬ 
ment upon which was not signed or the costs taxed until after the 
bankruptcy, in an action of debt, and a verdict in an action of tort 
under similar circumstances. In the former case the amount might 
be proved; in the latter not. As to a defendant, however, there never 
was any doubt until the p.assing of the Bankrupt Law Consolidation 
Act, 1849 (12 & 13 Viet. c. 106) that the defendant was not entitled 
to prove for costs unless there was a judgment and a taxation before 
the bankruptcy. And even after the 6 (i. 4, c. 16, had introduced a 
provision in favour of a plaintiff' obtaining his costs in all cases, pro¬ 
vided a verdict was obtained before the bankruptcy, the judgment 
being after, this court in a case of Bird v. Moreau, 4 Bingh. 57 (E. C. 
L. R. vol. 13), 12 J. B. Moore 226, refused to adopt what was said to 
be an analogy suggested by that provision, and declined, under cir- 
cum.stances similar to those of the present case, to rule that costs due 
to a defendant upon a verdict before the bankruptcy, the judgment 
being after the bankruptcy, were capable of proof under the fiat. 
That case is precisely in point, and must govern our decision here, 
unless its efl'ect has been annulled by the 181st section of the 12 & 13 
Viet. c. 106, which for the first time introduced a provision with 
respect to costs due to a defendant, but not taxed until after the bank¬ 
ruptcy. That section, as has already been stated by my Lord, is 
clearly confined, not in construction only, but in language, to the case 
of a judgment obtained before the bankruptcy,—before the inception 
of the proceedings in bankruptcy. 

*Keatinq, j.—I am of the same opinion. Until the month r*iTQi 
of December, 1862, the North Eastern Railway Company were ^ 
not in a condition to sign judgment for these costs. In that month 
the demurrer was removed from the record. That was long after the 
bankruptcy of Mr. Oxlade, and con.sequently the.se costs were not 
provable. The rule must be discharged. 

Erle, C. j.—A s the plaintiff was rather encouraged by the court 
to take the rule, we think it is hardly a case for costs. 

Rule discharged, without costs. 
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PIGOT CUBLEY. Feh. 1. 

Where goods are deposited as security for the repayment of a loan of money on a future day 
certain, though without any express stipulation that the pawnee shall hare power to sell in 
default of payment on the day ,—Senxhte that such a power of sale is implied by law from the 
nature of the transaction. 

But, where there is no stipulated day for payment, or where the stipulated time has been 
rendered indefinite by a subsequent agreement between the parties,—it is not competent to the 
pawnee to sell without a proper demand and notice. 

A notice that be will sell unless an excessive sum bo paid immediately, is not such a notice 
as will justify the sale. 


This was an action for the wrongful conversion of two pictures 
belonging to the plaintiff. The defendant pleaded not guilty, and 
that the goods were not the goods of the plaintiff whereupon issue 
was joined. 

The cause was tried before Williams, J., at the first sitting at West¬ 
minster in Easter Term last, when the facts which appeared in evi¬ 
dence were as follows:—The plaintiff, who was pos.sessed of two 
pictures, the subjects of which were “The Opera Cloak” and “The 
Fireman’s Dog,” applied to the defendant for a loan of 5Z., for which 
he proposed to give the latter a promissory note at one month, to he 


^ pois.session of one Morton, the proprietor of a place of amu.se- 
ment called The Canterbury Ilall. The defendant consented to this 
arrangement, and accordingly gaVe the plaintiff 4?., receiving from 
him a promissory note for bl. (1/. being retained for intere.st in ad¬ 
vance), and a letter addres.sed to the person in whose possession the 
pictures were, to the following eft'ect:— 

“Sir,—I hereby authorize you not to allow the two pictures placed 
by me in your gallery to bo given up to any one except Mr. John 
Cubley or his order. “R. S. Pigot.” 

“July 3d, 1802.” 

The note not having been paid at maturity, the defendant wrote to 
the plaintiff It was then arranged between them that further time 
should be allowed for the payment of the note, the plaintiff pa^dng 
(as the jury found) 10s. per month for the accommodation. On the 
17th of September, the defendant wrote to the plaintiff as follows:— 

“Sir,—Unlc.ss the amount of my claim (6/. 10s.) is settled by you, 
I shall proceed to dispose of the pictures in my charge, towards 
liquidation of the same, and then proceed against j^ou for whatever 
balance remain.s after they are sold. “John Cubley.” 

“ Mr. R. S. Pigot.” 

The sum thus demanded was in fact 1/. more than was due at that 


secured by a charge on '^the pictures, which were then in the 


time; and the letter did not reach the hands of the plaintiff until 
December. By that time one of the pictures was sold, and the de¬ 
fendant had put up the other to he rallied for. The two pictures 
produced bl. In January, 1863, the plaintiff tendered to the defend¬ 
ant the amount due upon the note, with the stipulated interest, and 
demanded back his pictures: and, upon the defendant’s refusal to 
restore them, this action was brought. 

*7031 plaintiff it was contended, that the time 

for the repayment of the loan being indefinite, and that, the 
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defendant’s letter of the 17th of December claiming more than the de¬ 
fendant was entitled to, the sale was a wrongful act. 

For the defendant it was insisted that the time was sufficiently fixed 
by the agreement, and the subsequent extension for one month on 
payment of 10s., and therefore that he was justified in selling. 

The learned judge left it to the jury to say whether they believed 
the plaintiff’, that the time for payment of the note had been postpon¬ 
ed indejimlely in consideration of 10s. per month, or the defendant, 
that he had only agreed to extend the period for one month, and 
whether there was any express power to sell the pictures on default; 
and he requested them to find what was the value of the picture.s. 

The jury found that the plaintiff’s version of the agreement was the 
true one, and that there was no cxpro.ss power to sell; and they assessed 
the value of the pictures at 201. The learned judge intimated an 
opinion that a power to sell the pictures on default was to be implied 
from the circumstances; and he directed a verdict to be entered for 
the defendant, reserving leave to the plaintiff to move to enter it for 
him for 20/., if the court should be of opinion that there was under 
the circtimstances no power of sale. 

Watkin Williams, in Easter Term, obtained a rule nisi accord¬ 
ingly. 

David Keane, in Trinity Term, showed cause.—The verdict, it is 
submitted, was • properly entered for the defendant. In Pothonier v. 
Dawson, Holt N. P. C. 383 (E. C. L. R. vol. 3), it was held by Gibbs, 
C. J., that, if goods are deposited as a security for a loan of money, 
such deposit ^constitutes something more than the right of lien; r»yQ< 
and it is to be inferred that the contract between the parties 
is, that, if the borrower do not repay the advance, the lender shall be 
at liberty to reimburse himself by the sale of the deposit. The Chief 
Justice there says: “Undoubtedly, as a general proposition, a right 
of lien gives no right to sell the goods. But, when goods are depo¬ 
sited by way of security, to indemnify a party against a loan of money, 
it is more than a pledge. The lender’s rights are more extensive 
than such as accrue under an ordinary' lien in the way of trade. 
The.se goods were deposited to secure a loan. It may be inferred, 
therefore, that the contract was this,—If I, the borrower, repay the 
money, you must re-deliver the goods. But, if I fail to repa}- it, you 
must use the .security I have left to repay yourself. I think therefore 
the defendant had a right to sell.” In the note to Story’s Equity 
Jurisprudence, § 1033, the learned author says of this case,—“There 
is certainly much sound sense to commend- itself in this interpreta¬ 
tion of the contract of pledge in such a case.” It is precisely this case. 
Story assumes in the section referred to, that the pledgee may after 
the time for redemption has pas.sed, upon due notice given to the 
pledgor, sell the pledge without a judicial decree.” In Story on Bail¬ 
ments, § 311, it is said: “ The case of pawns seems in this respect 
distinguishable from the ordinary case of liens ; for, a mere right of 
lien is not understood to carry with it any gener.al right of sale to se¬ 
cure an indemnity. The foundation of the distinction rests in this, 
that the contract of- pledge carries an implication that the security 
shall be made eft'ectual to discharge the oblig.ation: but, in the case 
of a lien, nothing is supposed to be given but a right of retention or 
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detainer, unless under special circumstances.” In Tucker v. Wil¬ 
son, IP. Wms. 261, where an Excljequer annuity ‘had been 
assigned for securing a loan, with a defeasance, that if the money were 
paid at such a day, the assignment should be void. Lord Harcourt 
held that the mortgagee bad no power to sell on default, such a 
power not having been e.xpressly reserved to him by the deed; 
but the decree was rever.sed by the Lords,—Wilson, app., Tooker, resp., 
5 Bro. P. C. 193. In Martin v. Keid, 11 C. B. N. S. '730 (E. C. L. 
R. vol. 103), a doubt is suggested as to the right of a pawnee to 
sell the pledge, where' no day has been fixed for the payment of the 
sum for which the chattel is impignorated. In the course of the argu¬ 
ment in that case, reference is made to a note of Mr. Smith to the case 
of Coggs V. Bernard, in 1 Smith’s Leading Cases, 5th edit. 194, where 
it is said : “ A pawn differs, on the one hand, from a lien, which con¬ 
veys no right to sell whatever, but only a right to retain until the debt 
in respect of which the lien was created has been satisfied [see The 
Thames Ironwprks Company v. The Patent Derrick Company, 1 
Johns. & H. 93]» and on the other hand from a morljage, which conveys 
the entire property of the thing mortgaged to the mortgagee condi¬ 
tionally, so that, when the condition is broken, the properly remains 
absolutely in the mortgagee; whereas, a. gmwn never conveys the gen- 
eral property to the pawnee, but only a special property in the thing 
pawned; and the eft'ect of a default in payment of the debt by the 
pawnor, is, not to vest the entire property of the thing pledged in the 
pawnee, but to give him a power to dispose of it, accounting for the sur¬ 
plus, which power, if he neglect to use, the general property of the 
thing pawned continues in the pawnor, who has a right at any time to 
redeem it,”—citing Com. Dig. J/urtyayelB.); Walter v. Smith, 5 B. & 
Aid. 439 (E. C. L. R. vol. 7); Kemp v. Westbrook, 1 Ves. Sen. 278; 
Demandray v. Metcalf, Pre. Ch. 419, 2 Vern. 691; Vanderzee v. Willis, 
*7061 ^ Davis, Yelv. 178. *In another part 

of the note it is said, that, “ if the pawnor make default in pay¬ 
ment at the stipulated time, the pawmee has a right to sell the pledge, 
and this he may do of his own accord, without any previous application 
to a court of equity,”—referring to Pothonier v. Dawson. Here, the 
right of sale attached on default being made in payment of the ol. on 
the 6th of August. Having thus a right to sell on the 7th, the defend¬ 
ant agrees, in consideration of the sum of IDs., to postpone the ex¬ 
ercise of that right for a month,—or, as the jury have found, for an 
indefinite time. For selling in the meantime, it might be that the 
defendant may be liable to an action of some sort, but clearly not to an 
action for a wrongful conversion. The fact of the defendant having 
demanded more than he was entitled to, makes no difierence. This is 
not like the case of a demand made to establish a forfeiture, which 
was required to be in the strictly proper form and of the proper sum. 
Take the ordinary case of a notice of dishonour, which need not be 
strictly accurate in all its particulars, but which is sufficient if 
it substantially points out to the drawer or other party to whom it is 
addressed, that the bill has been dishonoured, and that he is looked 
to for payment; Stockman v. Parr, 11 M. & W. 809 ; Bromage v. 
Vaughan, 9 Q. B. 608 (E. C. L. R. vol. 58). So, here, it is submit¬ 
ted that the defendant’s letter of the 17th of September substantially 
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conveyed an intimation to the plaintift) that, unless the sum due from 
him upon the note was paid, the defendant would proceed to sell the 
pictures. 

Walkin WilUamif, in support of the rule.—It does not follow as a 
matter of law, that,_ because a day is fi.xed for the payment of the 
money, that is necessarily the last day the party has to redeem the 
pledge. Something subsequent must be done. The power of 
•sale in such a case is but an inference of fact from what the *- 


parties are assumed to have intended. Pothonier «. Dawson is the 
only case which has held,—and that rather as an inference of fact,— 
that the power of sale can be exercised without a demand of the 
money, and without notice that the article will be sold unless the 
advance be repaid. The observations in Mr. Smith's- notes to Coggs 
V. Bernard refer to cases where there is a stipulated time for repay¬ 
ment, which the jury have negatived in this case. In 2 Kent’s Com¬ 
mentaries 581 (10th edit. 804), the law is thus stated : “ At common 
law, if the pledge was not redeemed by the stipulated time, it did 
not then become the absolute property of the pawnee, but he was 
obliged to have recourse to process of law to sell the pledge; and, 
until that was done, the pawnor was entitled to redeem. If the pledge 
was for an indefinite time, the creditor might at any time call upon 
the debtor to redeem, by the same process of demand. Where no 
time was limited for the redemption, the pawnor had his own lifetime 
to redeem, unless the creditor in the mean time called upon him to 
redeem: and, if he died without such call, the right to redeem de- 
scende’d to his personal representatives. The law now is, that, after 
the debt is due, the pawnee may not only proceed personally against 
the pawnor for his debt without selling his pawn, for it is only a 
collateral security, but he has the election of two remedies upon the 
pledge itself. He may file a bill in Chancery, and have a judicial sale 
under a regular decree of foreclosure; and this has frequently been 
done in the case of stock, bonds, plate, and other chattels pledged for 
the payment of the debt. But the pawnee is not bound to wait for a 


sale under a decree of foreclosure, .as he is in the case of a mortgage 
of land (though Lord Chancellor Harcourt once held *other- 
wise); and he may sell without judicial process, upon giving 
reasonable notice to the debtor to redeem. This was so settled in the 


cases of Tucker v. Wilson, 1 P. Wms. 261, 6 Bro. P. C. 193, and 
of Lockwood V. Ewer, 2 Atk. 303. The notice to the party in such 
c.ases is, however, indispensable. This was conceded in Tucker v, 
Wilson, and it has since been so ruled in this country (De Lisle v. 
Priestman, 1 Browne’s Penn. R. 176; Covell v. Gerts, 9 Law Reporter 
for July, 1846). The old rule existing in the time of Glanville, and 
which is now the rule on the continent of Europe, and in ScotLand, 
required a judicial sentence to warrant the sale. The Code Napoldon 
(art. 2078) has retained the same check, and requires a judicial order 
for the sale; and the Code of Louisiana has followed the same regu¬ 
lation. The civil law allowed the pawnee to sell in c.ase of default of 
payment, and after due notice, on his own authority ; but, if there 
was no special agreement, it required a two years’ notice to the debtor, 
by an order of Justinian.” To the like effect is the law laid down in 
Addison on Contracts, 4th edit. 325 et seq., where the authorities are 
0. B. N. S., VOL. XV. —27 
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carefully collected and reviewed. Here, on the application of the 
debtor, a new contract for an indefinite extension of the time of 
payment is entered into in consideration of a monthly payment of 
iOs.(a) 

Erle, C. J.—We granted a rule nisi this mprning in a case of 
Johnson v. Stear, which seems to involve the same question. We 
will therefore suspend our judgment in this case until that rule has 
been argued, so that one consistent decision may govern the two 
cases.(^>) . G>ir. adv. wU. 

»'"nm *Erle, C. J., now delivered the judgment of the court; (c)— 
^ In this case the plaintiff sued the defendant in trover for the 
wrongful sale of two pictures. They had been placed in the defend¬ 
ant’s hands by the plaintiff on the occasion of a loan of 51., for which 
the plaintiff gave the defendant a promissory note at a month, 11. 
having been deducted for interest in advance. When the note became 
due, viz. on the 6th of August, 1862, the defendant applied to the 
plaintiff for the amount. But he requested further time for payment, 
which the defendant allowed, on the terms of 10s. a month being paid 
for interest. According to the defendant’s evidence, a single month’s 
time was given : but the plaintiff swore,—and the jury believed him, 
—that the extension of time on these terms was indefinite. After the 


first month’s extended time had expired, viz. on the 17th of Septem¬ 
ber, the defendant wrote to the plaintiff to the effect that, unless the 
amount of his claim was paid, he should proceed to sell the pictures 
in liquidation of it. But, by mistake, he claimed 11. too much by 
this letter; and it did not reach the plaintiff till he returned to Lon¬ 
don in November. At that time the pictures were unsold. No 
further communieation took place between him and the defendant till 
after the defendant had sold the pictures. The plaintiff then tendered 
the defendant the debt, with the stipulated monthly interest, and de¬ 
manded back the pictures. But the defendant declined to accept the 
money, on the- ground that he had already sold them. On these facts, 
the question arose, whether such sale was unauthorized, inasmuch as 
the jury found that it was not expressly made a part of the original 


*710] 


agreement, that the defendant should have a *power to sell in 
default of due payment of the note. The judge at the trial 


thought that the defendant had nevertheless authority to sell, inas¬ 


much as the deposit was made as a security for the payment of the 
debt on a future day certain. And the verdict was accordingly 


entered for the defendant. 


We think that the judge was right as to this point, on the authority of 
the ca.ses collected in the notes to Coggs v. Bernard, in Smith’s Lead¬ 
ing, Cases, 5th edit. 171, and the recent decision of this court in John¬ 
son V. Stear, antb, p. 330. 

But it is unnecessary for the court to determine this question, 
because leave was also given to move to enter a verdict for the plain¬ 
tiff on another point, viz., that, before the power to sell, supposing it 
to have been conferred, was exercised, the parties had substitute<l a 
new agreement, under which the time for payment, and consequently 


(а) Which, it seems, was not p^id. 

(б) See Johnson v. Stear, antO, p. 330, which however ultimately turno J upon a different point, 
(c) The case was argued before Erie, C. J., Williams, J., Bylcs, J., and Keating, J. 
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the power of sale, was indefinitely extended. And, on this latter 
point, our opinion is in favour of the plaintiff; for, although it was 
certainly competent to either party, by taking proper steps, to termi¬ 
nate the new arrangement, yet we think the mere sending of the letter 
demanding an excessive amount had not that effect. 

The verdict must therefore be entered for the plaintiff for 20(., the 
damages found by the jury. Rule absolute accordingly. 


The court expressed the opinion in 
the principal case, that, where the time 
for the repayment of a loan is fixed, 
the pledgee has the right, at the expi¬ 
ration of the period of credit, upon de¬ 
fault to sell the pledge; dubitaliir, 
where no time is fixed : Martin v. Reid, 
11 C. B. N. S. 730. In. Davis a. Funk, 
the same point was decided in the court 
below; but though argued in error, 
was not, in fact, rai.'cd and presented 
to the Supreme Court for determina¬ 
tion. The point had been affirmed, by 
the judge who tried the cause, in fa¬ 
vour of the party who became the plain¬ 
tiff in error: 3 Wright (I’a. 1861) 243. 
In that case the pledge was a promis¬ 
sory note given as collateral security 
for the repayment of a loan, and it was 
contended that it was the duty of the 
pledgee to collect the note and apply 
the proceeds to the payment of the 
debt. This was decided in Wheeler 
V. Ncwbold, 16 N. Y. 393; Nelson v. 
Edwards, 40 Barb. 279. So far is this 
true that he is liable for the value of 
the note, if the maker becomes insol¬ 
vent after he had an opportunity to 
collect it, and neglected to avail him¬ 
self of the chance: Lambertson r. 
Windom, 12 Minn. (1867) 232. But 
as a creditor who takes a negotiable 
note as collateral security foran advance 
made at the time, Curtis v. Mohr, 18 
Wise. (1864) 615, or for an extension 
of the time for the payment of a past 
indebtedness, Pratt v. Coman, N. Y. 
Transcript, March 22,1869, is a holder 
for value, it should seem that he is at 
liberty to negotiate it as he finds it con¬ 


venient. Promissory notes given as 
collateral security were sold in Lane v. 
Bailey, and the pledgee was neverthe¬ 
less allowed in an action of trover for 
the conversion to set off the amount of 
the debt: 47 Barb. (N. Y. 1866) 395; 
Pant V. Miller, 17 Grattan (Va. 1867) 
187 ; Brightman v. Reeves’s Ex’rs, 21 
Texas 70. 

Where an agreement confers the 
right to sell at the maturity of the 
debt, the pledgee, though he has the 
right, is not bound to proeeed to a sale, 
and, if before he does sell, the pledge 
has depreciated in value, he is not lia¬ 
ble for its value at the time his right 
to dispose of it accrued; but only for 
its value at the time he exercised his 
right: Robinson v. Hurley, 11 Iowa 
(1860) 410. 

In France, by the recent law of 
May 23d 1863, .the article 2078 of the 
Code Napoldon, which required a judi¬ 
cial sale of the pledge, has been re¬ 
pealed, and the creditor may now sell 
at public stile on eight days’ notice. 
“ Aux termes du nouvel art. 93 du 
Code de Commerce, Ic crfiancier non 
payf- Ji 1 echdance pent, huit jours apr^s 
une simple signification faite au ddbi- 
teur et au tiers qui a fourni le gage, 
s’il y cn a un, faire proedder a la vente 
publi(|ue dcs objets donnds en gage. 
Toutefois, il ne pent jamais stipuler 
que le gage lui appartiendra de plein 
droit, ou qu’il pourra en disposer sans 
les formalites de la vente publique, 
laquelle sera faite par ministdre de 
courtier on d’agent do change:” 8 
Delsol, Code Napoldon 448. 
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‘BARTHOLOMEW and Others v. MARKWICK. 

The plaintiffs and defendant entered into a treaty for the sale and purchase of a large quan* 
tity of furniture, to be paid for half in cash and the residue by bill at six months. A portion 
of the goods haring been delivered the parties disagreed, and the defendant wrote to the plain* 
tiffs as follows:—“ The way you do your business will not suit mo. I have an account for a 
largo amount of goods not purchased, and a demand made for payment, opposed to treaty. I 
now close all further orders, and desire what I hare not purchased may be taken off my pre¬ 
mises*' :—Held, that the plaintiffs were entitled to treat this letter as a rcscision of the contract, 
and to sue at once upon a quantum valebant for the goods delivered and kopL 

This was an action for goods sold and delivered. Plea, never 
indebted. 

At the trial before Keating, J., at the sittings at Westminster after 
last Trinity Term, it appeared that the action was brought to recover 
the price of certain furniture supplied to an hotel whicli the defendant 
was about to open in Hanover Square; the terms on- which the goods 
were sold, being, present payment of one-half in cash, the remainder by 
bill at six months. The first portion of the goods,— which amounted 
to 887. 17s., after deducting for certain articles not in accordance with 
the order,— was sent on or about the 3d of April, 1863. The whole 
supply contemplated would amount to between 6007. and 7007. The 
plaintiffs requiring payment or security for the goods already sent, 
before supplying any more, the defendant on the 17th of April wrote 
to them as.follows:— 

“Gentlemen,— The way you do your business will not suit me. I 
have an account for a large amount of goods not purchased, and a de¬ 
mand made for payment, opposed to treaty. Your salesman well 
knows my terms: and I now close all further order.s, and desire what 
I have not purchased may be taken off my premises. I will not be 
responsible for them against damage. Mark Markwick.” 

“I shall settle your amount upon the terms agreed, when cor¬ 
rected. I can but regret my recommendation.” * 

Some further communication took place between the parties; and, 
on the 21st of April, the defendant wrote to the plaintiffs, as follows: 
■*7191 *“Gentlemen,— I am surprised at what I have heard, that 
--I you demand security for further orders. You will give me 
cause for this fairly. When you have dune so, or upon your doing 
so, I am ready to close my account upon the terms agreed upon and 
this day assented to by you. I am willing also to carry out my order 
in good faith,”—stating certain particulars,— “and pay also when de¬ 
livered, upon the same terms as agreed. As to my position, I know 
it, and what is in my po.sse.'^sion in property, and which in three or 
four months is coming to me. I have no desire to have goods refused 
to me: but I can do without them. I leave you to carry out in good 
faith, after reference had from a man of the highest standing: and I 
desire to know, as is fair to me, what is said of me. 

“M.\.rk Markwick.” 

On the part of the defendant it was objected that the plaintiffs 
should have declared upon the special contract, and could not recover 
on the count for goods sold and delivered, at all events until after the 
expiration of the six month.s’ credit: and for this was cited Chitty on 
Contracts, 6th edit. 390. 
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For the plaintiffs it was submitted that the defendant’s letters 
amounted to a rescision or repudiation of the special contract, and that 
consequently the plaintiffs were entitled to sue for goods sold: and 
the following passage from the notes to Cutter u. Powell, 2 Smith’s 
Leading Cases, 4tb edit. 15, was relied on,— “It is an invariably true 
proposition; that, wherever one of the parties to a special contract not 
under seal has, in an unqualified manner, refused to perform his side 


of the contract, or has disabled himself from performing it by his own 
act, the other party has thereupon a right to elect to rescind it and 
may, on doing so, immedialelij sue on a quantum meruit for anything 
which he has done under it previously to the rescision: *this, r*iT-|o 
it is apprehended, is established by Withers v. Reynolds, 2 B. *■ 

& Ad. 882, Planchd v. Colburn, 8 Bingh. 14 (E. C. L. R. vol. 21), 1 


M. & Scott 51, Franklin v. Miller, 4 Ad. & E. 599 (E. C. L. R. vol. 31X 


and other cases.” 


The learned judge proposed to allow the plaintiffs to amend their 
declaration: but they declined to avail themselves of the permission. 
He then told the jury, that, if they thought the defendant had refused 
to pay the moiety in cash and to give a bill at the stipulated date for 
the residue, that would amount to a rescision of the contract, and 


entitle the plaintiff's to sue on a quantum meruit; 

The jury returned a verdict for the plaintiff's, damages 88Z. 17s. 

Colerid'je, Q. C., in Michaelmas Term last, obtained a rule nisi for a 
new trial, on the ground of misdirection.—He referred to Chitty on 
Contracts, 6th edit. 390, and to the case of Paul v. Dod, 2 C. B. 800 
(E. C. L. R. vol. 52). 

O'Brien, Serjt., and II. Matthews, showed cause.—It may be conceded 
that it is not every breach of a contract that will entitle one party to 
it to treat it as being rescinded. It would perhaps be difficult to de¬ 
fine the rule more clearly than is done in the note to Cutter v. Powell, 
2 Smith’s Leading Cases, 6th edit. 34, where it is said that “the 
breach of contract which entitles the other contractor to rescind, must 
consist of the non-performance of something essential.” Where one 
of the parties does anything to prevent the obligations of the contract 
attaching upon him, that amounts to a rescision, according to the prin¬ 
ciple laid down by the Court of Queen’s Bench in Hochster v. De la 
Tour, 2 Ellis & B. 678 (E. C. L. R. vol. 75). The contract here, as 
proved by the plaintiff's’ foreman, was, that the defendant would pay 
for the goods, half in cash, the remainder by bill at six months. By 
his letter of the 17th of April, the ^defendant rendered the fur- 
ther performance of that contract impossible, and the plaintiff' '■ 
was entitled to treat it as rescinded. In Lee v. Risdon, 7 Taunt. 188 
(E. C. L. R. vol. 2), where the agreement was that the goods should 
be paid for by a bill at three months, it was objected that the plaintiff 
was not entitled to sue for goods sold and delivered before the expira¬ 
tion of the three months, the defendant having refused to accept the 
bill; but Gibbs, C. J., overruled tlie objection, holding that, the de¬ 
fendant having by bis refusal to accept the bill repudiated the contract, 
the plaintiff' had a right to repudiate it also. In Paul a. Dod, 2 C. B. 
800 (E. C. L. R. vol. 52), the contract was entirely jierlbnncd on the 
one side: nothing remained to be done on the other side but the pay¬ 
ment of the money. [Ekle, C. J.—No doubt, the plaintilf had a 
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right to say that the contract was at an end: the debateable ground is, 
whether he was entitled to sue for goods sold and delivered.] To the 
extent of half the goods, at all events, he was, upon -the count on an 
account stated: Chisman v. Count, 2 M. & G. 307, 2 Scott, N. R. 569. 

Coleridije, Q. C., and Orijfitx, in support of the rule.—In Mus-sen v. 
Price, 4 East 147, it was di.stinctly held, that,- where goods are sold 
upon a contract that the vendee shall pay for them in three months, by 
a hill at two months, that is a contract for a credit of five months, and 
therefore that as.suinpsit cannot be brought at the end of three months, 
upon the neglect of the vendee to give his bill at ttco months,— the 
vendor’s remedy being by a special action on the case for damages for 
the breach of contract in not giving such bill. In Chitty on Con¬ 
tracts, 6th edit. 390, it is said, that, “ where by the terms of the con¬ 
tract the goods are to be paid for by a bill of exchange or promissory 
note, or partly in money and partly in bills, and the vendee refuses to 
give either, it is necessary to *declare against him specially for 
such default; and neither the price of the goods nor the amount 
of the stipulated cash paj’inentcan be recovered on the common counts 
until the period of credit has c'X[)ircd for which tiie following am i)0- 
rities are cited,—Paul v. Dod, 2 C. B. 8U0 (E. C. L. R. vol. 52), Mus- 
sen V. Price, 4 East 147, Dutton v. Solomonson, 3 B. & P.582, Swan- 
cott V. Westgarth, 4 East 75, Holt w. Odber, 11 East 118, Brooke v. 
White, 1 N. R. 330, and Helps v. Winterbottom, 2 B. & Ad. 431 (E. 
C. L. R. vol. 22). In Paul v. Dod, A. sold goods to B., to be paid for 
partly in cash and the residue by bills at intervals of three months 
each; and it was held that the payment of the money and the de¬ 
livery of the bills did not constitute a condition, so as to entitle A. upon 
non-payment of the money and non delivery of the bills to sue as for 
goods sold and-delivered, without wailing tlie e.xpiration of the credit; 
and that such action could not be maintained for the amount of the 
stipulated cash payment, but that A.’s remedy was by special action 
on the express contract. “No part of the goods,” said Tindal, C. J., 
“can be singled out for payment by cash. The contract was, to pay 
for the entire goods 30Z. in cash, and the residue by instalments of ‘iOl. 
at each succeeding three months, to be secured by bills. The plaintiff 
should have declared upon the special contract, under which the de¬ 
fendants would have been clearly liable. He cannot, however, main¬ 
tain an action upon an implied contract until the expiration of the 
eriod at which the entire debt would have become due.” That case 
as never been overruled or doubted; and it is precisely applicable. 
There is no pretence for saying there was any contract for any deliuita 
amount of goods. 

Erle, C. J.—I am of opinion that this rule should be discharged 
The action is brought for goods .sold and delivered. It appears that 
..-I the plaintiffs and defendant *early in April last entered into a 
■' treaty for the sale and delivery of a large quantity of furniture, 
which the defendant was to pay for half in cash and half by bill at six 
months. Under this contract, certain goods were delivered some of 
which, to the value of 887 17s., were retained by the defendant. Dis¬ 
putes then arose between the parties, and on the 17th of April the de¬ 
fendant wrote a letter, in which he says,— “The way you do youi 
business will not suit me. I have an account for a large amount of 



Digitized by 


Google 




COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 718 


goods not purchased, and a demand made for payment, opposed to 
treaty. I now close all further orders, and de.sire what I have not 
purchased may be taken off my premises.” Neither cash nor bill was 
given for the goods kept. No doubt, the plaintiffs could have main¬ 
tained an action u^n the special contract, if the contract had remained 
open; and for the purposes of this case it is conceded that he could 
not have sued for goods sold and delivered. But it appears to me 
that the defendant’s letter amounted to a putting an end to the con¬ 
tract, and that the plaintiffs had a right to treat it as rescinded, and to 
sue for the fair value of the goods which had been delivered and kept. 
The authorities as to what will amount to such a rescision of a con¬ 
tract as to entitle the plaintiff to sue upon a quantum meruit, were 
very much discussed during my time in the Court of Queen’s Bench, 
in the case of Hochster v. De la Tour, 2 Ellis & B. 678 (E. C. L. R, 
vol. 75), and in some subsequent cases.(a) Those authorities, I think, 
warrant us in holding that the plaintiff was entitled to treat the con¬ 
tract as rescinded, and to sue for goods sold and delivered. 

The rest of the court concurring. Rule discharged. 

(a) See Avory v. Bowden, 5 Ellis A, H. 714 (E. C. L. R. vol. 8j!, in ern»r, 6 Ellis A B. 953 
(E. C. L. R. voL 8S), and Uoid r. Hoskins, 5 Kills A B. 729, in error, 6 Ellis A B. 953. 


*SMART and Another, Assignees of JOHN LEWIS, a Bank- 

rupt, V. JONES and Others, Executors of ANTHONY *• 

HILL, deceased. Jan. 25. 

A. agreed with B., that B. might dig and carry away cinders from a certain cindcr-til>, the 
property of A., B. paying A. a certain price per ton :—Held, that this agi^eoinoot need not be 
by deed. 

The declaration stated, that, before the bankruptcy of the said 
John Lewis, a certain agreement was made and entered into between 
the said Anthony Hill and the said John Lewis, which said agreement 
was and is in the words and figures following, that is to say,—“Mem¬ 
orandum of an agreement made and entered into this 13th day of 
March, 1862, between Anthony Hill, of Plymouth Iron Works, in 
the county of Glamorgan, of the one part, and John Lewis, of Cardiff, 
in the same county, broker, of the other part. The said Anthony 
■llill agrees with the said John Lewisjhat he the said John Lewis 
may dig and carry away cinders from a certain cinder-tip, tli,e property 
of the said Anthony Hill, at New Weir, near Whitchurch, in the county 
of Hereford, the said John Lewis paying to the said Anthony Hill the 
sum of 2.S. per ton of 22-10 lbs. weight, for every ton of cinders so dug 
and carried away; the accounts between them to be made up and 
settled every quarter, that is to say, the 1st day of June, the 1st day 
of September, the 1st day of December, and the 1st day of March in 
every 3 -ear; and the money then found to be due to the said Anthony 
Hill shall then be paid by the said John Lewis. The said John Lewis 
agrees to leave the sum of 50/. already deposited in the West of 
England Bank as a security for the fulfilment of this agreement, and 
that the same remain to secure any loss that may be sustained by the 
.said Anthony Hill for any breach or non-performance thereof, and 
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shall be deposited in the joint names of the said Anthony Hill and 
*7181 Lewis; that this ^agreement may be terminable at any 

-* time by one first giving to the other six months’ previous 
notice in writing. And the said Anthony Hill agrees, on the fulfil¬ 
ment and completion of this agreement, and payment of all sums due 
to him hereunder, to pay over or transfer the said sum of 501. to the 
said John Lewis. As witness our hands the day and year above 
writtenAverment, that all things were done and happened, and 
all times elap.sed necessary to entitle the plaintiffs to maintain this 
action for the breaches hereinafter mentioned; yet the said cinder-tip 
was not, at the time of the making of the said agreement, or at any 
time afterwards, the property of the said Anthony Hill, and the said 
John Lewis could not dig and carry away, and the .said Anthony HiH 
never could authorize him to dig or carry away, cinders from the said 
cinder-tip; but the said John Lewis was wholly prevented from so 
doing; whereby the said John Lewis was unable to obtain the said 
cinders, and lost the profit which he would have made therefrom, and 
also lost the said sum of 50?. and all the use and benefit of the agree¬ 
ment, and was put to great charges and expenses in bringing an action 
of trespass against the person entitled to the property of the said 
cinder-tip, and had to discontinue the said action, and to pay the costa 
thereof: Claim, 2000?. 

Second plea,—that the said ciuder-tip was part and parcel of the 
land, and of the earth and soil thereof, and that the said agreement 
was not under seal, nor the deed of the said Anthony Hill. 

Demurrer,—the ground alleged in the margin being, that “an 
agreement for digging gravel, sand, or other part of the soil of land, 
is perfectly valid though not made by deed.’’ Joinder. 

*7101 Oifford (with whom was Bovill, Q. C.), for the *plaintiffs.(rt) 
The plea seems to assume that there is some rule of law which 
prohibits a man from entering into an agreement to convey an estate 
or to confer an easement. In the elaborate judgment of Alderson, B., 
in Wood V. Leadbitter, 13 AI. k W. 838, the distinction is expressly 
taken between an action upon the contract and an action which 
assumes that some interest is conferred. Speaking of Wood v. Lake, 
Sayer 3, cited by Gibbs, C. J., in Tayler v. Water.s, 7 Taunt. 374 (E. 
C. L. R. vol. 2), 2 Marsh. 551 (E. C. L. R. vol. 4j (where is was held 
that a beneficial license, to be exercised upon land, may be granted 
without deed), that learned judge says,—:“If the court proceeded on- 
the ground that the plaintiff had acquired the easement by the parol 
license, we do not think it can be supported. But the case may per¬ 
haps have been decided on another ground. The defendant himself 
was the party who had agreed to give the easement to the plaintifl'; 
and, although the action is stated to have been an action on the case, 
it may have been a mere assumji.'^it ,—an action on the case on promises ; 
and in such an action the plaintiff' would certainly be entitled to 

(<i) The points marked for argument on the part of the plaintiffs were as follows ;— 

**Tbat the pica is bad, because, though an irrevocable liccusc to dig part of the soil cannot 
be granted without deed, yet a contract about such digging is perfectly valid, so as to entitle 
a parly to sue fur breach of contract, though not to claim un interest in the soil; and because 
a contract, for sufficient consideration, by which a mun warrants that he is entitled to a tree, 
to gravel, or to any other part of the soil, and agrees that the other contracting party may cat 
the tree or dig the soil, is perfectly good as a contracU'* 
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recover, if the contract was not (and probably the court considered it 
was not) a contract concerning land, within the 4th section of the 
Statute of Frauds.” That, it is submitted, is an express authority in 
favour of the plaintiffs’ contention ’here. This contract is not 


open to the objection which was held to be fatal in Bird v. 


[*720 


Higginson, 2 Ad. & E. 696 (E. C. L. R. vol. 29), 4 N. & M. 505. It 
is a contract for the sale of the cinder-tips, the vendee being at liberty 
to dig the cinders for himself. The agreement contains an e.xpress 
warranty that the cinder-tips are the property of the testator. In 
Bond v. Ro.sling, 1 Best & Smith 371, by an agreement not under 
seal the plaintiff agreed to let and the defendant to hire certain pre¬ 
mises for seven years; and it was further agreed that a good and 
sufficient lease, embodying the terms of the agreement, should be 
prepared at the joint expense of the parties: in an action for not 
accepting a lease, it was held, that, though the instrument was void 
as a lease, by the 8 & 9 Viet. c. 106, s. 3, it was good as an agreement. 
"Why,” says Blackburn, J., ‘‘should the in.strument be void becau.se 
it says, that, until a formal lease is executed, the party going into 
possession shall be tenant to the party letting him in ? The words 
of stat. 8 & 9 Viet. c. 106, s. 3, mean no more than that the instru¬ 
ment, not being a deed, shall pass no interest.” Wightman, J., said: 
“This instrument is void as a lease; but it contains a valid agree¬ 
ment.” And Cockburn, C. J., said: “ The statute 8 & 9 Viet. c. 106, 
8 . 8 , makes void that part of the agreement which Would operate as a 
pre.sent demise,' but leaves an agreement to take a lease.” 

(hUrid'je, Q. C. (with whom "was Coxon), contri.(a)—The agreement 
declared upon is wholly inoperative ^unless it is treated as an (-*791 
agreement with reference to a profit d prendre: and, if that be *■ 
so, it is clearly void for not being under seal. The declaration is not 
for not granting, but for obstructing the bankrupt in the enjoyment 
of that which the agreement professed to grant. Whether the testator 
had or had not the right to grant, is wholly immaterial. Stratton v. 
Pettit, 16 C. B. 420, is expres-sly in point. There, by articles of 
agreement between A. and B., it was witnessed that A. agreed to let 
and B. agreed to take certain premises then in the possession of B., 
for the term of five years; and A. also agreed to sell and B. agreed to 
purchase the fee-simple of the premises, to be conveyed to B. his 
heirs, &c., absolutely, at the end of the said five years, provided B., his 
heirs, &c., should have in the meantime quietly occupied and not have 
been evicted from the premises; yielding and rendering by B. unto 
A., as well for the rent or use of the said premises for five years, as 
for the said purcha.se thereof, 70/. in and by seventy shares of 1/. 
each in the Birkbeck Life Assurance Company, the receipt and 
delivery unto A. of the said shares of the value of 70/., in full for the 
said rent and purchase. A.' thereby admitted: and it was further 
agreed, that, should B. be legally ejected from the premises within or 

(a) Tho points marked for argument on (he part of the defendants were as follows 

That the alleged agreement is fur the enjoyment of a profit k prendre, by taking parcel 
af the soil, and, in order to bo valid, it ought to have been under seal: 

** 2. That a profit u prendre can only be granted by deed: 

That, tho alleged agreement not being under seal, do action will lie upon it for non* 
enjoyment of (be profit ^ prendre: 

That there is no warranty of title, and, in the absence of fraud, no cause of action.'' 
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during the term of five years, A. should pay or refund to B., either 
in cash or in the said shares, at and after the rate of 71. 10 . 5 . per 
annum for the portion of the term unexpired at the time of such 
eviction, and that A. should also indemnify B. against all loss and 
expense in maintaining possession : and it was further agreed that no 
*7991 abstract or investigation of title should *be permitted or 
J required beyond evidence of the seisin and possession as 
owner by A. and his ancestors for twenty-one years and upwards last 
past; and that B. should immediately do and execute all acts neces¬ 
sary to transfer and vest the said seventy shares in A. It was held 
that the intention of the parties, to be collected from the language of 
the instrument, was, that it should take effect as a lease, and conse¬ 
quently that it was void as such by the 3d section of the 8 & 9 Viet, 
c. 106, not being by deed. [W ille3, J., referred to Tress v. Savage, 
3 Ellis & B. 36 (E. C. L. E. vol. 77).] In Tooker v. Smith, 1 Hurlst. 
& N. 732, an agreement for a lease of a farm contained a stipulation 
that the tenancy should continue until after two years’ notice to quit 
had been given. The tenant occupied the farm, and paid rent for 
some years, but no leas; was executed. It being held that this 
instrument could not enure as a lease, the question arose whether it 
could operate as a tenancy from year to year upon the terms of the 
written instrument, one of which was that the land should be culti¬ 
vated according to the four-course system: and it was held that it 
might. [WiLLES, J.—Do you contend that the defendants would 
not have been liable to an action upon this agreement,* if they had by 
locking a gate prevented the bankrupt from getting at the cinder- 
tips?] Wood V. Leadbitter, 13 M. & W. 838, sliows tliat they would 
not. [Williams, J., referred to Smith v. Neale, 2 C. B. N. S. 67 (E. 
C. L. E. vol. 89).] It might be that an action would lie against the 
testator for not having granted that which he profe.s.sed to grant. But 
here it is assumed tliat tlicre was a grant. If the contract could not 
by law pass the authority it prol'esses to grant, the plea is a good 
answer to tlie declaration. 

Olfford was not called upon to reply. 

*Erle, C. j.—I am of opinion that our judgment must be 
for the plaintiffs. I have been unable to see any of the difficul¬ 
ties which some of my learned Brethren seem to have felt in reference 
to the autliorities. It seems to me to be simply a question whether, 
where a party has entered into a v.alid contract, and lias broken it, an 
action will lie for such breach. It does not need much authority to 
dispose of that question. The testator agreed with Lewis that Lewis 
might dig and carry away cinders from a certain cinder-tip, which is 
described as the property of the testator; and when Lewis, in pursu¬ 
ance of the agreement, went to the place to exercise his right under 
the agreemeut, he was prevented from doing so. Suppose the jilace 
where the cinders were had been I'cnccd round, and the gate giving 
access to it had been locked, and the agreement had been, that, in 
consideration of certain payments to be made by Lewi.s, the testator 
promised that the gate should be ojieii so that Lewis miglit enter and 
take the cinders, it would be quite immaterial whether tlie gate was 
locked by the testator or by a third person. A man may if he pleases 
contract to sell another man’s goods or to do a thiug which he can- 
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not do; still, if he make.s the contract or promi.se, he is liable for the 
breach of it. If this had been a contract for an interest in land, or a 
license for the exercise of some right on the land, I should have 
found it necessary to consider the authorities- which have been refer¬ 
red to. But, if the testator, for a good consideration, has made a pro¬ 
mise, and has broken it, an action clearly lies for that breach. 

Williams, J»—I am of the same opinion. I do not mean to throw 
any doubt upon the cases whicdi have been decided on this subject, or 
to .say, that, supposing Hill- had a right to grant Lewis permission to 
dig and *carry away cinders from tlie cinder-tip, anything be- 
yond a license to enter u[)on the land for the purpose of taking ^ 
away the cinders would be conferred by the agreement. But I 
entirely agree with my Lord in the construction which he has put 
upon the in.strument; and I think the declaration discloses a breach 
of it, for which an action will lie. It might be .said that the plea 
amounts only to an allegation that Hill had no authority to make 
the grant, and that the plaintiffs might try the right by going and 
taking the cinders under the authority of Hill. But that view of the 
ca.se is answered by the decisions which establish, tliat, in the case of 
a parol lease, he wlio lets agrees to give j)ossession, and, if he fails to 
do so, the lessee may recover damages again.st him, and is not driven 
to bring an ejectment. That was decided in Coe v. Clay, 5 Bingh. 
440 (E. C. "L. K. vol. 15), 3 M. & P. 57, and confirmed by Jinks v. 
Edwards, 11 Exch. 775. 

WiLLES, J.—I am of the .same opinion. If this had been a parol 
agreement, a difficulty would have arisen, not with reference to the 
rule of law that a grant of an incorporeal hereditament ordinarily, 
but not always, must be under .seal, but with reference to the Statute 
of Frauds. It would have been like an agreement for the purchase 
of a part of the natural fruits of the land, in which case it is held 
that the statute applie.s, but contra of artificial fruits, which have 
been dealt with as chattels. It appears to me that in this case 
no difficulty at all arises with reference to the common-law rule 
as to the grant of an incorporeal hereditament, and for this reason, 
because the plaintiffs do not assert that they are entitled to any 
actual interest enabling Lewis to enter upon the land. They rely 
upon an agreement whereby the supposed owner of the cinders 
says that Lewis may dig and carry away the cinders, which 
■’''nece.ssarily involves the right to enter for the purpose of doing r^nnK 
80 ; as, if there were a grant of a tree or other natural fruit of the *- 
land, that would carry with it an irrevocable authority to enter upon 
the land for the purpo.se of cutting down and carrying away the tree. 
But that is not what the plaintiffs here rely on. What they rely on, 
is, an agreement that Lewis may dig and carry away the cinders. If 
that is to be construed to mean merely that the seller is not to inter¬ 
fere actively to prevent the purchaser from taking the cinders, there 
is an end of the matter; so, if this had been a mere license, without 
consideration. But this is an agreement, for a valuable consideration. 
The buyer in the first instance parts with bOl .: therefore it is neces¬ 
sary to put upon the agreement a more extensive because a more 
neasonable construction, of which it is well susceptible. The seller 
agrees that the buyer shall have the article contracted for; and the 
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latter, through the default of the former, ha.s been unable to obtain 
it,—the seller having no title; and so the buyer has lost the profit he 
would have made and his 501. Had this been a case in which the 
plaintiffs alleged an irrevocable authority by reason of the contract 
for the sale of the cinders, there might have been a difiiculty; because 
the sale was not, as in the cases to which we have been referred, a sale 
of a specific chattel lying upon the land of the seller, which would, 
as I conceive, give an irrevocable authority to the buyer to enter and 
take the thing: but, taking the declaration and the plea together, it 
was a right to take certain cinders constituting part of a heap which 
had become a portion of the soil. Such a right as that may come 
within, and does appear to me to come within, the law as contended 
for by Mr. Coleridge: and such a license as that would seem to be 
one which requires a grant,—like a license to work a mine. But, 
♦7261 before you 'arrive at that difficulty, the plaintiffs’ case is 

founded upon a contract, and the breach of it, not alleging any 
fixed interest in an incorporeal hereditament, but alleging that the 
vendee has not had that which he bargained for, and that by reason 
of a breach of contract on the part of the seller. For that breach an 
action may well lie. 

Keating, J.—I am of the same opinion. The declaration upon 
the fece of it shows a contract which need not be under seal. It 
shows a contract whereby the testator for a good consideration agreed 
that the bankrupt should have liberty to dig and carry away the cin¬ 
ders ; and it goes on to allege, that, by the testator’s default, he was 
prevented from so doing. That is a perfectly good contract. And 
the demurrer must prevail. Judgment for the plaintiffs. 


BARBER and Others v. THE NOTTINGHAM AND GRANTHAM 
RAILWAY AND CANAL COMPANY. Jew. 20. 


By a canal act commissioners wore appointed for '^settlinj', detormining, and adjusting** all 
questions, matters, and differences between the company and tbe owners of lands, d^c., preju¬ 
diced by the execution of any of the powers thereby grunted: and by a subsequent section the 
amount of compensation was to be assessed by a jury, and the commissioners were to give judg¬ 
ment for the sum so assessed, which was to bo '^binding and conclusive to all intents and pur¬ 
poses:*'—Ileld, that tbe verdict and judgment were conclusive as to tbe amount, but not as to 
tbe claimant’s rtyht to compensation. 

This was an action to recover the amount awarded by commission¬ 
ers under a canal act, for damages sustained by an adjoining mine- 
owner in con.sequence of the alleged improper construction of the 
company’s reservoir. , 

The first count of the declaration stated, that, ^whereas the 
plaintiffs, before and at the time of the happening of the dam¬ 
age and injury thereinafter mentioned, were, and since had been and 
still were, the owners and occupiers of and interested in certain lands, 
coal-mines, and hereditaments situate in the parish of Greasly, in tbe 
county of Nottingham, known as High Park Collier}^ and near to a 
reservoir situate in the parish aforesaid, in the county afore.said, and 
which said reservoir had been theretofore niade and was at the time 
of the said damage and injury maintained under and by virtue of the 
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provisions of an act of parliament made and passed in the 32d year 
of the reign of His late Majesty, King George the Third (32 G. 2, c. 
c.), intituled “An act for making and maintaining a navigable canal 
from the Cromford Canal, in the county of Nottingham, to or near to 
the town of Nottingham, and to the river Trent, near Nottingham Trent 
Bridge, and also certain collateral cuts therein described from the said 
intended canaland the plaintiff's therefore, to wit, the 20th of Decem¬ 
ber, 1862, by the consideration and judgment of commissioners for the 
time being for the purposes in the said act mentioned, having jurisdic¬ 
tion in that behalf, and such application and all such proceedings neces¬ 
sary in that behalf having been duly had and taken, recovered against 
the defendants, by virtue of the said act and of “The Ambergate, Not¬ 
tingham, and Boston, and Eastern Junction Railway Act, 1846” (9 & 10 
Viet. c. civ.), and of “The Nottingham and Grantham Railway and 
Canal Act, 1860” (23 k 24 Viet. c. xxxvi.), the sum of 4992(. 3s. lOd., 
the same being the amount of the recompense duly and in all respects 
conformably to the said act inquired of, assessed, and a.scertained as 
the recompense to be made to the plaintiff's by the defendants for 
damage sustained by the making and maintaining of the said reser¬ 
voir, and for *damage sustained hy the flowing, leaking, and r*iTOQ 
oozing of the water of the said reservoir over and through '■ 
the banks of the same into and upon the said lands, mines, and here¬ 
ditaments, and by reason of the execution by the defendants of the 
powers in the said first-mentioned act contained: Breach, that, 
although all things had been done and had happened, and all times had 
elapsed necessary to entitle the plaintiffs to maintain this action, and 
although the verdict of the said jury in the premises, and the said 
judgment, being the judgment thereupon duly pronounced by the 
said commissioners, were respectively duly signed by the said com¬ 
missioners, and transmitted to the clerk of the peace for the county 
of Nottingham by the said commissioners, the defendants had not 
paid the said sum of 4992Z. 3s. 10c/., or any part thereof, to the plain¬ 
tiff’s, and the same sum was still due and in arrear and unpaid, con¬ 
trary to the said statutes. 

The second count stated that, after the said verdict and judgment 
had been respectively given as in the first count mentioned, and after 
the said verdict so given as in the said first count mentioned had been 
given, as the fact was and is, for more money as a recompense for the 
said damage in the said first count mentioned so done as in the said first 
count mentioned to the said lands, mines, and hereditaments of the plain- 
tifi& than had been previously off'ered by or on behalf of the defendants, 
the said commissioners duly, in accordance with the provisions of the 
said act in that behalf, settled the e.xpenses, by them according to the 
said act in such case to be settled, at 372/. Is. 8c/., to be defrayed by 
the defendants, whereof the defendants hud all due and proper notice; 
and, though all things were done and happened, and all times elapsed, 
and conditions were lulfilled, necessary to entitle the plaintiff's to main¬ 
tain this action, yet the defendants *had not 
expenses, or any part thereof. Claim 6000/. 


defrayed the said 


Third plea,—as to the whole of the declaration,—that the said 
damage in the first count mentioned to have been sustaioe(^avaa nof 
sustained by the making or maintaining of the said reser^iiVar by the 
flowing, leaking, or oozing of the water of the said rq$er,voirdVer oi^ 
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through the banks of the same, or reason of the execution by the 
defendants of the powers in the said first-mentioned act contained, 
within the meaning of the 35th section of the said statute, whereby 
the said commissioners had not jurisdiction under the said act to 
assess the said damage or to settle the said expenses. 

Fourth plea,—as to the whole of the declaration,—that the said al¬ 
leged damages were caused by the flowing, leaking, and oozing of the 
said water of the said re.servoir through certain beds and strata of 
stone and minerals which formed the natural sides and bottom of the 


said reservoir, and which were not part of the artificial banks of the 
same, and that the same were not caused in any other manner whatso¬ 
ever, or, e.xcept as aforesaid, by the making or maintaining of the said 
reservoir, or by reason of the execution by the said canal company or 
the defendants of the powers in the said first-mentioned act contained; 
that it was not proved at the holding of the said inquisition, or found 
by the jury, that the said flowing, leaking,, and oozing of the said 
water arose or happened by or through the act or default of the de¬ 
fendants or of the canal company mentioned in the said first-mention¬ 
ed act; and that the fact was and is that the same arose and hapj)ened 
without any such act or default, and was caused by the acts of the 
plaintilYs themselves, in sinking certain shafts and pits in their said 


•73fll coal-mines, and so causing large *(iuantities of water 

which naturally lay and were contained in the underground 
beds and strata and stone and minerals in which the said shafts and 


pits were sunk, and which beds and strata were situate between the 
said shafts and pits and the said reservoir, and formed the natural 
sides and bottom thereof, to flow, leak, and ooze, without the default 
or knowledge of the defendants or of the said canal company, from and 
out of the said reservoir through the said natural sides and bottom 


thereof, and to percolate into and through the said beds and strata and 
into the said shafts, pits, and mines. 

The plaintiffs demurred to the third and fourth pleas, the ground 
of demurrer stated in the margin being, “ that it appears upon the 
record that the defendants are estopped b}' the judgment in the first 
count mentioned from averring the several matters alleged in the third 
and fourth pleas.'’ Joinder. 

The plaintiffs also replied to the third and fourth pleas, that the de¬ 
fendants ought not to be admitted or received against the .said record 
in the first count mentioned to plead the said pleas, because the 
plaintiffs said that a jury duly summoned and impannelled according 
to the provisions of the said 35th .section did duly and according to 
the said provision's inquire of, assess, and ascertain the said recom¬ 
pense; and that the said commissioners, being the commissioners for 
settling, determining, and adjusting all questions, matter.s, and differ¬ 
ences arising between the defendants and the plaintiffs as such proprie¬ 
tors of and interested in the said lands in the first count mentioned. 


as in and by the .said act of parliament provided, duly and according 
to the provisions of the said act gave the said judgment for the said 
recompense in the first count mouiioned, as therein mentioned ; and 
that the matters and things in the third and fourth pleas ‘alleged 
were before and at the time of the said ap|)licatioa and pro¬ 
ceedings, verdict, and judgment, questions and matters in difference 
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between tbe plaintiffs as such owners of and interested in the said 
lands and the defendants, within the meaning of the said act. 

The defendants demurred* to the second replication to the third and 
fourth pleas,—the ground stated in the margin being, “that the de¬ 
fendants are not estopped by the verdict and judgment in the first 
count mentioned from pleading the said third and fourth pleas.” 
Joinder. , 

Field (with whom was Hayes, Serjt.), for the plaintifis.(n)—Two sub¬ 
stantial points are pre.sented for the decision of the court,—first, whe¬ 
ther the verdict and judgment of the jury and the commissioners under 
the act are conclusive,—secondly, whether the fourth plea shows any 
answer to the plaintiffs’ claim, upon the assumption that the verdict 
and judgment are not conclusive. 

1. The verdict and judgment, it is submitted, are conclusive. It 
will not be necessary to call in que.stion the cases which have decided 
that the verdict of a jury or the award of an arbitrator or umpire 
under the Lands Clauses Consolidation Act, 1845, 8 & 9 Viet. c. 18, 
ss. 21, 68, merely ascertains the amount, not the claimant’s riyht to 
compensation: The Queen w. The ^London and North Western r^jnn 
Railway Company, 3 Ellis k B. 443 (E. C. L. R. vol. 77); ^ 
Chapman v. The Monmouthshire Railway and Canal Company, 2 
Hurlst. k N. 267; Read v. The Victoria Station and Pimlico Railway 
Company, 1 Hurlst. k Colt. 826; In re Newbold and The Mctr<)]ioli- 
tan Railway Company, ■ 14 C. B. N. S. 405 (E. C. L. R. vol. 108). 
These cases have decided that it is still open to the company to contest 
the verdict or the award, if they can show that the claimant is not en¬ 
titled to the land in respect of which the compensation is claimed, or, 
perhaps, that he has not su.stained the damage complained of. But, 
under this act, the commissioners and the jury had jurisdiction not 
only over the amount of damage, but also over the question whe¬ 
ther the claimant had sustained damage or not. The 1st section 
recites that the making and maintaining the intended canal and cuts 
“will open an ea.sy communication between several valuable mines of 
coal and the town of Nottingham,” and it incorporates tlio company, 
and empowers them to make the intended canal ajid cuts, and also to 
make “ one or more reservoir or reservoirs, and to erect one or more 
fire-engine or cnginc.s. or other machine.s, for the purpo.se of supplying 
the said intended canal and collateral cuts with water, ahd also such 
and so many feeder.s, aqueducts, and channels as they shall think fit, 
for supplying the said intended canal, collateral cut.s, and re.servoir3 
with water,”—“ doing as little damage as may be in the execution of 
the several powers to them thereby granted, and making satisfaction 
in manner thereinafter mentioned to the owners or proprieUm.s of and 
other persons interested in any land.s, tenements, or other heredita¬ 
ments, Waters, ikc., wdiich shall be taken, used, removed, diverted, or 
prejudiced, for all damages to be by them sustained in or by the exe- 

(a) The points marked for arf^ument on the part of the plaintiffs were as follows:— 

' ** 1. The plaintift’j will contend that the defendants are estopped by the verdict and judgmcDt 
in the first count mentioned from pleading the said third and fourth picas, and will rcly^ upon 
the replication by way of estoppel, as well as upon the demurrer: 

Tbe plaintifls will also contend that the fourth plea is bad, because it admits that the 
damage was caused by tbe water flowing and oozing out of the reservoir, and was therefore 
matter for cooipensation.” 
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cution of any of the powers of this act.” The and 4th sections 
again *refer to mines. The 26th provides that certain persons 
' -* named, and their succe.ssors, to be elected in manner therein¬ 

after (s. 27) mentioned, "shall be and are hereby appointed commis¬ 
sioners for settling, determining, and adjusting, all questions, matters, 
and differences which shall or may arise between the said Nottingham 
Canal Company and the several proprietors of and persons interested 
in any lands, grounds, or other hereditaments, mills, or waters, that 
shall or may be affected or prejudiced by the execution of any of the 
powers hereby granted, and for the settling or determining whereof 
no other mode is by this act provided,” &c. The 32d section provides 
for notice of the meetings of the commissioners: and the 35th section, 
upon which this question will turn, enacts "that the said commission¬ 
ers are hereb 3 ’’ authorized and empowered by writing under their hands 
and seals, with the consent of the parties concerned, to determine and 
adjust from lime to time what sum or sums of money shall be paid by 
the said Nottingham Canal Company, either by an annual rent or pay¬ 
ment, or by a siim of money in gros.s, to and at the election of such 
bodies politic, corporate or collegiate, or any person or persons re¬ 
spectively who shall be so entitled or interested as aforesaid [s. 24], 
for the absolute purchase of the lands, grounds, or other heredita¬ 
ments which shall be set out and ascertained for making the said in¬ 
tended canal, collateral cuts, and towing-paths, or any part thereof, 
and other the purposes herein mentioned; and al.so to determine and 
adjust what other distinct sum or sums of money shall be paid by the 
said Nottingham Canal Company as a recompense for any damages 
which may or shall be at any time or times sustained by any such 
bodies politic, corporate, or collegiate, or by any person or persons 
respectively, being owners of and interested in any lands, grounds, 
* 7 ^ 4.1 tnills, waters, or *other hereditaments, for or by reason of the 
severing or dividing the same, or the making, maintaining, or 
repairing the said intended canal and collateral cuts, reservoirs, aque¬ 
ducts, feeders, trenches, passages, gutters, water-courses, roads, ways, 
or sluices, or supplying the same or an^’ of them with water as afore¬ 
said, or by altering, diverting, taking away, or using any springs, 
streams of water, or water-courses flowing to or supplying with water 
any mill, or any engine for the working or getting of coals or other 
minerals, or by the flowing, leaking, or oozing of the water over or 
through the banks .of die .said intended canal and collateral cuts, reser¬ 
voirs, trenches, or sluice,s, or over or through any passages, gutters, 
or water-courses which shall be made pursuant to the powers hereby 
given for conveying or communicating water to or from the said in¬ 
tended canal or collateral cuts, or by not cleansing the said water¬ 
courses, trenches, or passages, or by turning or diverting any streams 
or brooks into the same, or by reason or means of the execution of 
any of the powers herein contained, by the said Nottingham Canal 
Company, or by their agents, workmen, officers, or assistants, in case 
such price or value, damage, and recompense respectively cannot be 
setthid, adjusted, or agreed for by and between the said Nottingham 
Canal Company or their agent or agents and such proprietors of or 
persons interested in the said lands, grounds, mills, or hereditaments 
as aforesaid: and if the said Nottingham Canal Company, or any such 
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bodj politic, corporate, or collegiate, or other person or persons so 
interested or entitled as aforesaid shall refuse or neglect to submit any 
such matter to the determination of the said commissioners, for the 
space of fourteen days after being applied to for that purpose on be- 
balf of the said Nottingham Canal Company, or shall be dissatisfied 
with any determination which *shall be by them made as p-gK 
aforesaid, or if any such body politic, corporate, or collegiate, ^ ^ 
trustee or trustees, or any other person or persons as aforesaid, shall 
refuse to receive, upon due tender thereof made, such purchase-money, 
or the first payment of such annual rent, or such recompense as shall 
be so determined to be paid, or shall, upon notice in writing given to 
the principal officer of any such body politic, corporate, or collegiate, 
or to such trustee or trustees, person or persons, respectively, or left at the 
last or usual place or places of his, her, or their abode, or with the tenant 
or tenants, occupier or occupiers of such lands, grounds, mills, waters, 
or other hereditaments, for the space of fourteen days next after such 
notice, neglect, or refusal to treat, or shall not agree with the said 
Nottingham Canal Company, or by reason of absence shall be pre¬ 
vented from treating, or, through disability by nonage, coverture, or 
other impediment, cannot treat for themselves or make such agree¬ 
ment as shall be necessary for the purposes aforesaid, or shall not 
within the before-mentioned space of fourteen days, produce and evince 
a clear title to the premises which they are or shall be in the posses¬ 
sion of, or to the interest which they claim therein, then and in every 
such case the said commissioners shall and are hereby empowered and 
required to issue a warrant under their hands and seals to the sheriff 
of the county of Nottingham, or to the sheriffs of the town and county 
of the town of Nottingham (in which the matter in qufestion shall 
arise); and, in case any such sheriff’or sheriffs, or his or their under- 
sheriff’, shall happen to be one of the said Nottingham Canal Company, 
or enjoy any office of profit or trust under them, or shall be otherwise 
interested in the matter in question, then to the coroner of the' said 
county Or town and county, not interested as aforesaid, commanding 
such sheriff’ or sheriffs, or *coroner, respectively, to impannel, r^^gg 
summon, and return a jury ; and the said sheriff’ or sheriff’s, or *- 
coroner, is and are hereby required accordingly to impannel, summon, 
and return a jury of twelve sufficient and indifferent men, qualified 
according to the laws of this realm to be returned for the trials of 
issues in His Majesty’s courts at Westminster, to appear before the 
said commissioners at such time and place as in such warrant shall 
be appointed, not being less than nine nor more than twenty-one days 
after such warrant shall be served upon the said sheriff or sheriffs or 
coroner; and in case a sufficient number of jurymen shall not appear 
at the time and place so to be appointed as aforesaid, the said sheriff’ 
or sheriff’s, or coroner, shall return other honest and indifferent men 
of the standers-by, or that can speedily be procured to attend that ser¬ 
vice (being so qualified as aforesaid), to make up the said jury to the 
number of twelve; ’and all parties concerned may have their lawful 
challenges against any of the said jurymen, but shall not challenge the 
array; and the said commissioners are hereby empowered to summon 
and call before them all and every such person and persons who shall 
oe thought necessary to be examined as a witness or witnesses touch- 
c. li. N. S., VOL, XV.— 28 
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ing the, matters in question ; and the said commissioners may order 
and authorize the said jury, or any six or more of them, to view the 
place or places or matters in question, which jury upon their oaths 
(which oaths, as well as the oaths to such person or persons as shall be 
called upon to give evidence, the commissioners are hereby empowered 
to administer), shall inquire of, assess, and ascertain the sum of money or 
annual rent to be paid for the purchase of such lands, grounds, mills, 
waters, or other hereditaments, or the recompense to be made for the dam¬ 
ages that may or shall be sustained as aforesaid, and shall assess separate 
♦7371 for the same, and the said commissioners shall (jive 

-* judgment for such purchase-moneys, rent, or recompense so to 
be assessed by such jury, which said verdict, and the judgment there- 
%ipon pronounced as aforesaid, shall be signed by the said commission¬ 
ers, and shall he hinding and conclusive to all intents and purposes 
against all bodies politic, corporate, or collegiate, and all other per¬ 
sons whomsoever, and shall not be removed by a certiorari or other 
process into any of His Majesty’s courts of record at Westminster, or 
any other court, any law or statute to the contrary hereof notwith¬ 
standing.” And by s. 40 the verdict and judgment of the jury and 
commi.«sioners is to be recorded with the clerk of the peace. The re¬ 
cord showing that the commissioners were acting in a matter which 
was within their jurisdiction, upon the principle laid down by the 
Court of Queen’s Bench in The Queen v. Bolton, 1Q. B. 66 (E. C. L. R. 
vol.41), 4P. & D. 679, their decision is final. They are (by s. 26) ap¬ 
pointed a court “for .settling, determining, and adjusting all questions, 
matters, and differences” which shall or may arise between the company 
and the persons interested in lands or hereditaments that shall or may be 
affected or prejudiced by the execution of any of the powers thereby 
granted. Allen v. Sharp, 2 Exch. 352, comes very near to the present 
case. An assessment under the assessed-tax acts is final anti conclu¬ 
sive, unless appealed against in the manner prescribed by the 43 G. 3, 
c. 99, s. 24: therefore, where a party was as.sessed to the duty imposed 
on " horso-dealer.s,” it was hehl that the decision of the assessor that 
the party was a horse-dealer, however erroneous, could not be ques¬ 
tioned in an action. Parke, B., in giving judgment there, relies very 
much upon the case of The Earl of Radnor v. Reeve, 2 Bos. & P. 391, 
where the court say “that it had been determined by all the judges of 
England, *that, when a statute provides that the judgment of 
-' the commissioners appointed thereby shall be final, their de¬ 
cision is conclusive, and cannot be questioned in any collateral way.” 
That principle has been adopted in many recent cases: see Mould v. 
Williams, 5 Q. B. 469 (E. G. L. R. vol. 48), D. &; M. 631; The Queen 

The Inhabitants of Hickling, 7 Q. B. 880 (E. C. L. R. vol. 53); 
Thompson v. Ingham, 14 Q. B. 710 (E. C. L. R. vol. 68); The Queen 
i>. Dayman, 7 Ellis & B. 672 (E. C. L. R. vol. 90); Williams i'. 
Adams, 2 Best & Smith 312 (E. C. L. R. vol. 110). 

2. The fourth plea in substance alleges that the damage complained 
of was occasioned by the plaintiffs’ own acts and del'ault. That plea 
clearly discloses in itself no answer to the declaration. The interfer¬ 
ence by the defendants with the natural flow of the water, so as to 
throw an increased burthen on the plaintifls, constitutes a clear cause ^ 
of action : Tenant v. Goldwin, 1 Salk. 360, 2 Ld. Raym. 1089 ; Cooper' 
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V. Barber, 3 Taunt. 99 ; ITodgkinson v. Eniior, 82 Law J., Q. B. 231; 
Baird v. Williamson, ant^, p. 377. 

Mellish, Q. C., contri.(a)—The first que.stion is, whether the verdict 
of the sheriIPs jury, and the judgment of the commissioners thereon, 
be conclusive as to the *right of the plaintiff" to damages. It 
ia .submitted that they are conclusive only as to the amount of ^ 
damage, but not as to the fact that damage has been sustained. The 
decisions upon the Lands Clauses Consolidation Act did not turn upon 
the words of the particular act, but upon the general pMnciples which 
govern the construction of all acts which are in pari materiS. The 
right to compensation may often depend upon nice and difficult ques¬ 
tions of law: and the legislature never could have intended that these 
- should be disposed of by a sheriff’s jury. The plaintiffs, it is sub¬ 
mitted, can only be entitled to compensation in respect of that for 
which they could have maintained an action independently of the act 
of parliament. As regards the Lands Clauses Consolidation Act, the 
question may now be considered to be settled. The case of The Queen 
V. The Metropolitan Railway Company, Ex parte Ilorrocks, 8 Law T. 
N. S. 663, may be added to the list of ca.ses already referred to. In 
Read v. The Victoria Station an<l Pimlico Railway Company, 1 Hurlst. 
& Colt. 826, a plea in the very words of the third plea here was held 
good. There is no material distinction between the language of the 
provisions of that act and that of the act now under consideration. 
[Eblk, C. j.—B y s. 35 of the 32 G. 3. c. c., the verdict and judgment 
are to be “ binding and conclusive to all intents and purposes” against 
all persons.] That is, binding and conclusive as regards the matter 
submitted to the jury, not as to that which is not submitted. Those 
words, therefore, carry the matter no further. 

1. Assuming, then, that, unle.ss an action could have been mantain- 
ed if there had been no act of parliament, the case is not one for com¬ 
pensation under the act,—would an action have lain against the 
defendants for doing w]jat they did here ? For some *purpose 
of profit, the canal company make a reservoir upon their own *- 
land. Some time afterwards, a mine-owner sinks a shaft at some dis¬ 
tance from the reservoir. The nature of the strata between the bot¬ 
tom of the reservoir and the shaft is such that there is water therein; 
and, when the mine-owner draws the water off", water from the reser¬ 
voir percolates into the mine. The question is, whether that is a cause 
of action. Neither the making nor the keeping the reservoir was a 
wrongful act. The case is extremely analogous to that of Chasemore 
V. Richards, 7 House of Lords Cases 349, where it was held that the 
principles which regulate the rights to the enjoyment of water running 
in a natural channel on the surface, do not apply to water percolating 
through underground strata. [Williams, J.—There is nothing in the 


(a) The points marked for argument on tbo part of the defendants were as follows :— 

** 1. That the defendants are not estopped from showing that the commissioners bad not joris- 
diction to assess the damage in iho first count mentioned; and that they are entitled to judg¬ 
ment on the third pica, inasmuch as the plaintiffs by their demurrer to that plea admit that tha 
damage was not within the 35tb section of the 32 G. 3, c. c.: 

That the defendants are not bound to make compensation to a mine-owner whose own 
operations caused the damage, and the same not being caused by the act or default of the 
defendants; and that they are not estopped l:om setting this np as a defence, and are therefore 
entitled to judgment on the fourth plea/' 
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fourth plea which is tantamount to an allegation that the water in 
question would not have found its way to the plaintiffs’ mine if the 
defendants’ reservoir had not been made ?] There is not. It is im¬ 
possible to say whether it would or not. [Williams, J.—The accumu¬ 
lated volume might overcome the resistance which would have with¬ 
stood the natural flow of the water.] But for the plaintiffs’ own acts, 
the water would not have been withdrawn from the intervening 
water-bearing strata, and so made room for the flow from the defend¬ 
ants’ reservoir. The case of The New River Company, app., Johnson, 
resp., 29 Law J., M. C. 93, is very much in point. By the i2th section 
of the 10 & 11 Viet. c. 17 (The Waterworks Clauses Act, 1847), 
powers for the execution of certain works are given : and it is pro¬ 
vided that the undertakers shall make full compensation to all parties 
interested for all damage sustained by them through the exercise of 
such powers. In the execution of certain works authorized by a local 
act (17 & 18 Vict.c. xxxix.), incorporating that section, the appellants 
*7411 ’''ititercepted water which would otherwise have percolated 
through the strata of earth into a well upon the premises of 
the respondent, and drained off water which had accumulated in the 
well. Upon a complaint by the respondent before justices, in order 
to recover compensation for the damage she had sustained, the appel¬ 
lants were ordered to pay her a sum of money and costs. The Court 
of Queen’s Bench held that this order was wrong; for that, inasmuch 
as no action would lie against the appellants in respect of either 
quantity of water, supposing no act authorizing the execution of the 
works had been passed, the claim for compensation could not be sus¬ 
tained. Cockburn, C. J., in giving judgment, says: “The recent 
decisions have fully established what is also the common sense of the 
matter, that these acts of parliament, while they give to parties a 
means of obtaining compensation, must at the same time be taken to 
mean, that, while they give compulsory powers, authorizing interfer¬ 
ence with the rights of property, and while they take away the right 
to bring actions, the parties injured should not be damnified by the 
right of maintaining actions being taken away. But, unless some¬ 
thing is done which would be actionable, if it were not for the com¬ 
pulsory powers given by the act, there is no right to claim compensa¬ 
tion.” And, after referring to Chasemore v. Richards, and Acton v. 
Blundell, 12 M. & W. 324, he adds,—"I think it would be a very 
great pity if a doubt could be thrown upon the recent cases which 
have decided that it is only where the right of action has been taken 
away that compensation is sub-stituted for that right: and where the 
act done would not give a cause of action, it would be very mischiev¬ 
ous to say (hat it was intended to give compensation, unless it was 
given in the most express terms.” And that was confirmed and 
*7491 carried even further, in The Queen v. *The Metropolitan Board 
of Works, 32 Law J., Q. B. 105. Mellor, J., in delivering 
the judgment of Wightman, J., and himself, there says: “A number 
of decisions upon similar provisions in statutes of this description 
have established that the damage for which compensation is required 
to be made, is, damage which could have been the ground of an 
action at law, if the act occasioning it had been done without the 
authority of an act of parliament.” Such being the clear general 
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construction of acts of parliament giving compensation for damage 
sustained from the execution of the works thereby authorized, is 
there anything in this act to show that it was intended to have a dif¬ 
ferent operation ? It is submitted that there is not. The leaking and 
oozing spoken of in s. 35 evidently means a leaking and oozing of 
water over the surface of the adjoining land, which would constitute 
a cause of action if no act of parliament had been passed. 

Field, in reply.—[E rlk, C. J.—We are inclined to think that the 
private act is to be construed as being in pari materisi with the 
Lands Clauses Consolidation Act. We place no reliance upon the 
provision in s. 35, that the verdict and judgment “shall be binding 
and conclusive to all intents and purposesfor, every verdict and 
judgment is binding and conclusive for all purposes for which it is 
relevant. But we hold ourselves to be bound by the decision of the 
Court of Queen’s Bench in The Queen v. The London and North 
W^estern Kailwaj^ Company, 3 Ellis & B. 443 (E. C. L. R. vol. 77), 
and the subsequent cases which have held that the legislature has 
delegated to the compensation jury exclusive jurisdiction over the 
amount of compensation, but not over the question as to the parties’ 
ri(jht to demand compensation. As to the third plea, therefore, our 
opinion is against you. But, as to the fourth plea,—which wh \*nAa 
^consider to involve the substantial point in the case,—we *- 
propose to give judgment for you.] It is submitted that none of the 
cases relied upon on the other side apply to this. Read v. Victoria 
Station and Pimlico Railway Company, 1 Hurlst. & Colt. 826, pro¬ 
ceeded upon an entire misapprehension of what was decided in The 
Queen v. The London and North Western Railway Company. There, 
the damage to land was not in question at all, but only the title of the 
landowner. He a.«serted a right of way, and therefore the case was 
expre.ssly within Thompson v. Ingham, 14 Q. B. 710 (E. C. L. R. vol. 
68 ), and also within the poor-rate cases, Brittain v. Kinnaird, 1 Brod. 
& B. 432 (E. C, L. R. Vol. 5), 4 J. B. Moore 50, Mould v. Williams, 
6 Q. B. 469 (E. C. L. R. vol. 48), D. & M. 631, and the other cases of 
that class. In Chapman v. The Monmouthshire Railway and Canal 
Company, 2 Hurlst. k N. 267, the plea was, that neither the plain¬ 
tiff’s house, nor his interest therein, was damaged by the execution 
of the works of the company. The Queen v. The London and North 
Western Railway Company was cited, and the court held themselves 
to be bound by it. The claimant’s interest in the land is not a ques¬ 
tion for a sheriff’s jury. But, if the inferior tribunal has authority 
to enter upon the inquiry, that gives them jurisdiction to decide the 
question of fact before them. In Mould v. Williams, the question 
was whether the timber obstructed the highway. The act of parlia¬ 
ment 5 & 6 W. 4, c. 50, s. 73, provided, that, if any timber, &c., 
should be laid upon any highway, certain consequences should 
follow : and the court hold that the order was conclusive evidence of 
the locus in quo being part of the highway. The reasoning of Lord 
Denman there applies to this case. The plaintiffs here do not rely 
solely upon the 35th Section of the 32 G. 3, c. c.: they also rely upon 
s. 26, which provides that the parties named shall be commissioners 
for “ settling, determining, and adjustingall ^questions, matters, 
and differences’’ which shall arise between the canal company ^ 
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and the proprietors of lands, &c., that shall be affected or prejudiced 
by the execution of any of the powers thereby granted. The amount 
of compensation necessarily depends upon whether or not it was water 
from the reservoir that found its way into the plaintiffs’ mine. In 
The Queen v. The Lancaster and Preston Junction Railway Comjiany, 
6 Q. B. 750 (E. C. L. R. vol. 51), by a railway act (7 W. 4 & 1 Viet, 
c. xxii.), it was enacted, that, for settling differences between the com¬ 
pany and owners of land, the company should issue a warrant com¬ 
manding the sheriff to impanncl, &c., a jury, which jury should 
“ inquire of, assess, and give a verdict for the sum of money to be 
paid," “by way of satisfaction or compensation,” “for tlie damages” 
sustained from the company’s acts. Tlie company issued their war¬ 
rant to the sheriff, commanding him to impannel a jury “for the pur¬ 
pose of inquiring of, assessing, and giving a verdict for the sum of 
money (if an\') to be paid’’ to C. “by way of satisfaction or compen¬ 
sation” “for the damages (if any) which shall havd been done,” &c. 
It was held tliat it was competent to the jury to decide that no 
damage had been sustained. The distinction seems to turn upon this, 
whether tlie fact in contest is part of the jurisdiction. [Willks, J.— 
Or a condition precedent to the jurisdiction attaching.] "Where the 
jurisdiction is limited as to person or area, the question whether the 
person or the area is within it, is not delegated by the legislature to 
the inferior tribunal. The Queen v. The Lancaster and Preston Junc¬ 
tion Railway Com[)any received confirmation in ,Bradby and The 
Southampton Local Board of Health, 24 Law J., Q. B. 230. Is a 
new jury to open the wliole question whether damage to the amount 
of 11. has been occasioned to the plaintiffs from the improper construc- 
tion of tlie defendants’ ‘reservoir’? In the event of the jury 
in this action finding damage to the extent of 17, the plaintiffs 
will undoubtedly bo entitled to the whole sum awarded by the judg¬ 
ment of the commissioners. Reading the latter part of s. 26 together 
with s. 35, it is plain that whether the party claiming has or has not 
sustained damage, and to what extent, must be a matter within the 
jurisdiction of the jury and the commissioners. 

Erle, C. j.—I am of opinion that our judgment should be for the 
defendants upon the demurrer to the third plea, and for the plaintiff 
upon the demurrer to the fourth plea. The action is brought to 
recover a sum awarded by a compensation jury under a canal act of 
32 G. 3, c. c. The declaration sets out the verdict of the jury and 
the judgment of the commissioners who are appointed under the act 
(s. 26) “for settling, determining, and adjusting all questions, matters, 
and differences which shall or may arise between the company and 
the several proprietors of and persons interested in any lands, grounds, 
or other hereditaments, mills, or waters that shall or may be affected or 
prejudiced by the execution of any of the powers hereby granted, 
and for the settling or determining whereof no other mode is by this 
act provided.” The 35th section of the act empowers the commis¬ 
sioners, with the consent of the parties concerned, to determine and 
adjust the amount of recompense due for damage sustained; and, if 
the parties do not consent, a jury is to be impannelled to assess such 
damages, and the commissioners are to give judgment for the amount 
so assessed: and it is enacted that such verdict and judgment “ shall 
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be binding and conclusive to all intents and purposes against all 
bodies politic, &c., and all other persons whomsoever, and shall not 
be removed by certiorari," &c. The verdict is *for the 
amount of damage done to the plaintiffs’ mine by the flowing, *- 
oozing, and leaking of the water from the defendants’ re.servoir into 
the mine. The third plea is, that the damage, complained of was not 
sustained by the making or maintaining of the reservoir, or by the 
flowing, leaking, or oozing of the water of the reservoir over or 
through the banks of the same, or by reason of the e.xecution by the 
defendants of the powers in the act contained, within the meaning of 
the 35th section, and therefore neither the jury nor the commissioners 
had any jurisdiction. I am of opinion, upon the authorities which 
have been decided upon the construction of the Lands Clauses Con¬ 
solidation Act, 1845, that this is a good plea. In The Queen v. The 
London and North Western Railway Company, 3 Ellis k B. 443 (E. 
C. L. R. vol. 77), it was held that a compensation jury under that 
statute is to fix the amount of compensation, if the claimant be enti¬ 
tled to compensation, but cannot go into the question of title. I am 
aware that the question was there rai.sed upon a right of way. But, 
in Read v. The Victoria Station and Pimlico Railway Company, 1 
Hurlst. & Colt. 826, the Court of Exchequer came to the conclusion 
that the verdict and judgment upon an inquisition under the compen¬ 
sation clauses of that act, do not estop the company, in an action upon 
the judgment, from denying that the lands in re.spect of which the 
damage has been assessed, and the plaintiff’’s interest therein, were 
damaged or injuriously afiected by their workg. If the company 
chooses to deny that there has been either damnum or injuria, that 
question may be raised by plea in an action upon the judgment. I 
feel the full force of Mr. Field’s argument: if upon the trial of this 
issue the jury shall find that the plaintiffs have sustained any damage 
whatever, even to the extent of Is., they will be entitled to the whole 
sum awarded by the *judgment of the commissioners. It 
seems to me, therefore, to be a very unsatisfactory mode of 
ascertaining the rights of the parties. I entertained a different opinion 
from the rest of the Court of Queen’s Bench upon this matter for¬ 
merly :(«) but the line of decisions since has been uniformly in con¬ 
formity with the opinion of the majority ; and it is now clearly settled 
that the verdict of the jury fixes the amount of the damage, but not 
the claimant’s right to compensation. It may be that the plaintiffs in 
this case may only be able to prove before another jury leakage from 
the reservoir into their mine to the extent of a single tun: but still 
the company must pay 4992^. 3s. lOd. for that damage. The third 
plea, therefore, is a good plea within all the cases which have been 
decided upon the construction of the Lands Clauses Consolidation Act. 
Is there, then, any distinction between the language of that act and 
that of the act now under consideration? I can discover none that I 
can rely on. The commissioners are by s. 26 appointed to determine 
all differences which may arise between the company and the proprie¬ 
tors or persons interested in any lands, &c., which may be affected or 
prejudiced by the execution of the powers conferred by the act: and 

(a) Id The Queen v. The London and North Western Railway Company, 3 Ellis A B. 443 
(E. C. L, R. vol. 77). 
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then the 85th section provides the machinery by which the commis¬ 
sioners are to adjust the compensation, viz. by their own award if 
the parties consent; otherwise, by the assessment of .a jury,—which 
with the judgment of the commissioners thereon, is to be binding and 
conclusive “to all intents and purposes” against all parties. It seems 
to me that there is throughout a condition to the attaching of the 
jurisdiction of this inferior tribunal, not only that the party claiming 
compensation *must be the proprietor of or interested in the 
land, but also that the land shall have been affected or preju¬ 
diced by the execution of the powers of the act. The verdict and 
judgment are conclusive only as to the amount: whether the party 
claiming is interested in the land, or whether the land has been inju-' 
riously affected, must be tried in an action upon the judgment. 

The fourth plea appears to me to be a bad one. The substance of 
that {)lea I take to be this, that the flowing, leaking, and oozing of the 
water from the reservoir into the plaintiffs’ mine, aro.se, not from any 
act or default of the defendants, but by the sinking of the plaintifts’ 
shaft, which from the porous nature of the substrata caused the water 
to leak from the reservoir without the defendants’ default or know¬ 



ledge. I think the plea is a bad one. The act of parliament has given 
large powers to the company authorizing them to collect water from 
all available sources and accumulate it in reservoirs for the purpose 
of feeding their canal, doing as little damage as possible, and making 
compensation for all injuries arising, inter alia, by “the flowing, leak¬ 
ing, or oozing of water over or throwj/i the banks of the intended 
canal and collateral cuts, reservoirs,” &c. The words are very general. 
If the company take the privileges conferred upon them by the act, 
they must take them with the liability which the legislature has 
thought fit to impose'upon them. The distinction attempted to be set 
up by the plea, between a leakage through the natural soil, and a 
leakage through banks artificially formed, is not, I think, warranted 
by the language which the legislature has used. Whether the leakage 
ari.ses from the deficiency of an artificial bank, or from the pre.ssure 
of accumulated waters upon the soil as left by the hand of nature, 


*749] 


makes no dill'erence, in ;my opinion, *Those natural strata are 
banks within the meaning of the statute. 


Williams, J.—I am of the same opinion. 

WiLLES, J.—I am of the same opinion. It appears to me, that, as 
the authorities stand, the judgment of the Court of Exchequer in 


Read d. The Victoria Station and Pimlico Railway Company, 1 llnrlst. 
& Colt. 826, is consistent with them all, and afi'ords a very good illus¬ 


tration of the principle upon which they are founded. The judgment 
upon the demurrer to the first plea in that case proceeded upon the 
earlier part of the 68th section of tlie 8 & 9 Viet. c. 18, which enacts. 


that, “ if any party shall be entitled to any compensation in re.spect to 
any lands, or of any interest therein, which shall have been taken for or 


injuriously affected by the execution of the works,” such party may 
have the same settled by the verdict of a jury, &c. The court held, 
in accordance with what had been laid down in a great many cases,— 
whether rightly or not, I do not stop to inquire,—that the fact of the 
party being entitled to compensation is a condition ; or, in other 
words, that the verdict of the sheriff’s jury, and the judgment thereon, 
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do not estop the company from denying that the lands or the claim¬ 
ants’ interests therein were damaged or injuriously affected by the 
execution of the works. You may traverse the damnum as well as 
the injuria. As to the second plea in that case, that the plain¬ 
tiff was not entitled to compensation in respect of the damage and 
injury to an amount exceeding 60^., the court held that to be a bad 
plea. Looking at the language of the 68th section, it will be seen 
that the judgment upon the one plea is quite consistent with the 
judgment on the other, because the language of that section is, that, 
^“if the compensation claimed in such case shall exceed the r^yr-A 
sum of 50/.,” &c. The condition is, that more than 60/. shall ^ 
be claimed, not that the party shall prove that he is entitled to more. 
I think Mr. Field has failed to show that the Court of Exchequer in 
that case had not their attention drawn to the point, and did not intend 
to decide in accordance with the authorities which have been advened 
to. Upon the other point, I do not think it necessary to add anything 
to what my Lord has said. 

Keating, J., was in the Divorce Court.^ 

Judgment accordingly. 


CHURCH V. WRIGHT. Jan. 29. 


A., a3suming to be the owoer of land over which eight other persons claimed rights of com¬ 
mon, enclosed it. In order to assert their claim, the eight signed a document professing to 
anthoriie each and B. and C. agrntt for all and each of them, to enter upon the land 

and remove the fences, which B. A C. accordingly did. Separate actions having boon brought 
against the eight fur this trespass,—each was allowed to plead several ploas Justifying under 
the titles of the other seven, as well as under his own title. 


This was an action of trespass. The declaration stated that a cer¬ 
tain close, being part of a piece or parcel of land formerly called and 
known as Old Oak Common, was in the possession of one Edward 
Ranson as tenant to the plaintiff, the reversion thereof then belonging 
to the plaintiff; and that, whilst the said close was so in the possession 
of the plaintiff’s tenant as afore.said, the defendant injured the jilain- 
tiff’s said reversion therein, by wrongfully breaking down and re¬ 
moving a portion of the fences thereof; and the plaintiff claimed 10/.: 
And the plaintiff also claimed a writ of injunction to restrain the de¬ 
fendant from a ‘repetition of the said grievances and the j-, 
committal of grievances of a like kind relating to the said ^ 




clo.se. 

The alleged trespass was committed by certain persons named 
Thomas Burgundy and Philip Mason under the following circumstan¬ 
ces :—The plaintiff, who claimed to be the owner of the soil of certain 
land formerly known by the name of Old Oak Common, in the parish 
of Acton, in the county of Middle.sex, upon which several persons 
claimed to have rights of common, in April, 1860, caused all cattle 
found thereon to be driven off, and had since impounded all cattle 
straying there, and in 1862, enclosed the whole, and let the land to 
various tenants. With the view of asserting their supposed right of 
common, the defendant and seven .other persons signed and gave to 
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Burgundy and Mason the following authority, under which those two 
persons entered upon the locus in quo on the 5th of November last, 
and broke down a portion of the fence thereof:— 

“ We, Robert Tubbs, George Wood, Simon Wright, James Heath, 
Charles Brett, William Veale, Henry Fame, and James Stevens, being 
persons entitled to and claiming rights of common of pasture in, over, 
and upon Old Oak Common, in the parish of Acton, in the county of 
Middlesex, do and each and every of us hereby doth authorize and 
empower each and every of us, and we and each and every of us 
further authorize and empower Thomas Burgundy and Philip Mason 
for and on behalf and in the names and name of all and each and 
every of us, to throw down and remove all fences, mounds, and other 
obstruetions erected, standing, or being upon Old Oak Common afore¬ 
said, which are a nuisance to or in any way interfere with or prejudice 
the rights of common of pasture in, upon, or over the same. Witness 
our hands,’’ &c. 

*7521 *The plaintiff thereupon brought actions against all the per- 
sons by whom the trespass was authorized: and on the 13th 
instant an order was made by Byles, J., “that all the actions be .stayed 
but one, till verdict and further order; the plaintiff to elect which 
action he will try : defendants undertaking not to plead judgment and 
recovery in bar of other actions against -co trespa.ssers, provided 
plaintiff take only nominal damages.” 1’his order was, however, 
abandoned; and a summons was taken out for leave to plead several 
pleas to each action, according to the following abstract:—“ 1. Gold¬ 
smiths’ Company seised in fee of lands in respect whereof common 
of pasture over locus in quo enjoyed from time immemorial: defend¬ 
ant occupier of lands, and justifying removal of fences wrongfully 
erected and obstructing right of common. 2. Goldsmiths’ Company 
seised in fee; grant of common of pasture by person unknown .sei.sed 
in fee of locus in quo to person unknown sei.sed in fee of lands of 
Goldsmith’s Comf)any ; slating occupation of lands by defendant, and 
justifying removal oi’ fences as in first plea. 3. George Wood sei.sed 
in fee of lands in respect whereof common of pasture over locus in 
quo enjoyed from time immemorial; justifying removal of fences by 
authority of W’ood. 4. George Wood seised in fee of lands; stating 
similiar grants to that in second ple.'i, and justilying under Wood. 
5. Robert Tubbs seised in fee of lands; similar right of common to 
that in third plea, and justifying under Tubbs. 6. Robert Tubbs 
seised in fee of lands; stating similar grant to that in second plea, and 
justifying under Tubbs. 7. Robert Tubbs seised in fee; stating 
similar right of common to that in third plea ; James Heath occupier, 
and justifying under Heath. 8. Robert Tut)bs seised in fee; similar 
grant to that in .second pica: Heath occupier, and justifying under 
Heath. *9. Charles Brett seised in fee; similar right to that 
^ in third plea, and justifying under Brett. , 10. Charles Brett 
seised in fee; similar grant to that in .<econd plea, and justifying 
under Brett. 11. Charles Brett seised in fee; similar right to that in 
third plea; William Veale occu]>ier, and justifying under Veale. 12. 
Charles Brett seised in fee; similar grant to tliat in second plea; 
Veale occupier, and justifying under Veale. 13. Charles Brett seised 
in fee; similar right to that in third pica; Henry Tame occupier, 
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and justifying under Tame. 14. Charles Brett seised in fee; similar 
grant to that in second plea; Tame occupier, and justifying under 
Tame. 15. The Royal Society seised in fee; similar right to that in 
third plea; James Stevens occupier, and justifying under Stevens. 
16. The Royal Society seised in fee; similar grant to that in second 
plea ; Stevens occupier, and ju.siifying under Stevens,” 

Monla'jne Smith, Q. C., on a former day,—the above pleas having 
been disallowed at Chambers,—obtained a rule nisi for leave to plead 
them. He submitted, that, each of the eight defendants having 
authorized the others in writing to commit the alleged trespass, there 
could be no valid objection to each of them justifying under the title 
of all. And he referred to Davies v. Williams, 16 Q. B. 546 (E. C. L. 
R. vol. 71), where sixteen pleas were pleaded without objection justi¬ 
fying the trespasses complained of under as many different titles. 

Manisty, Q. C., and Kcmplay, now showed cause.—If these eight 
defendants had each brought an action for an interference with his 
right of common, each must have relied upon his own title, and could 
have derived no aid from the right or title of the other seven. Why 
should' their position in this respect be ''-altered because they r*n~A 
are defendants instead of plaintiffs? In Davies v. Williams, *■ 
all the parties were made defendants, and each justified in his own 
right. This, however, is a totally different case. Eight persons give 
authority to a ninth to commit a trespass. Each authorizes the agent 
to commit the trespa.ss for him, not for the other seven. One could 
not delegate a right to commit a trespass for the others. 

Montayue Smith, Q. C., and Coxon, in support of the. rule, were 
stopped by the court. 

Per Curiam. We think the proposed pleas are within the autho¬ 
rity, and should be allowed. Rule absolute. 


CAWTHRON V. TRICKETT. Jan. 11. 


By a bill of lading the vessel was to.be unloaded in regular turn :—Held, that the con«f*^nor 
was liable for her detention beyond her regular turn, although there was no express contract 
for demurrage in the bill of lading. 

Held also, that, where the master was part-owner, but had the entire control and manage¬ 
ment of the ship, paying to bis co-owner a third of the net profits, it was competent to him to 
sue in his own name. 


This was an action by the master and part-owner of the ship Provi¬ 
dence against the consignor of a cargo of stone, to recover damages 
for her improper detention. 

The first count of tlie declaration was upon the contract contained 
in the bill of lading, by which the stone was made deliverable “to 
John S. Ancomb, ma,son, Maidstone, the vessel to lake her reyular turn 
in uuloadiny, he or they paying freight for the said stone, as cus¬ 
tomary, at the rate of 13i>. per ton, as per accustomed measurement,” 
and alleged for breach that the *goods were not received and 
taken and unloaded from the said ship by the said John S. ^ ' 
Ancomb, or by any other person, within a reasonable time, whereby 
the ship was detained, &c. 
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There was also a common count for rlemurrage. 

The defendant tfaver.sed the several allegations in the first count, 
and to the second pleaded never indebted, upon which issue was 
joined. 

The cau.se was tried before the Secondary of London in August 
last. It appeared that the plaintiff' was master and owner of a third 
share of the-Providence, another person being owner of the other two 
thirds; and that, by arrangement between the plaintiff' and his 
co-owner, the plaintiff'worked the vessel, paying all outgoings (e.xcept 
repairs), and handing over to hi.s co-owner one-third of the net profits. 
It further appeared, that, on the arrival of the vessel at Maidstone on 
the 8th of May, in consequence of .s(>me misunderstanding between the 
defendant and the consignee, the latter declined to receive the stone; 
and on the 13th the plaintiff’s attorney wrote to the defendant inform¬ 
ing him that 21. per day demurrage would be claimed from that day. 
The di.schargc of the cargo commenced on the 18th, and was finished 
on the 20th. 

On the part of the defendant, it was submitted that there was no 
contract for demurrage in the bill of lading, and that it was not com¬ 
petent to the master to sue without joining his co-owner. 

The Secondary directed the jury to find for the plaintiff for 14?., 
being for seven days’ detention, at 21. per day. 

Shaw, in Michaelmas Term last, obtained a rule nisi for a new 
trial, on the ground of misdirection, lie referred to Brouncker v. 
*756' 'fiiunt. 1, and Evans *v. Forster, 1 B. & Ad. 118 (E. C. 

^ L. R. vol. 20), to show that the master cannot maintain an 
action against the consignee of the cargo on an implied cont'ract to 
pay demurrage. .[Erle, C. J., observed that this was an action 
against the consl<jnor.'] 

David Keane now showed cause.—The cases of Brouncker v. Scott 
and Evans v. Forster merely decide that the master cannot sue the 
consi'jnee unless there be something in the bill of lading to make him 
liable. In Shields v. Davis, B Taunt. 65 (E. C. L. R. vol. 1), it was 
held that the master has a special property in the Vessel, and may 
declare for the freight of goods as carried in his vessel, though he be 
not owner. The arrangement between the plaintiff' and his co-owner 
here was such as clothed the former with an interest to enable him to 
make the contract declared on and found by the jury. It was clearly 
part of the contract that the vessel should be unloaded in her regular 
turn. In Story on Agency, § 393, it is said, that, “where the agent 
has made a contract in the subject-matter of which he has a special 
interest or property, whether he professed at the time to be acting for 
himself or not,” he “acquires personal rights, and may maintain an 
action upon the eontract in his own name, without any distinction, 
whether his principal is or is not entitled also to similar rights and 
remedies on the same contract.” [Willes, J.—This is more like the 
case of one tenant in common letting his part for years or at will to 
his companion: see Bac. Abr. Joint Tenants (I) 2.] This plaintiff 
may be said to fall within the definition of Exereitor navis, in the 
Digest (referred to in Story § 36), Lib. 14, tit. 1, 1. 1, § 15,—“ Exer- 
citorem autem eum diciinus, a<l quein obventiones et reditus omnes 
perveniunt, sive is Dominus navis sit, sive a Domino navem per aver- 
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sionem conduxit, vel ad tcmpus, ve 
•was taken in Chappel v. Comfort (a 
reserved by Byles, J. {h) 

Shaw, in support of the rule.—The stipulation in the bill of lading, 
that the vessel is to take her regular turn in unloading, is nothing 
more than a mere direction as to the mode in which she is to dis¬ 
charge. And, assuming that it implies a contract to unload within a 
reasonable time, it is a contract with the owner, and not one in 
respect of which the master can maintain an action: and the private 
arrangement between him and his co-owner cannot affect the power 
to sue upon such a contract. If there had been a demise of the ship 
to Cawthron, the case might have been different. As it stands, there 
is nothing to take the case (ut of the ordinary rule. There is no 
instance to be found of a ma.ster having maintained an action upon a 
contract implied from the bill of lading, for detention of the ship. 
Brouncker v. Scott and Evans v. Forster are distinct authorities to 
show that this sort of action could not be maintained against the con¬ 
signee ; and the reasoning of Sir J. Mansfield in the former of those 
cases is equally applicable where the consignor is the defendant. 
Domett V. Beckford, 6 B. <Sc Ad. 521 (E. C. L. li. vol. 27), was also 
referred to. 


) at nisi prius, but not j-*y 5 y 


Eele, C. j.—I am of opinion that this rule should be discharged. 
This is an action by Cawthron, who is both master and a part-owner 
of .the ship Providence, against the defendant, who was the consignor 
of certain goods under a bill of lading. Now, it is clear that the 
master may sue the consignor upon any contract that is contained in 
the bill of lading: and it seems to me that there is in the bill of lading 
in 'question that which amounts to a contract on the con- r.ygg 
signor’s part that the ship shall take her regular turn in *■ 
unloading. The action is for the detention of the vessel for an unrea¬ 
sonable time; and there was. evidence that the detention would not 
have happened if the vessel had taken her regular turn for unloading. 
It .seems to me, therefore, that this is an action upon a contract con¬ 
tained in the bill of lading. There is a confusion of ideas in saying, 
that, because the consignee is not liable up'on an implied contract, 
therefore this action against the consignor cannot be maintained. 
Where the contract is to be inferred from the words of the document, 
and not merely to be gathered from the evidence, it seems to me that 
that is an e.xpress contract. The contract declared on here, is, that 
the defendant engages with the plaintiff that the vessel shall be un¬ 
loaded in her regular turn: and the evidence is, that, without any 
default on the part of the plaintiff, she was not allowed to take her 
regular turn in unloading. The contract therefore was broken. 

Williams, J.—I am of the same opinion. In substance, the 
damages which the plaintiff has recovered are fairly attributable to a 
breach of the contract contained in the bill of lading. 

WiLLES, J.—I am of the same opinion. The rule was moved upon 
the notion that two cases,—Brouncker v. Scott and Evans v. Forster,-^ 
governed it. To these I may add Stiudt v. Roberts, 5 D. & L'. 460. 
The rule relied on there was, that, upon an implied contract, the 


(а) Reported on another point, 10 C. B. N. S. S02 (E. C. L. R. rol. 100). 

(б) The count for demurrage was nut insiiftcd upon. 
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owners must sue, not the master. Those cases, however, were actions 
against the consignees for delay in taking out the goods. They are 
wholly inapplicable to a case I'ke this, of an action by the master 
•75P1 consignor for the breach of a contract contained in 

‘the bill of lading. The bill of lading amounts to a contract 
to take the cargo from the captain in the ship’s regular turn. It is 
clear, therefore, that this is an action upon a contract made with the 
plaintiff. 

Keating, J., concurred. Eule discharged. 


THE SUB-MARINE TELEGRAPH COMPANY v. DICKSON 
and Another. Jan. 20. 

Tbo declaration stated that the plaintiffs were possessed of a telc^raphic-cablo for the trans¬ 
mission of messages between Dover and Calais hy means of electricity, part of which cable was 
by charter of the Crown lying at the bottom of the sea within throe marine miles of the shore : 
that the defendants were possessed of a certain ship on the high seas, and so carelessly navi¬ 
gated the same that their anchor fouled and injured the cable. 

Plea, that the tclcgrapbic-cable was lying in tbo high seas more than three marine miles from 
the shore, and out of and beyond the realm, dominion, sovereignty, and jurisdiction of the 
Queen; that the defendants wore Swedes, and the vessel a Swedish vessel; that, in the usual 
and ordinary course of navigation, she was proceeding on a voyage from Spain to a port in 
Sweden, and in the usual and ordinary course of navigation oust anchor; that, without any 
default of .the defendants, tbo anchor dragged, and in being raised became entangled with and 
injured the telegraphic-cable; that there was no buoy or mark to show the spot in whiebtho 
telegraphic-cable was lying, and that its position and csistencc were wholly unknown to the 
defendants and those having the management and direction of the vessel and anchor. 

Second replication, that the defendants could and ought to have known, and had the means 
of knowing, and but fur their negligence and want of ordinary care would hare known, the 
position and existence of the telegraphic-cable, and that it was through the carelessness, ncgli- 
geuco, aud want of ordinary or any care that they did not and would not know or use the means 
of knowing of its position and existence; that the anchor was not cast, got up, dragged, of 
entangled in tbo due courso of navigation, as alleged, but contrary to the duo course of navi¬ 
gation; and that the defcudnnts, by their mariners and servants, with such means of know¬ 
ledge, and with a culpable and unlawful omission to use the said means of knowledge, and out 
of and contrary to the duo course of navigation, by and through the carelessness, mismanage¬ 
ment, and culpable want of knowledge of the defendants and their mariners and servants, com¬ 
mitted the grievances in the declaration mentioned. 

Third replication,—as to so much of the pica as alleged the grievances complained of to have 
been committed out of the realm, dominion, sovereignty, and jurisdiction of tho Queen,—that 
one end of the said telegraphic-cable was fastened to the soil of tho county of Kent, and that 
the said grievances were committed within three miles of the shore, and not more than three 
miles from tho shore, as in the pica alleged. 

New-assignment (as to part of the pica), that the plaintiffs sued, not only for causes of action 
in tho plea admitted, but also for causes of action committed within three miles of tho shore; 
and also for that, after tho servants and mariners of the defendants were informed and hud 
express notice of and knew the position and existence of the tclcgrapbic-cablo, and wore warned 
and cautioned that they would injure tho same, the defendants, through tho carelessness and 
negligence of themselves and their mariners and servants in that behalf, and contrary to their 
duty in that behalf, so negligently and improperly, and without using due or ordinary or any 
care, and with more force and violence than was necessary, disentangled the anchor and cable 
of tbo defendants from the telegraphic-cable with such carelessness and negligence that by 
means thereof the same was injured ns in the declaration mentioned:— 

Held, on demurrer,—that the declaration was good, by reason of the imputation of negli¬ 
gence; that tbo pica was good, as an argumentative traverse of the negligence charged in tho 
doclaration ; that the second replication was a good traverse of the plea; that the third repli¬ 
cation was bad, inasmuch as it traversed an immaterial allegation in the pica; and that tbo 
new-assignmeut was good. 

The first count of the declaration stated, that the plaintiffs, before 
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ard at the time of the committing of the grievance by the defendants 
as thereinafter next ^mentioned, were lawfully pos.sessed of a 
certain telegraphic cable used by the plaintiffs for the purpo.se *■ 
of transmitting messages between Dover, in the County of Kent, in 
England, and Calais, in the kingdom of France, by means of electri¬ 
city, part whereof was then lawful^', and by and with the consent and 
license of Her Majesty the Queen, and under and by virtue of a 
certain charter and grant made by Her said Majesty the Queen in 
that behalf, lying and being in the high seas, near to, that is to say, 
within three marine miles of, the sea-shore and coast of Kent afore¬ 
said ; and the defendants were also then possessed of a certain ship or 
ve.ssel called The Gustaff Adolphe, and of the tackle, apparel, and 
furniture thereof, on the high seas aforesaid, and then had the care, 
direction, and management of the same; yet that the defendant.s, not 
regarding their duty in that behalf, whilst the said telegraphic cable 
of the plaintitls was so lawfully lying and being in the said high seas 
as aforesaid, took so little and such bad care of their said ship or 
■ves.set, and in the direction and management of the same, that a cable 
and an anchor attached thereto, then being part of the said tackle, 
apparel, and furniture of the said ship or vessel, by and through the 
carelessness, misdirection, and mismanagement of the defendants and 
their mariners and servants in that behalf, then with great force and 
violence were dragged against, ran foul of, struck against, and caught 
hold of the said part of the said telegraphic cable of the plaintiffs, 
and dragged, injured, and broke the same; and, by reason of the 
premi.ses, the plaintiffs had been “forced and obliged to pay, r-»> 70 i 
lay out, and expend, and had necessarily paid, laid out, and *• 
expended, a large sum of money, to wit, the sum of 2000 (., in and 
about the repairing the said damage so done to the said telegraphic 
cable as aforesaid ; and also by means of the premises the plaintiffs 
lost and were deprived of their said telegraphic cable for a long space 
of time, to wit, for the space of eighty-one days, and thereby lost and 
were deprived of all the profits and advantages which during that 
time they might and otherwise would have derived and acquired by 
the use of their said telegraphic cable, by the sending of messages and 
otherwise. 

The second count was similar to the first, alleging the cable to have 
been “ within evjht marine miles of and more than three marine miles 
from the sea-shore.” 

The defendants pleaded,—first, to the whole declaration, not guilty. 

Secondly, plea to the first count, not possessed. 

Thirdly, to the said first count, that the said part of the said cable 
in that behalf mentioned was not lawfully, by and with the consent 
and license of Her Majc.sty the Queen, and under and by virtue of the 
said alleged charter and grant, lying and being in the high seas, as 
alleged. 

Fourthly, to the first count, that the said part of the said telegraphic 
cable alleged to have been dragged, injured, &;c., was not within three 
marine miles of the coast of Kent, as alleged. 

Fifthly, to the first count, that, at the said time when, &c., the said 
part of the said telegraphic cable alleged to have been dragged, in¬ 
jured, <Sic., was lying and being in the high seas, to wit, at the bottom 
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of the sea, more than three marine miles from the sea-shore of Eng- 
land, out of and beyond the realm, *dominion, sovereignty, and 
-* jurisdiction of our Lady the Queen; and the said vessel of the 
defendants was then also more than three marine miles from the said 


sea-shore, and out of and beyond the said realm, dominion, sovereignty, 
and jurisdiction respectively; and the defendants then, and at the time 
of the commencement of this suit were, and still are, aliens domiciled 
in parts beyond the seas, to wit, at Gothenburg, in the said kingdom 
of Sweden, and subject to the laws of the said kingdom of Sweden, 
and not to the laws of England ; and that the said ship or vessel, with 
her appurtenances, was and still is a Swedish and not a British vessel: 
That, in the usual and ordinary course of navigation, the said ship or 
vessel, before and at.and after the said time when, &c., was proceeding 
on a voyage from Alicante, in the kingdom of Spain, to Gothenburg 
aforesaid, in the said kingdom of Sweden; and that, in the usual and 
ordinary course of navigation upon such voyage, the said ship had 
occasion to and did cast anchor, and afterwards had occasion to and 
did get up her anchor and proceed on her voyage; that, without any 
default of the defendants, the said anchor, after it had been cast as 


aforesaid, in consequence of the effect of the wind and waves upon the 
said vessel, dragged and became entangled with the said part of the 
telegraphic cable, and that, on getting up the said anchor, and in order 
to save the same; it became necessary to disentangle it from the said 
part of the said telegraphic cable; and that, for the purpose and in 
the act of disentangling the said anchor from the said part of the said 
telegraphic cable, the said part of the said telegraphic cable was neces¬ 
sarily a little dragged and injured, which was the said alleged breach 
in the first count mentioned: And that, before and at the said time 
when, kc., there was no buoy or mark of any kind to show or point 
*7681 *spot in which the said part of the said telegraphic 

cable was lying; and that, before and when the said telegraphic 
cable so became entangled with the said anchor as aforesaid, the said 
telegraphic cable was at the bottom of the sea, and incapable of being 
seen by, and that the place and position and existence thereof were 
wholly unknown to, the defendants and their servants having the 
management, direction, and control of the said vessel and anchor. 

The defendants demurred to the first count, the ground of demurrer 
alleged in the margin being that “the first count discloses no breach 
of duty, the defendants not being shown to have bad any knowledge of 
the existence or prwition of the part of the telegraphic cable alleged to 
have been injured.” Joinder. 

Seventh plea, to the .second count, not possessed. 

The eighth and ninth pleas (to the second count), were similar to 
the third and fifth pleas respecti vel 3 ^ 

The defendants also demurred to the second count, the ground of 
demurrer stated in the margin being, “that it appears by the second 
count that the court has no jurisdiction over the alleged cause of 
action, and that the defendants are not shown to have had any knowledge 
or means of knowledge of the e.xistence or position of the part of the 
telegraphic cable alleged to have been injured.” Joinder. 

Second replication to the fifth plea, that before and at the time when 
the said ship so cast anchor and so got up her anchor and proceeded 


Digitized by v^ooQle 



COMMON BENCH REPORTS. (15 J. SCOTT. N. S.) 76Z 


on her voyage, and so dragged her anchor, and when the said tele¬ 
graphic cable so became entangled with the said anchor, as in the fifth 
plea mentioned, the defendants and their said mariners and servants 
could and ought to have known, and had the means of knowing, and 
but for their negligence and want of ordinary care in that behalf could 
and would have known, the place, position, and *existence‘of 
the said part of the said telegraphic cable in the first count ^ 
mentioned, and it was through the carelessness, negligence, and want 
of ordinary or any care of the defendants and their said mariners and 
servants in that behalf that they did not and would not know or use 
the means of knowing of the place, position, and existence of the said 
part of the said telegraphic cable; that the said anchor was not cast, 
got up, dragged, or entangled, in the due course of navigation, as in 
the fifth plea alleged, but contrary to the due course of navigation; 
and that the defendants, by their said mariners and servants, with such 
means of knowledge, and with a careless and culpable and unlawful 
omission to use the said means of knowledge, and out of and contrary 
to the due course of navigation, by and through the carelessness, mis¬ 
direction, and mismanagement, and culpable want of knowledge of the 
defendants and their said mariners and servants in that behalf, com¬ 
mitted the grievances in tlje first count mentioned, as in the first count 
alleged. 

Third replication to so much of the fifth plea as alleged the griev¬ 
ances complained of to have been committed out of the realm, domin¬ 
ion, sovereignty, and jurisdiction of our Lady the Queen, that one end 
of the said part of the said telegraphic cable was fhstened to the soil 
of the said county of Kent, and, by virtue of the said license, grant, 
and charter of our said Lady the Queen, the said part of the said tele¬ 
graphic cable, being so fastened as aforesaid, was carried thence across 
the sea-shore of the said county unto and into the sea abutting thereon; 
and that the said part of the said telegraphic cable in the first count 
mentioned was within three marine miles of tlie sea-shore and coast of 
the said county of Kent, and of the said county; and that the said 
grievances were committed within such three miles, as in the first 
*count alleged, and not more than three miles from the sea- 
shore of England, as in the fifth plea alleged. ^ ^ 

New-assignment, as to so much of the fifth plea as averred, that, for 
the purpose and in the act of disentangling the said anchor from the 
said part of the said telegraphic cable, the said part of the said tele¬ 
graphic cable was necessarily a little dragged and injured, and that 
the same was the alleged breach in the first count mentioned,— that 
the plaintiffs sued, not only for causes of action in the fifth plea ad¬ 
mitted, but also for causes of action committed within three marine 
miles of the sea-coast and county of Kent, and within the realm, do¬ 
minion, sovereignty, and jurisdiction of our Lady the Queen, and 
whilst the said ship, cable, and anchor of the defendants were within 
such three miles, and within such realm, dominion, sovereignty, and 
jurisdiction of our Lady the Queen; and for that, after the servants 
and mariners of the defendants were informed and had express notice 
of and well knew the position and existence of the said part of the 
said telegraphic cable within such three marine miles, and were warned 
and cautioned that they would injure the same, the defendants by 
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and through the carelessness, negligence, misdirection, and misman¬ 
agement of the defendants and their said mariners and servants in 
that behalf, and contrary to their duty in that behalf, so negligently 
and improperly, and without using due or ordinary or any care in 
that behalf, and with more force and violence than was necessary or 
proper in that behalf, disentangled the said anchor and cable of the 
defendants from the said part of the said telegraphic cable as in the 
first count mentioned, with such carelessness, negligence, and mis¬ 
management, and such great and unnecessary and improper force and 


violence, that by means thereof the said telegraphic cable, by and 
■‘’^'d carelessness, *misdirection, and mismanage- 
^ ment of the defendants and their mariners and servants in tliat 


behalf, wasdragged, injured, and broken, as in the first count mentioned. 

The plaintiffs demurred to “so much of the fifth plea as puts in 
issue the realm, dominion, sovereignty, and jurisdiction of our Lady 
the Queen in and over the said high seas, and alleges that the defend¬ 
ants were aliens domiciled in and subject to the laws of Sweden, and 
not to the laws of England, and that the ship was a foreign ship on a 
foreign voyage, and puts in issue the defendants’ liability to answer 
in this court in respect of the grievances in the first count mentioned,” 
—the ground of demurrer stated in the margin being, "that the de¬ 
fendants, though aliens, on the high seas, are liable to answer in this 
court for the grievances of which the plaintiffs have complained.” 
Joinder. 


There was also a demurrer to the residue of the fifth plea, the 
ground stated in the margin being, “ that the defendants do not show 
that their want of knowledge was not a culpable negligence, or that 
they were not guilty of negligence towards the plaintiffs, in the man¬ 
ner of casting and getting up their anchor.” Joinder. 

There were similar replications, new-assignment, and demurrers to 
the ninth plea. 

The defendants demurred to the second replication and new-assign- 
ment to the fifth and ninth pleas respectively, on the ground of de¬ 
parture; and to the third replication to each of those pleas respect¬ 
ively, on the ground that they were “insufficient to establish any 
breach of duty on the part of the defendants.” Joinders. 

The defendants also pleaded not guilty to the new-assignments; on 
which the plaintiffs took issue. 

*7671 1'^® plaintiffs.(a)—The declaration does not 

' charge the defendants with doing or omitting to do any act 


(a) The pomU marked for argument on the part of the plaintifTs were as follows 
A$tr> the declaraliouy —^‘1. As to both counts,—that the circumstances sufficiently show that 
the plaintiffs wore possessed of the property injured, that the property was lawfully at the bot¬ 
tom of the sea, and that the defendants injured the same through their negligence; that the 
way in which the injury was caused is also stated so as sufficiently to show that it forms the 
ground for an action on the case, all which is admitted by the demurrer; and that it was not 
necessary for the plaintiffs to state any other facta: 

“2. That the facts stated show sufficiently a cause of action which this court has jurisdiction 
to try; and, if the defendants have any ground for objections to the jurisdiction of the court, 
the same should be shown by pica/' 

At to the fifth nnd ninth plena ,—** 1. That, although the defendants be Swedes, yet, as they 
hare appeared in this court as defendants in the action, they must answer for the damages done, 
according to the laws of the realm, unless they can show by plea, some law of the foreign coun¬ 
try by which they are excused, and that the cause of action arose within the foreign jurisdiction: 
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with express reference to the telegraphic cable; but it charges them 
with negligently navigating their vessel on the high seas, so as to 
injure property *of the plaintift's which was lawfully there. In r+yao 
Wyatt V. Harrison, 3 B. & Ad. 871 (E. C. L. R. vol. 23), the ■- 
declaration stated that A. was lawfully possessed of a dwelling-house 
adjoining to a dwelling-house of B., and that B. dug the soil and 
foundation of the last-mentioned house so negligently, and so near to 
the plaintiff's house, that the wall of the latter house gave way; the 
defendant pleaded to the negligence, and, as to so much of the count 
as related to the defendant’s digging into the soil and foundation of 
the defendant’s dwelling-house so near to the dwelling-house of the 
plaintiff that by reason tliereof the wall of the plaintiff’s house gave 
way, the defendant <letnurred: and the demurrer was held good. 
Negligence, therefore, is the gist of the action. Dodd v. Holme, 1 
Ad. k E. -ids (E. C. L. R. vol. 28), 3 N. & M. 739, is to the same effect. 
[Williams, J.—^’hat case is somewhat qualified by Trower v. Chad¬ 
wick, 3 N. C. *4, 3 Scott 699, in error, Chadwick v. Trower, 6 
N. C. 1, 8 Scott 1.] That case has been much misunderstood: it 
was not a case of negligence at all. Knowledge or no know¬ 
ledge is a matter which goes to the jury as to the damages; but 
it cannot decide the question of negligence; The Mayor, &o., of Col¬ 
chester V. Brooke, 7 Q. B. 339 (E. C. L. R. vol. 53). That was an 
action for improperly navigating a vessel, so as to ground her upon 
the plaintiffs’ oyster-beds. It being contended in argument that the 
declaration should have averred that the defendant knew that the 
*oyster-beds were there. Lord Denman observed: “Suppose r*ygg 
the parties did not know that the oysters were there, but *• 
managed their ves.sel negligently. If a man drove furiously round a 
corner, and injured a person on the further side, would it be neces¬ 
sary for that party in a declaration to allege that the defendant knew 
of his being there? Would not an averment of negligence include 
all that was necessary to maintain the action?” And, in delivering 
judgment, his Lordship says: “The declaration charges want of 
proper skill and care, and no more, in each count. Indeed there is 
an allegation of knowledge, but not so distinctly pointed at the exist¬ 
ence of the oyster-beds in the part in question, and their liability to 
be injured, as to make the defendant’s conduct wilful: nor does the 
declaration in direct terms charge a wilful injury. The first count 
complains of unskilful and careless navigating, conducting, and 

That the defendants’ knowledge or want of knowledge of the position or existence of 
the cable, is only one ingredient in the question of negligence, to be submitted with all the other 
facts to the jury ; and it is consistent with these picas that their want of knowledge arose from 
negligence, and was in itself part of the negligence complained of, and part of the cause of the 
damage, which is not denied by these pleas.’’ 

As to the replications ami That the second replication to the fifth and 

ninth picas, as well as the Dew-a.«signmeDts, support the declaration, and are not a departure; 
that the fifth and ninth picas only contain an argumentative denial of the negligence complained 
of, by pleading, amongst other things, the defendants’ and their servants’ want of knowledge; 
and the replications show that such want of knowledge is no excuse, but was in fact part of the 
negligence complained of: 

*^2. That the fifth and ninth pleas aver, that, in disentangling the anchor from the cablOi 
the cable was dragged and injured, and that the same is the breach complained of; and the 
new-assignments support the counts, by alleging that the same was negligently done, Ao., by 
the defendants and their servants.” 
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placing of the vessel in and upon the said part of the river. The 
defendant in his fifth plea alleges that the said part was a public 
highway at all times and seasons, and, substantially, that he navigated, 
conducted, and placed her there in the exercise of his right as a liege 
subject to use the highway; averring also, that this is the navigating, 
&c., complained of in the declaration. This is, in truth, a denial, 
argumentatively, of doing the acts at unsea.sonable times of the tide, 
which may have been objectionable on demurrer, but is good after 
verdict.” So, here, the pleas are a mere argumentative mode of 
denying the negligence charged. His Lordship proceeds,—“The 
sixth plea merely alleges that the oysters and oyster-brood were so 
placed, and in such masses, as unlawfully to diminish the depth of 
water, and greatly obstruct the navigation, to the common nuisance 
of the Queen’s subjects; but it does not go on to allege that the vessel 
could not with due care and skill have passed up *the river, or 
grounded without doing the injury complaii01 of.” [Willes, 
J.—There are two subsequent cases which are precisely in point, viz.. 
Dimes v. Petley, 15 Q. B. 276 (E. C. L. R. vol. 69), and Bateman v. 
Bluck, 18 Q. B. 870 (E. C. L. R. vol. 83).] In Butterfield v. Forrester, 
11 East 60, and Davies v. Mann, 10 M. & W. 546, it was held that 
one who by his own negligence is contributory to the injury, is with¬ 
out remedy. All these cases show that notice or knowledge is imma¬ 
terial, and that the only question is, whether or not there has been 
actionable negligence on the part of the defendant. The demurrer to 
the declaration therefore fails. Then the fifth plea alleges that the 
cable was lying at the bottom of the sea, and out of the jurisdiction 
of Her Majesty. [^Archibald, for tlie defendants, intimated that he did 
not mean to contend that the act done by the defendants was out of 
the jurisdiction of the court.] That being so, all that the plea amounts 
to, is, that the defendants were proceeding in the due and ordinary 
course of navigation, that the defendants were guilty of no default, 
and that the existence of the cable was unknown to them. But their 



very want of knowledge amounts’ to negligence. In effect, the plea 
merely sets up certain circumstances which would be for the consid¬ 
eration of the jury upon the plea of not guilty. The .same remarks 
apply to the ninth plea. The second replication alleges that the 
defendants ought to have known and had the means of knowing the 
existence and position of the cable, and that the injury complained . 
of was the result of their negligence and culpable want of knowledge. 
That clearly is no departure: it sustains and confirms the declaration. 
Neither is the new-assignment a departure: it would be a very singu¬ 
lar new-assignment if it was. In Lynch v. Nurdin, 1 Q. B. 29, 38 
(E. C. L. R. vol. 41), Lord Denman says: “Between wilful mischief 
ifnn-i-i and gross negligence the *boundary-line is hard to trace: I 
should rather say impossible. The law runs them into each 
other, considering such a degree of negligence as some proof of malice. 
It is then a matter strictly within the province of a jury deciding on 
the circumstances of each case.” 


*772] 


Archibald (with whom was Q. C.), contra.(a)—*Neither 
count of the declaration discloses a cause of action : no legal 


(a) The poiats marked for argument on the part of the defendants were as follows• 

** 1. That neither of the counts in the declaration discloses any sutllcient cause of action: 
That, the defendants having no notice or knowledge of tho existence or position of the 
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duty is shown of which the defendants have committed a breach. To 
cast anchor wherever it may be found necessary or convenient, is a 
right which belongs to all persons, whether subjects of Her Majesty 
or foreigners, who navigate the sea. That right is not to be subject 
to such a use of the sea by individuals as is here attempted to be es¬ 
tablished. A declaration which charges a breach of duty mu.st con¬ 
tain an allegation from which the duty can be inferred, otherwise the 
declaration is bad: Metcalf v. Hetherington, 11 E.xch. 257. To make 
this declaration good, it should at least have averred that the defend¬ 
ants had notice of the e.xistence and position of the cable, and might 
in the ordipary cour.se of navigation have avoided it: and, in the ab¬ 
sence of tho.se allegations, the averment of negligence goes for nothing. 
Many authorities to that effect are referred to in the case list mentioned. 
In Southcote v. Stanley, 1 Hurlst. & N. 247, the declaration alleged 
that the defendant was possessed of an hotel, into which he had in¬ 
vited the plaintiff io come as a visitor, and in which there was a glass- 
door, which it was necessary for the plaintiff to open for the purpose of 
leaving the hotel, and which the plaintiff by the permission of the de¬ 
fendant, and with his knowledge, and without any warning from him, 
lawfully opened for the purpose aforesaid, as a door which was in 


a proper condition to be opened; nevertheless, by and through the 
mere carelessness, negligence, and default of the defendant, the door 
was then in an insecure and dangerous condition and *unfit to 
be opened, and by reason of the said door being in such inse- ^ 
cure and dangerous condition, and of the then carelessness, negligence, 
default, and improper conduct of the defendant in that behalf, a large 
piece of glass fell from the door and wounded the plaintiff. It was held 
that the declaration disclosed no cause of action against the defendant. 


In Dutton v. Powles, 2 Best & Smith 174,191 (E. C. L. R. vol. 110), SI 
Law J., Q. B. 191, the defendant, a merchant at Liverpool, chartered 
a ship from tlie plaintiffs at a lump sum, and put it up as a general 
ship. The shippers of goods in the vessel, according to the custom of 


telegraphic cable in question, no legal duty towards the pluintifTs is shown in either of the 
counts to navigate the ship of the defenduuts or to inaongu their anchor and tackle with refer¬ 
ence to such telegraphic cable, or so as to avoid dragging against or injuring the same,* aud 
that, in the absence of any allegation of wilful damage, no sufficient cause of action appears; 
that it is consistent with both counts that the ship of the defendants, with her anchor and 
tackle, may have been directed, managed, and navigated in strict accordance with the ordinary 
rules of the sea and practice of navigation; and that no negligence or breach of duty iu that 
respect is shown in either count.’* 

Aif to the eecond count, —“ 1. That the part of the telegraphic cable in question having been 
more than three marine miles from the shore, it was not lawfully lying in the sea; and that 
the defendants were not therefore bound to take notice of its position or existence, and were 
under no duly to manage their ship, with her anchor and tackle, otherwise than according to 
the ordinary rules of the soa and practice of navigation; aud that no breach of such rules or 
practice is shown: 

**2. That the alleged grievance as described is not one in respect of which any rule either 
of the common or maritime law gives any right to recover damages : 

“3. That, as the part of the telegraphic cable injured was lying in the sea at the di.stnnce of 
more than three marine miles from the coast, the ou.se is not one over which this court under 
the circumstances has jurisdiction.” [This was abandoned.] 

Ae to the rcpticationn to the fifth aud ninth pUa» re*p€ctn'fty ,—“That they do not show any 
duty, or actionable negligence or breach of duty, on the part of the dufeudunts; or, if otherwise, 
that they are respectively bad on the ground of departure.” 

And, at to the new-attifjnntenit, —“that they do not show any excess in disentangiing the 
anchor, and are bad on the ground of departure.” 
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Liverpool, made out and delivered to the defendant for the captain 
copies of the respective bills of lading, which were eight in number 
It was necessary, as the defendant knew, that a document called a con¬ 
sular manifest should be made out at Liverpool before the ship sailed, 
containing an accurate account of the goods on board the ship, and 
that for that purpose the person employed to make it out should have 
all the bills of lading, or copies of them, before him. On application 
for the copies by the plaintiff, the defendant delivered over only six 
out of the eight copies as the whole number. An imperfect consular 
manifest was drawn up from these, and the plaintiffs were in conse¬ 
quence subjected to fines and expenses at the end of the voyage. It 
was held, that, in the absence of express contract or mercantile usage, 
there was no legal duty making it incumbent on the defendant to de¬ 
liver over the copies to the plaintiffs, and therefore that no action 
could be maintained against him for the omission. Erie, C. J., deliver¬ 
ing the judgment of the Exchequer Chamber, said,: “ The allegation 
that the defendant negligently, improperly, and carelessly handed 
over to the plaintift's’ agent copies of six out of the eight bills of 
lading as and for the whole, does not allege a cause of action, 

^ *unle.ss it expresses a breach of a duty. If there was a duty in 
the defendant to take care to deliver up all the copies, then the negli¬ 
gence alleged was a breach of that duty. But I can find nothing to 
show that there was any such duty; con.sequently, there was no breach 
of duty in the defendant in not delivering up the copies of all the bills 
of lading.” That is the princi])le which has uniformly been laid down 
since the case of Brown w. Mallet, 5 C. B. 599. The allegation of 
negligence, in the absence of .some duty, amounts to nothing: seethe 
judgment of Erie, C. J., in Cox v. Burbidge, 13 C. B. N. S. 430 (B. 
Cs L. R. vol. 106).(a)' [Williams, J.—Your argument amounts to no 
more than this, that the declaration must disclose a cause of action.] 
In the case of The Saxonia, 1 Lushington’s Adm. R. 410, it was held 
that the Merchant Shipping Act, 1854, 17 & 18 Viet. c. 104, ss. 296, 
297, 298, do not apply to a foreign ship navigating the Solent be¬ 
tween the Isle of Wight and Hampshire, and within three miles of the 
British coast; and that, if a collision there happens between a British 
and a foreign ship, the conduct of each ship is to be tried by the law 
maritime. “That being established,”.said Dr.Lushington, “there are 
two rules affecting sailing vessels of all countries, which, in our opi¬ 
nion, decide this case. The first of these rules is, that a vessel which 
has the wind free is bound to give way to a vessel close-hauled, and 
that a steamship is to be treated as a vessel which has the wind free. 
This was the case of The Saxonia: she was therefore bound to give 
way to the Eclipse, and the Eclipse had a full right to expect her to 
do this, and was not bound in any respect to alter her course. But the 
second rule, which we consider affects this case, is that though the 
closehauled vessel is not bound to give way, she is nevertheless bound 
to show some *proper and sufficient light in sufficient time to, to 
enable the steam-ship or other vessel, whose duty it is to give 
way to avoid any collision. iVo blame can attach to a vessel for running 
foul of another vessel, if it has been impossible to distinguish it until the 
collision was inevitable. A vessel at anchor, or a fishing-boat, is bound 

(a)- Aod see Hammock v. M'bite, 11 C. B. N. S. &S8 (£. C. L. K. vol. 103). 
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by the general rules of the sea to exhibit a light, so as to afford to the 
vessels whose duty it is to avoid, the means of doing so.” That is 
precisely applicable here. [WiLLES, J.—You know the cruel con¬ 
sequences which that has led to. A foreigner sued here for a collision 
at sea is liable for the full amount of the damage sustained ; whereas, 
a British owner would only be liable to the extent of the value of his 
own vessel: The Wild Ranger, 32 Law J., Adm. 59.(rt)] These 
telegrahic cables mhy he laid in a spot where it is essential that vessels 
should anchor. Are mariners to be restricted in the exercise of their 
ordinary rights of .anchorage, without some notice? The hardship 
will be great upon our own shipping: but, in the case of foreigners, 
who are not cognisant of or bound by our municipal regulations, it 
would be intolerable. Is not a duty imposed upon the company to 
take care that their cable does no injury? Suppose the defendants 
had lost their anchor in consequence of the company’s negligence in 
laying their cable in an improper place, or in omitting to buoy it, 
would not the former have had a good cause of action against them? 
In White v. Crisp, 10 Exch. 312, it is held, that, where a vessel is 
sunk by unavoidable accident in a publie navigable river, whether in 
the usual track of navigation or not, it is the duty of the owner, so 
long as he continues to have the possession and control of the vessel, to 
take due precaution to prevent injury to other ves-sels by their 
striking against it. ’‘All that The Mayor of Colchester 
V. Brooke, 7 Q. B. 339 (E. C. L. E. vol 53), decides, is, that, ^ 
although the oyster-bed might have been a nuisance, yet it was not 
competent to the defendant to abate that nuisance, if he sustained no 
further damage from it than any other of the Queen’s subjects. If there 
had been a demurrer to that declaration, it would probably have been 
held bad for want of an averment of notice. In Harmond v. Pearson, 
1 Campb. 515, Lord Ellenborough says,—“It is a peremptory law of 
navigation, that, when any substance is sunk in a navigable river, so 
as to create danger, a buoy shall be placed over it, for the safety of 
the public. This is the proper and specific notice, which all under¬ 
stand, and are bound to attend to. A verbal communication may 
easily be misunderstood, and is very likely (as in the present case) to 
lead to confusion and mischief. But it is of the utmost importance 
to the property and the lives of His Majesty’s subjects that such a warn¬ 
ing should be given as will necessarily inform every one engaged in 
the navigation of the river, of the existence of the danger.”(6) As¬ 
suming the declaration to be good, the fifth and ninth pleas, it is 
submitted, afford good answers to it. The third replication is clearly 
bad, for selecting a part of the plea which is immaterial. [Erle, C. 
J.—I think the declaration is good. I also think the pleas are good. 
The second replication and the new-assignment substantially traverse 
the pleas.] 

Erle, C. J.—I am of opinion that the declaration in this case 
is good. It complains of an injury done to the property of the 
plaintiffs, an electric telegraphic cable, by the defendants, in the 
course of navigation, through the carelessness, negligence, and mis- 

(а) Sec Nelson V. Couch, anttJ, p. 99. 

(б) See Hancock v. The York, Newcastle, and Berwick Railway Company, 10 C. B. 348 (E. 
^C. L. R. vol. 70). 
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management *of the mariners and servants of the defendants. 

•' I will assume, for the purpose of this judgment, that the 
bottom of the sea may be used for lawful purposes. The question 
has arisen in respect of oyster-beds and sunken vessels: and we may 
take it, inasmuch as there are acts of parliament on the subject, that 
the placing of telegraphic cables at the bottom of the sea is a known 
mode of using that part of the earth’s surface. The plaintiffs’ pro¬ 
perty, therefore, was lawfully placed where it was. The defendants 
also had an undoubted right to navigate the high sea, and, if need 
be, to let go their anchor wherever the safety or convenience of their 
ship required it to be done. These two rights happen to conflict. 
Upon the face of the declaration, therefore, it appears that the pro¬ 
perty of the plaintiffs was damaged by an anchor of the defendants 
dropped in a place where they had a right to drop it. Then comes 
the replication, which admits the defendants’ right to anchor, pro¬ 
vided that right be exercised with due care and skill, in the ordin.ary 
course of navigation, but alleges that what was done was done negli¬ 
gently and .contrary to the due course of navigation. The whole 
essence of the case thus turns upon the word negligent. It is con¬ 
ceded that the court has jurisdiction over the matter. If what the 
defendants did was done wilfully, no doubt they would be responsible. 
Omitting all about the jurisdiction of the court, and the defendants 
being alien.s. and the vessel a foreign ve.ssel, the defendants by their 
pleas allege, that, in the usual and ordinary course of navigation, 
they had occasion to cast anchor, that, in raising it, it became entan¬ 
gled with the telegraphic cable and unavoidably dragged and injured 
it, that there was no mark or buoy to indicate the position of the 
cable, which was incapable of being seen, and that they were unaware 
of its existence. The answer to that in the replication *is, 

* ^ that the damage aro.se from the defendants’ negligence and 
want of care in navigating their ship, and from their culpable want 
of knowledge, in omitting the means of knowledge at their command. 
In the ordinary case of a highway, if damage is occasioned to an 
individual through the negligent use of it, the party so negligently 
using it is responsible. The plea appears to me also to be good. It 
is in effect a traverse of the negligence charged, and is what is already 
put in issue under not guilty. This discu.ssion, however, will be 
valuable, inasmuch as it will tend to bidng more ])recisely before the 
jury the real question which they will have to try. Negligence is a 
word of very undefined signification : and the attemjH to draw the 
line between it and wilful acts has always been a source of great 
confusion. The substance of the plea i.s, that the defendants were 
lawfully navigating their vessel on the high seas, and in the ordinary 
course of navigation let down their anchor, and in getting it up, it 
having without any default of the defendants become entangled with 
the telegraphic cable, of the position and existence of which they 
were unapprised, the damage complained of ensued. If that be so, I 
do not think it can be said that a foreierner is bound before he casts 
anchor on the high seas, to inquire whether there is a telegraphic 
cable at Ihe bottom which may be injured by the exercise of his 
natural right. The replication and new-assignment in effect traverse 
the plea, and say that the acts done by the defendants wore not done. 
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in the due and ordinary course of navigation, or with ordinary care 
and skill, and that, if they had no knowledge of the existence and 
position of the telegraphic cable, they had the means of knowledge, 
and were guilty of negligence in not availing themselves of such 
means of knowledge. If this takes away the force of the plea, the 
declaration, which is *good, stands. As to the argument, that py'j-g 
the defendants would have had a right of action if their vessel *- 
had been damaged in consequence of the telegraphic cable being laid 
down without anything to indicate its position, it seems to me that 
that would raise precisely the same question. It comes at last to a 
question of negligence. 

Williams, J.—I am of the same opinion. The declaration is good 
by rea.son of the imputation of negligence; and the plea is good as an 
argumentative traverse of that negligence. There is more difficulty 
about the replication and new assignment: but, upon the whole, I am 
willing to treat them as my Lord has done. 

WiLLES, J.—I am of the same opinion. Mr. Archibald admits that 
there is nothing in the allegation as to the three miles. The rights 
and duties of persons navigating vessels apply equally whether in 
port or on the high seas. It is the duty of the persons navigating so 
to exercise their rights as to do no damage to the property of others. 
I see no substantial difference between a telegraphic cable and another 
ship,—except that the position of the cable may or may not be known, 
and it may or may not have been the duty of the master of the vessel 
to know that it was there. The more or less difficulty of the case 
can only be taken into consideration by a jury. I cannot imagine 
that a man would be justified in wilfully or negligently injuring an 
anchor even when improperly dropped in a fairway, if he knew it was 
there. No one is justified in wilfully or by culpable negligence 
injuring property of another, whether above or under water. In the 
case of The Batavier, 10 Jurist 19, where one vessel came into colli¬ 
sion with another, which was lying at ‘anchor. Dr. Lushing- r*ygQ 
ton says: “The presumption of law, where a vessel at anchor ^ 
is run down by another, I take to be this,—that the vessel running 
down the other must show that the accident did not arise from any 
fault or negligence on her own part; and for this reason, that the 
vessel at anchor has no means of shifting her position, or avoiding the 
collision; and it is the duty of every vessel, seeing another at anchor, 
whether in a proper or improper place, and whether properly or 
improperly anchored, to avoid, if it be practicable and consistent with 
her own safety, any collision. This is the doctrine, not merely of 
maritime law, but of common sense: it is the doctrine which prevails 
on roads; where, supposing ,a carriage to be standing still on the 
wrong side, it is no justification for another running against it, though 
the latter (?) be on the right side.” I think the declaration in this 
case is good: and for the same reason I think the fifth and ninth 
pleas are good. The second replication and the new-assignment are 
also good, inasmuch as they substantially traverse the allegations in 
the pleas. The third replication is bad, because it selects a portion 
of tlie plea which is not material; and on that there must be judg¬ 
ment for the defendants. Upon all the rest the judgment will be for 
the plaintifis. Judgment accordingly. 
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*781] *SICHEL V. LAMBERT. Jan. 11. 

In order to sustain a pica of coverture, the defendant swore, that, in 1844, she was married 
to one J. L. at a Roman catholic chapel in London (both parties being Roman catholics); that 
the ceremony was performed by a priest, in the way in which Roman catholic marriages are 
ordinarily solemnized that she cohabited with J. L. for several years, and until he went to 
Australia, where he now resided:— 

Held, that the court and jury might presume that the marriage was valid, though it was not 
proved either by oral testimony or by the certificate given by the priest on the occasion, that 
the place where the marriage was solemnized was licensed under the 6 A 7 W. 4, c. 85, s. 18, 
or that the registrar was present,—the contrary nut appearing. 

This v/as an action for goods sold and delivered. Plea, amongst 
others, coverture. 

The cause was tried before Keating, J., at the sittings at Guildhall 
after last Trinity Terra. In order to sustain her plea of coverture, 
the defendant stated that she was married to Jolm Lambert in 1844, 
at a Roman catholic chapel in George Street, Portman Square; that 
she and Lambert were both Roman catholics; that they were married 
by a priest in the way in which Roman catholic marriages are ordi¬ 
narily solemnized ; that they lived together for some years; that her 
husband was in Australia; and that she had received a letter from 
him a few weeks before the commencement of the action. She also 
produced a certificate of the marriage from the priest by whom the 
ceremony was performed; and a certificate showing that the civil 
contract of marriage had been performed before the French consul. 
There was no proof, however, that the person who performed the 
ceremony of marriage was a priest, or that the chapel was a place 
licensed for the celebration of marriages, or that the registrar was 
present at the time. 

On the part of the plaintiff it was submitted that the evidence was 
not sufficient to establish the coverture, inasmuch as it was not shown 
that the ceremony took place in a registered place of worship. The 
learned judge, however, overruled the objection, and directed a 
verdict to be entered for the defendant upon that issue, reserving the 
plaintiff leave to move. 

Marshall Griffiths, in Michaelmas Term last, accordingly obtained a 
rule nisi to enter the verdict for the plaintiff upon the issue on the 
plea of coverture. 

*7891 * Beasley now showed cause.— Parol evidence of a marriage, 

followed by cohabitation, has always been considered to be 
sufficient to sustain a plea of coverture : Hopewell v. De Pinna, 2 
Campb. 113; Catterall v. Catterall, 1 Rob. E. R. 304; Campbell v. 
Corley, 28'Law T. 109. [VVilli.^ms, J.—The sole question here is, 
whether there was evidence from which the jury might infer that the 
place where the ceremony was performed was registered.] The mar¬ 
riage (the parties being innocent) will be valid, although the place be 
not registered. By the 18th section of the 6 k 7 W. 4, c. 85, any 
certified place of religious worship m.ay be registered for the solem¬ 
nization of marriage^ therein. Section 20 requires the marriage in 
such registered place to be performed in the presence of the registrar. 
This, however, it is submitted, is directory only : there are no words 
making the marriage void fur non-compliance therewith. The 35th 
section enacts that every marriage solemnized under that act shall be 
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good and cognisable in like manner as marriages before the passing 
of the act according to the rites of the church of England. The 39th 
section enacts that “every person who after tlie 1st of March, 1837, 
shall knowingly and wilfully solemnize any marriage in England, 
except by special license, in any other place than a church or chapel 
in which marriages may be solemnized according to the rites of the 
church of England, or than the re'jultrcd huildinrj or office specified 
in the notice and certificate as aforesaid, shall he 'jiiilly of fdony 
(except in the case of a marriage between two of the society of 
friends, commonly called quakers, Recording to the usages of the said 
society, or between two persons, [irofessing the Jewish religion, 
according to the usages of the Jews); and every person who in any 
such registered building or ollice shall knowingly and wilfully solem¬ 
nize any marriage in the absence of *a registrar of the district r»jg 3 
in which such registered building or ollice is situated, shall be 
(juilly of felony," ka. And the -l^d section enacts, that, “ if any per¬ 
son shall knowinjly and uilfally intermarry alter the said 1st of 
March, under the provisions of this act, in any place other than the 
church, chapel, registered building, or olfiee, or other place specified 
in the notice and certificate as aforesaid,” ite., "or in the absence of a 
registrar or superintendent registrar where the presence of a registrar 
or superintendent registrar is necessary under this act, the marriage 
of such persons, except in any case hcreinal'ter excepted,(_a) .shall be 
null and void.” In the absence of evidence to the contrary, the court 
will assume that all was rightly done. [WiLLES, J.—In The Queen v. 
Manwaring, 1 Dears. & Bell, C. C. 132, upon an indictment fur 
bigamy, it appeared that the first marriage took place in a dissenting 
chapel duly licensed for marriages, and a witness was called who 
proved that he was present at the marriage, that it took place in the 
dissenting chapel in the presence of the registrar, that the entry of 
the marriage in the registrar’s book was signed by the witness as a 
witness to the marriage, and that the parlies afterwards lived together 
as man and wile for some years. It was held,—first, that the parol 
testimony of the witness sufficiently proved the fact of marriage,— 
secondly, that there was prima facie evidence that the chapel was 
duly registered and was a place in which marriages might legally bo 
solemnized. Wightman, J., there says: “ The presence ol the registrar 
at the marriage, the fact of the ceremony taking place, and the entry in 
the registrar’s book, of which a copy was produced at the trial, seemed 
to me at the time to be circumstances which afi'orded, and I now 
•tbitdc, aided as they are by the presumption omnia rite esse 
acta, tliey do atford, prima facie evidence that the chapel was 
a duly-registered place, in which marriages might be legally cele¬ 
brated. If it were not such a 'place, all those who took part in the pro- 
ceedinys would be criminally liable for doiny so," It is true the registrar 
there was proved to have been present: but that was not necessary 
to the reasoning of rny Brother Wightman. Williams, J.—The 
statute ret^uircs the chapel to be registered as a place for the solora- 
nizatibn of marriages, and that the registrar shall be present. Can 
we, in the absence of all proof, presume that these two requisites 
were duly complied with? Willks, J.—In Biers v. Tuitc, 1 Drury 

(a) Of marriugci soloiDuizud accurding to tbo provli5iuns of the 4 (i. if c. 76. 
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k Walsh 279, 299,(n) Lord Plunket, C., dealing with a marriage 
which took place at Douglas, Isle of Man, says: ‘‘According to the 
doctrine laid down by the ecclesiastical judges, and which doctrine is 
recognised by the common law of the land, it lies upon the party im¬ 
peaching the marriage, after that a marriage de fiicto has been estab¬ 
lished, to prove that it is null and void as a marriage: this has not 
been attempted b}' the defendants, and consequently, on the principle 
‘semper praesuinitur pro inatrimonio,’ I must presume that the forms 
required by the act(/<) were complied with, and pronounce the mar¬ 
riage in question to have been a legal and valid one.”] 

Oarth, in support of the rule.—No doubt, long coliabitation affords 
pi’csumptive evidence of a marriage: but, where the party who 
relies upon the fact of marriage goes on and shows where and 
how the ceremony *took place, he must show that all the legal requi.sites 
of a valid marriage were complied with. The act of parliament requires 
not only that the building shall be registered, but that the registrar 
shall be present: there was no proof that either of these conditions to 
the validity of the marriage was complied with. [Willes, J.—In The 
King V. The Inliabitants of Brampton, 10 East 282, two Briti.sh sub¬ 
jects at St. Domingo, being desirous of intermarrying, went to a 
chapel for that purpose, where a service in the language of the coun¬ 
try (French) was read by a jierson habited like a priest, and interpret¬ 
ed into English by the officiating clerk,—which service the parties 
understood to be the marriage-service of the church of England ; and 
they received a certificate of the marriage, which was afterwards lost: 
and this was held to be sufficient whereon to found a presumption 
(nothing appearing to the contrary) that the marriage was duly cele¬ 
brated according to the law of St. Domingo,—[)articularly after eleven 
years’ cohabitation as man and wife, till the period of the husband’s 
death. That was a settlement case, a case therefore where strict 

E roof was required. Lord Ellenborough puts it on the ground of co- 
abitation as man and wife for a period of eleven years, preceded by 
a ceremony which might have been, and whiclr the parties understood 
and intended at the time to be, the ceremony of marriage.] His lord- 
ship seems mainly to rely on the fact of the ceremony .having been 
performed in a proper place, —a fact as to which there is no evidence 
whatever in this case. [Willes, J. —The judgment of Grose, J., is 
more general. “ The parties,” he says, “ meant to be married ; they 
went openly to a chapel in the country where they were ; they found 
there a person appearing as a priest of the country, and they were 
married by him; the service was performed in French, but it was 
•7861 translated to the parties, *and they understood it to be the mar- 
riage-ceremony. From these facts the presumption would be, 
that it was a marriage according to the law of that country, by a 
priest of that country, cognisant of its laws in that respect, and who 
it must be presumed would celebrate it according to the law of his 
own country. There is iherefore a fair and reasonable presumption 
that these parties were regularly and legally married according to 
the law of St. Domingo. I should think the marriage might be sus- 

(a) And 8€0 Piers, app., Piers, resp., 2 House of Lords Cases 331. 

(6) A statute of the Isle of Man, of the 27th of Way, 1767, intituled *'An act to prevent 
clandestine marriages. 
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tained according to the law of England; but I have no doubt that it 
is sustainable by the law of the country where it was celebrated.” 
This is a very strong case.] The place and all the surrounding cir¬ 
cumstances there raised a strong presumption that what was done was 
done legally. But here there was no evidence that the person whose 
pre.sence was the most essential part of the ceremonial was in attend¬ 
ance. The building was not shown to be registered: and, if so, it 
would be no part of the duty of the regi.strar to be there. There is 
no reason why any presumption should be made in favour of a person 
who traded as a feme sole, and who merely sets up this unrighteous 
defence in order to escape a righteous claim. 

Ekle, C. J.—lam of opinion that this rule should be discharged. 
The question for consideration is, whether there was evidence pre¬ 
sented to the. jury upon the trial which warranted them in coming to 
the conclusion that the defendant was a married w'oman. She swore 
that she was married to John Lambert in 1844, at a Roman catholic 
chapel in London, both being of that persuasion ; that the ceremony 
was performed by a priest in the way in which Roman catholic 
marriages are ordinarily solemnized ; that they cohabited for several 
years, and w'ere still on terms, though the husband was in Australia; 
and that a ’certain document which she produced was the r*i^gir 
certificate given to her by the priest on that occasion. There ^ 
was no p»oof, either upon the face of the certificate or otherwi.se, that 
the place where the alleged marriage took place was a place licensed 
for the celebration of marriages under the statute 6 & 7 W. 4, c. 85, 
or that the registrar was present. The question i.s, whether we can 
presume that all things requisite to the validity of the marriage were 
done, from the fact that the witness knew the place to bo the usual 
place and the form to be the proper form for Roman catholic mar¬ 
riages. I think we should presume that. Mere cohabitation and 
reputation are sufficient to prove a marriage, provided nothing to the 
contrary appears, in the case of persons not being dissenters: and I 
do not see why the same principle should not govern all marriages. 
Take the case of what was requisite, under Lord Hardwicke’s Act, 
26 G. 2, c. 33, to the validity of a marriage,—license or banns: the 
rule was, to presume a valid marriage from long cohabitation. I do 
not see why since the 6 & 7 W. 4, c. 85, the same presumption should 
not be made as before. I think there is strong ground for presuming 
here that the chapel w'as licensed and the registrar present, because 
the statute contains an enactment, s. 39, declaring that any person 
who should knowingly and wilfully solemnize any marriage in any 
other place than a registered building, or in the absence of the 
registrar, should be guilty of felony. It seems to me that the ordinary 
rule omnia praesumuntur rite e.sse acta ought to prevail in this case. 
I think there was abundant evidence to sliow that this was a valid 
marriage. 

Williams, J.—I am of the same opinion. I look at this case as 
raising the question whether, where a marriage has been solemnized 
by a person and in a *place which appear to be duly autho- pyog 
rized, the presumption that all has been rightly done does arise, ^ 
until the contrary appears. I think there was ample evidence here to 
satisfy the jury that the parties were duly married. 
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WiLLES, J.—I am of the same opinion. It appears to me that the 
42d section of the 6 & 7 W. 4, c. 85, has a strong bearing upon the 
question. That provision is in accordance with the rule laid down by 
Sir William Scott in Dalrymple v. Dalrymple, 2 Hagg. C. C. 54, that 
the marriage is good, if the parties bona nde intended to be and be¬ 
lieved themselves to be united by a person having authority to per¬ 
form the marriage ceremony. It is true that that doctrine is to be 
taken with reference to the case of The Queen v. Millis, 10 Clark & 
F. 534, and other cases of that class. But I see no reason to doubt 
that the 42d section of the 6 & 7 W. 4, c. 85, intended to affirm the 
judgment of Sir W. Scott, and that the marriage may be a good mar¬ 
riage though all the requisites have not been strictly complied with. 
The 42d section evidently intended to modify the rule in favour of the 
validity of the marriage, where the parties bona fide intended to be 
married, and had no reason to doubt that all the requirements of the 
statute had been duly complied with. There is strong reason for 
applying to such a case the rule omnia prassumuntur rite esse acta. 
Such was the opinion of Lord Ellenborough in Rex v. The Inhabit¬ 
ants of Brampton, 10 East 282. That case also establishes that there 
is an additional presumption for the ceremony of marriage where 
there has been a long course of cohabitation, viz. the presumption pro 
matrimonio, for which 1 cited the case of Piers v. Tuite, 1 Drury & 
Walsh 279,—it not appearing that the essential preliminaries have 
not been ^complied with. I will not refer to any further 
authorities; for, I conceive enough has already been cited to 
establish that which is the good sense of the thing, viz. that every 
presumption should be made in favour of the validity of the marriage, 
where the parties intended to become and bona fide believed that they 
became man and wife. 

Keating, J.—I am entirely of the same opinion. We have here 
the fact of a religious ceremony having been performed by a minister 
of religion in a place of public worship. All that is required to make 
the marriage a strictly valid marriage, is,—the parties being Roman 
Catholics,—that the place where the ceremony was performed was duly 
licensed under the statute fur the celebration of marriages, and that 
the registrar was present. The question is wliether we may presume 
the existence of those two requisites. I think we may, consistently 
with all the doctrine of legal presumptions, fairly presume that the 
ceremony was properly and legally performed, seeing that if it were 
otherwise the officiating clergyman w'ould have been guilty of felony. 

Rule discharged. 



*790] *BLACK]\rORE and Wife v. HIGGS. Feb. 1. 

To an action for brenkinp-and entering the plaintiff’s shop and dwelling-house, with a count 
for assaulting the pluiniiffs wife, the defendant pleaded not guilty aud several pleas of justifi¬ 
cation to each count, and the plaintiff, as to the assault upon his wife, ncw-assigucd excess. 
At the trial, the plaintiff obtained a verdict for 40f. for the excess in the assault. The judgo 
made au order for costs under the 16 A 16 Viet. c. 64, s. 4, on the ground that the cause of 
action was one for which a plaint could not have been entered in tbo county court,—the title 
to land coming in question. Tbo court set aside the order. 

This was an action for breaking and entering a shop and dwelling- 
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house of the plaintiff, situate No. 12, River Terrace, York Road, 
King's Cross, and converting the plaintiff’s goods, with a count for 
assaulting the plaintiff’s wife. 

The defendant pleaded,—first, not guilty,—secondly, that the shop 
and dwelling-house were not the plaintiff’s, as alleged,—thirdly, tliat 
the goods were not the plaintiR'’s, as alleged,—fourthly, leave and 
lieense,—fifthly, that the defendant was lawfully po.ssessed of a shop 
and dwelling-house, and because the .said gootls were unlawfully 
therein doing damage to the defendant there, he necessarily did what 
was complained of in removing the same from the said shop and 
dwelling-house,—sixthly, as to assaulting and beating the wife, that 
the defendant was lawfully possessed of a dwelling-house, and because 
the said Grace (the wife) was unlawfully therein, and refu.sed to leave 
when requested by the defendant so to do, he gently laid his hands 
upon her in order to remove her therefrom, which were the sup¬ 
posed trespasses, &;c.,—seventhly, to the second count, that the said 
Grace first assaulted the defendant, and he thereupon .necessarily 
committed the alleged assault in his.own defence. 

The plaintiff’s joined issue on all the pleas; and, as to the fifth, 
sixth, and seventh pleas, they new-assigned, that they sued not only 
for the trespasses therein admitted, but for trespasses committed by 
the defendant in excess of the alleged rights. 

The defendant pleaded not guilty to the new-assignment. Issue 
thereon. 

At the trial before Byles, J., at the sittings at ‘Westmin- 
ster after last Trinity Term, the jury returned a verdict for '■ 
the plaintiffs for 40s. for excess in the assault upon the female plain¬ 
tiff’; and all the other issues were found for the defendant; and, on 
the 28th of August last, an order was made by Byles, J., at Chambers, 
allowing the plaintiffs costs under the 13 & 14 Viet. c. 61, s. 12, and 
16 k 16 Viet. c. 64, s. 4, on the ground that the cause of action was 
one for which a plaint could not have been entered in a county court. 

Beasljn/, on a former day in this term,(a) obtained a rule nisi to 
rescind this order, on the ground that the assault on the wife was a 
matter which might have been tried in the county court, and that the 
plaintiff could not by joining with it a count which he could not sus 
tain oust the jurisdiction of the inferior court. He referred to Lloyd 
V. Jones, 6 C. B. 81 (E. C. L. R. vol. 60), where it was held, that, to 
oust the jurisdiction of the county court, by reason of the proviso in 
the 9 & 10 Viet. c. 95, s. 58, that the court shall not have cognisance 
of any action “in which the title to any corporeal or incorporeal 
hereditaments shall be in question,” the claim set up must be a bona 
fide one, and the right one that can exist in point of law. He also 
referred to Hatch v. Lewis, 7 Hurlst. & N. 367. 

Dighy Seymour, Q. C., and Laxton, now showed cause.—The assault 
of which the jury by their verdict affirmed that the defendant was 
guilty, was committed in defence of a wrongful claim to the possession 
of the premises. It is clear, therefore, that the title to land must 
come in question, and consequently that the *county court 
had no jurisdiction. In Chew v. Holroyd, 8 Exch. 249, on ^ 

(rt) The delay in moving arose from the death of the defendant, and the inability of bia widow 
to obtain letters of administration earlior. 
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the trial of a plaint for a trespass committed by breaking the doors 
of certain rooms in a cottage of the plaintiff, the plaintiff’s case was, 
that he had let the defendant a portion only of the cottage, and had 
reserved to himself the rootns in which the trespass was committed: 
the defendant’s case was, that the plaintiff had let him the whole of 
the cottage; and the Court of Exchequer held that title to a corpo¬ 
real hereditament was in dispute, within the 58th section of the 9 & 
10 Viet. c. 95, and that the county court had no jurisdiction over the 
plaint. 

Beasley, in support of his rule.—The test as to whether or not the 
title to land comes in question, is, the result of the trial. It is plain 
from the record, that the only cause of action which the plaintiffs 
could have here might have been tried in the county court. If so, 
the authorities are clear that the plaintiffs are not entitled to costs. 

Erle, C. J.—I am of opinion that the rule in this case should be 
made absolute. The plaintiffs brought their action for the breaking 
and entering of their dwelling house, and the conversion, &c., of their 
goods, and also for an assault on.the female plaintiff. The defendant 
pleads several pleas denying the title of the hussband, and justifying 
the assault on the wife. There is a new-assignment that the assault 
was in exce.ss of the alleged right of the defendant: and upon this 
latter, viz., for the exce.ss, the ^ury give the plaintiffs a verdiet for 
40s., all the rest being found for the defendant. The plaintiffs having 
thus recovered only 40.?., the case' is primd facie within the jurisdic¬ 
tion of the county court, and the plaintiff’s would not be entitled to 
*7931 unless the judge who presided at the trial *gave one of 
the certificates mentioned in the 13 & 14 Viet. c. 61, a. 12. 
The learned judge has certified that it appeared to him at the trial 
that the cause of action was one for which a plaint could not have 
been entered in the county court, inasmuch as the title to land came 
in question. Looking at this record, it appears to me that that cer¬ 
tificate is not in accordance with the result and the findings of the 
jury. The plaintiff's bring their action for three causes,—a trespass 
to their premises, conversion of their goods, and an assault on the 
wife. It is only in respect of the exce.ss in the latter that the plain¬ 
tiff’s obt.ain a verdict for 40s. The plaintiff's’ true cause of action 
therefore was for the exce.ss in the assault upon the wife: and for that 
the action clearly might have been brought in the county court. The 
plaintiffs claim costs on the ground that, taking the whole of the 
record together, the title to land appears to have eome in question. 
But I take the rule to be this, that, where there are two causes of 
action disclosed by the declaration, and a di.stinct line of pleading 
applicable to each, the two are for the purpo.ses of costs to be treated 
as being as di.stinct as if there had been two separate actions. I think 
the plaintiffs are to be in no better position by joining the whole in 
one action than the/ would have been in if they had brought two. 

Williams, J.—I am of the same opinion. If the plaintiff had 
succeeded in establishing his title to the premises, the order of my 
Brother Byles would have been properly made. But, as he failed, 1 
agree with my Lord that he cannot better his title to costs because 
in an action which might have been tried in the county court he has 
joined an unfounded claim of title to land. 
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WlLLES, J.—I am of the same opinion. When the ’legisla- 
ture speaks of a cause of action in these acts, it means a cause ^ * 
of action in respect of which the plaintiff is entitled to costs, viz., in 
which he has recovered a sum exceeding 201. in an action of contract, 
and 5?. in an action of tort. Here the plaintiffs have recovered 40s. 
only for the excess in the assault upon the wife. The good sense of 
the thing is consistent with the language of the statute. 

Keating, J.—I am of the same opinion. The only cause of action 
which the plaintiffs had was the e.xcessive and ine.xcusable assault on 
the wife. That was not less the cau.se of action, because the plaintiffs 
have thought fit to add an unfounded claim for damages in respect 
of something else. 

WiLLES, J.—There was a case of Smith v. Harnor, 3 C. B. N. S. 
829 (E. C. L. R. vol. 91), which is precisely in point. There A. sued 
B. for an assault, with a count for slander, and obtained a verdict on 
the first count for 01., but failed to establish a cause of action in 
respect of the second count; and it was held that the plaintiff was 
entitled to no costs. My Brother Williams there .says,—“This is not 
the less an action of trespass, in which the plaintiff has failed to obtain 
damages exceeding bl., because an unfounded charge of slander is 
attached to it.” Rule absolute. 


*COLE V. MEEK. Jan. 14. [*795 

Bj a charter-party the charterer bound himself to load at Havana ** a full and complete cargo 
of augar and other lawful produce/' Certain goods were enumerated, including timber, and 
certain rates of freight were mentioned; and the charter-party proceeded, ** other goods, if any 
should be shipped, to pay in proportion to the foregoing rates, except what mitjht be skipped for 
broken slowagef which should pay as customary’* (half freight). A full cargo of mahogany logs 
was shipped, but no broken stowage was supplied to fill up the interstices, and the vessel was 
in consequence obliged to retain thirty tons of ballast:—Held, that, it being impossible to ship 
a **full and complete cargo," without broken stowage, the charterer was bound by bis contract 
to furnish it. 

This was an action brought by the plaintiff, a shipowner at Bristol, 
to recover a balance of freight and demurrage due upon a charter- 
party, and also damages for not having shipped a full and complete 
cargo. 

The first count of the declaration .stated that the plaintiff and the 
defendant agreed by charter-party that the plaintiff’s .ship, called the 
Ina, then in Liverpool, being staunch, strong, and in every respect 
fitted for the voyage, should immediately be made ready in any dock 
the defendant might name in the river Mersey, and there load a full 
and complete cargo of coals and other lawful merchandise, the vessel 
being guaranteed to carry at least 375 tons of dead weight, if 
required; and, being so loaded and despatched, should immediately 
proceed to Havana, and di.scharge the same agreeably to bills of 
lading, after which she should agaiu be made ready, and there, and 
[or] at one other usual loading place in the isLsnd as ordered, load 
from the agents of the defendant a full and comjdete cargo of sugar 
and other lawful produce, which the defendant thereby bound himself 
to ship, not exceeding what the vessel could reasonably stow and 
C. B. N. S., VOL. XV. —30 
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carry over and above her cabin tackle, provisions, and furniture, and, 
being so loaded, should therewith proceed to Cowes for orders (unless 
ordered direct on signing bills of lading) to discharge at a safe port in 
the United Kingdom, or on the continent between Cronstadt and 
Havre, both inclusive, or in the Mediterranean or Bosphorus; and, 
being arrived at the port as ordered, should there deliver the said 
cargo to the defendant or his agents according to bills of lading : And 
defendant thereby agreed to pay ^freight for the round 
voyage as follows, viz., if ordered from Cowes for a port in the 
United Kingdom, or a port on the continent, not in the Baltic, 80s. 
(if sent direct to the United Kingdom, 2s. 6d. per ton less); for a port 
in the Baltic, 85s.; for a port in the Mediterranean or Bosphorus, 
95s.,—for sugar and molasses per ton of 2240 lbs. net, Spanish 
weight, delivered: the same rates to be paid for rum per liquid ton, 
and per load for timber: other goods, if any should be shipped, to 
pay in proportion to the foregoing rates, except what might he shipped 
for broken stowage, which should pag as customary: the whole in full 
of all pilotages, port-charges, &c., any exemption from which through 
the cargo to be for charterer’s benefit; If the vessel should be sent 
direct from the loading port to the Mediterranean (calling at Gibraltar 


for orders, if required),' the freight to be the minimum rate above 
stated: If timber should be shipped, the quantity of sabicu not to 
exceed sixty loads, to be taken through the vessel’s hatchway ; Pay¬ 
ment to become due and be made on arrival at the final port of dis¬ 


charge and true delivery of the cargo, by good and approved bilhs on 
London at three months’ date, or cash equal thereto: 250Z. to be 
advanced on sailing from Liverpool, less insurance, by charterer’s 
acceptance at four months’ date: Cash for ship’s disbursements in 
Cuba to be supplied in Cuba to extent of 250/., if required, on usual 
terms, and at par of exchange: All advances to be deducted on final 
settlement: Thirty-five working days to be allowed for loading the 
cargo there, to be computed from the time of the vessel being and 
remaining in a proper loading place ready to load, and to cease on 
being despatched, and waiting orders at port of call: Notice of readi¬ 
ness and arrival to- be given in all cases by the owner or master in 
writing: Time occupied in changing ports not to count as laying 
days; And the ^plaintiff and the defendant thereby further 
agreed that the defendant might detain the vessel any further 
period beyond the said laying days, paying demurrage at the rate of 
4/. sterling per working day (certain perils excepted); the outward 
cargo to be laden in turn, and discharged at the rate of twenty-five 
tons per working day after vessel should be in a usual berth as 
ordered by the defendant’s agents: Averment, that the plaintiff had 
performed the said charter-party in all things on his part, and that 
before the action was brought all things had happened, all times had 
elapsed, and all conditions had been fulfilled necessary to entitle the 
plaintiff’ to a performance by the defendant of the said charter-party, 
and to sue him for the breaches thereof thereinafter mentioned : Yet 



that the defendant broke the said charter-party, in this, that he did 
not nor would pay the freight made payable by the said charter- 
party, as provided by the said charter-party, but therein wholly 
made default, and the same remained in arrear and unpaid, contrary 
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to and in violation of the terms of the said charter-party: and the de¬ 
fendant further broke the said charter-party, in this, that he did not 
nor would load at Havana and [or] at any other loading place in the 
island a full and complete cargo of sugar and [or] other lawful pro¬ 
duce, but loaded a short and incomplete cargo, by reason whereof the 
plaintiff lost the freight he would otherwise have earned if a full and 
complete cargo had been loaded pursuant to the terms of the said 
charter-party: and the defendant further broke the said charter- 
party, in this, that he did not nor would ship at Havana and [or] any 
other loading place in the island a reasonable and proper cargo, or 
one within the true intent and meaning of the said charter-party, but, 
on the contrary, loaded a cargo of timber of unreasonable and impro¬ 
per dimensions and sizes for the said ship, without *providing 
broken stowage for the same, although broken stowage was 
necessary for the due and proper shipment of such cargo; by reason 
whereof the said ship was unable to carry so large a cargo as she 
would otherwise have done, as according to the terms and intent of 
the .said charter-party she ought to have done; and the plaintiff was 
thereby prevented from earning so large an amount of freight as he 
would otherwise have done. 



There were also counts for freight, demurrage, hire of a ship, work 
and labour, interest, and money found due on accounts stated. 

The defendant pleaded,—first, to the second and third breaches 
assigned in the first count, that he did not break the charter-party as 
therein alleged,—secondly, to the declaration other than the first 
count, except as to 145i. parcel of the money claimed, never in¬ 
debted,—thirdly, as to so much of the declaration as the second plea 
was pleaded to, that before action he satisfied and discharged the 
plaintiff’s claim by payment,—fourthly, as to so much of the declara¬ 
tion as the second plea was pleaded to, a set-off,—fifthly, as to 145Z., 
parcel of the money claimed, and as to the breach of contract in the 
first count of the declaration firstly assigned, identity of causes of 
action, and payment of that sum into court. 

The plaintift' joined issue on the first, second, third, and fourth 
pleas, and, as to the fifth plea, replied that the sum of 145Z. was not 
enough to satisfy the plaintiff’s claim in respect of the matters to 
which the said fifth plea was pleaded. Issue thereon. 

The cause was tried before Erie, C. J., at the sittings in London 
after last Michaelmas Term. The facts which appeared in evidence 
were as follows:—The Ina sailed from Liverpool on the 12th of 
August, 1861, and arrived at Havana on the 10th of October, and 


•discharged her cargo, and was reported ready to receive her r.^QQ 
return cargo on the 31st. The shipment of the return cargo *- 
was completed by the 1st of January, 1862.(a) The cargo so put on 
board, which was in one sense a full and complete cargo, consisted of 
logs of mahogany and some cedar. The captain repeatedly applied 
fur but could not obtain wood for broken stowage, and in consequence 
he was compelled to keep on board thirty tons of ballast, to trim the 
ship. In respect of these thirty tons, the plaintiff on the ship’s 
arrival in London claimed freight at the accustomed rate, viz. half 


the stipulated rate, amounting to 65f. 5s. 


(n) Tho question of delay, and amount of demurrage, was referred 
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Oa the part of the defendant, witnes.ses were called who stated that 
broken stowage was always matter of express stipulation. On the 
other hand, witnesses were called who stated that a full and complete 
cargo of mahogany could not be shipped without broken stowage: 
none of these, however, appeared ever to have shipped timber from 
Havana; nor was there any evidence that broken stowage could be 
obtained there. 

It was insisted for the plaintiff, that under the terms of this char¬ 
ter-party, if broken stowage was necessary to put on board “ a full and 
complete cargo,” the charterer was bound to provide it. 

For the defendant, it was submitted that the construction of 
the document was for the judge, and that, in the absence of ex¬ 
press stipulation, the charterer was not bound to provide broken 
stowage. 

His Lord.ship left it to the jury to say whether or not the defendant 
had shipped a full and complete cargo, within the charter-party. They 
found that he had not, and accordingly returned a verdict for the 
plaintiff for the amount claimed. 

•8001 *Karsla1ce, Q. C. (with whom was F. M. While), now moved 
to enter a verdict for the defendant, or for a new trial, on 
the grounds of misdirection and that the verdict was against the 
weight of evidence.—The plaintiff’s claim in respect of broken stow¬ 
age is founded upon these words of the charter-party, “ other goods, 
if any .should be shipped, to pay in proportion to the foregoing rates* 
except what shmiM he shippied for broken stowa'/e, which should pay as 
customary." This, it is submitted, does not amount to a contract to 
ship broken stowage: and there was no evidence to show that under 
such a charter-party as this the charterer binds himself to provide 
broken stowage. [Erle, C. J.—I thought it was rather a que.stion 
for the jury than for me. There was evidence that it was usual to 
put on board with sucli a cargo as this a certain quantity of broken 
stowage.] There was also evidence that this was always matter of 
express stipulation. The charterer contracts to put on board a full 
and complete cargo of lawful produce, amongst other things timber 
and he has complied with his contract by putting on board as much 
timber as the ship could contain. In Moorsom v. Page, 4 Campb 
103, by a charter-party the freighter covenanted to provide for the 
ship a full and complete cargo consisting of copper, tallow, and 
hides, or other goods, on which separate rates of freight were to be 
paid: and it was held, tliat, having supplied the vessel, with as large 
a quantity of tallow and hides as the master chose to take on board, 
the charterer was not bound to provide any copper, although for the 
want of it the ship was obliged -to keep in her ballast, and did not 
make so advantageous a freight as she otherwise would have done. 
“ The parties,” said Lord Ellenborough, “ very likely intended that 
copper should necessarily form a part of the cargo; but they have not 
• 8011 ^Irving w. Clegg, 4 M. & Scott 572 (E. C. If 

-* R. vol. 80), 1 N. C. 53, the defendants hired a ship for a voy¬ 
age to the East Indies and back, the freight for the homeward cargo 
to be 41. 15s. per ton of 20 cwt. for sugar, coffee, and rice, and for 
pepper at 18 cwt. to the ton; the fore cabin to be filled with light 
goods*, and 100 tons of rice or sugar to be shipped previous to any 
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other part of the loadinsr, to lallasl the vessel, and keep her in proper 
trim for the rw/afie. The defendants, in pursuance of the charter- 
party, shipped 100 tons of rice,-and completed the cargo with light 
goods, in consequence of which the master was compelled to ship a 
large quantity of stone ballast, to enable the ship to sail safely; and 
it was held, that the defendants were at liberty, after shipping the 100 
tons of rice, to complete the cargo with sych goods as they thought 
fit, and were not bound to pay freight for the tonnage occupied by the . 
additional ballast. These cases, it is submitted, are precisely in point, 
if the construction of the charter-party is a question for the court. 

Erle, C. J.' —If this was a question for the jury, it was submitted 
to them, and I cannot say that I was dissatisfied with the verdict. If 
it be a question for the court, I think the plaintiff’s claim is well 
founded. By the terms of the charter-party, the charterer undertakes 
to load at Havana " a full and complete cargo of sugar and other law¬ 
ful produce.” Certain goods are enumerated, including timber, and 
certain rates of freight are mentioned; and the charter-party goes on, 

“ other goods, if any should be shipped, to pay in proportion to the 
foregoing rates, except what mi/jht he shipped for broken stowage, which 
should pay as customary ,"—that is, half freight. The charter-party is 
for “ a full and complete cargo.” The charterer has the option to 
put on board any merchandise he *plea3es: but he is bound to [-«oqo 
fill the ship. If he chooses to put a cargo on board which *■ 
will leave a portion of the ship which cannot be filled without broken 
stowage, he is bound to put on board broken stowage. The ship¬ 
owner is under an obligation to receive broken stowage at half the 
stipulated rate of freight: and I think there is a correlative contract 
on the part of the charterer to put on board so much broken stowage 
as will complete the full loading of the ship. 

Williams, J.—I am of the same opinion, and for the same reasons. 

WiLLES, J.—I am of the same opinion. The refusal of this rule 
will not conflict with the ruling of Lord Ellenborough in the case of 
Moorsom v. Page. There, the vessel was filled with tallow, plus the 
quantity of ballast to make the vessel seaworthy with a full cargo of 
tallow. The contention on the part of the shipowner was, that the 
charterer ought to have supplied copper, so that some of the ballast 
might have been taken out, and thus a larger amount of freight would 
have been earned. But Lord Ellenborough ruled, that, as the char¬ 
terer had the option of shipping a full cargo consisting of copper, 
tallow, and hides, or other goods, and had put on board a full cargo 
of tallow, the mere fact, that, if he had loaded her in some other way, 
the owner would have earned a greater freight, was not to be taken 
into consideration. That is not applicable here. The thirty tons of 
ballast, plus the timber, did not fill the ship, but left a space which 
might and ought to have been filled up with broken stowage. That 
which the shipowner was bound to receive, the charterer was bound 
to load. The obligations on either side are correlative. 

Keating, J., concurred. Rule refused. 
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•803] ‘HEATH v. BREWER. Jan. 13. 

To entitle a defendant to notice of action under a statute, he must honestly intend to pat the 
law in motion, and really believe in the existence of a state of facts which if they existed wonld 
have justified him in doing as he did. 

The 24th section of the Hackney Carriage Act, 6 A 7 Viet. o. 86, empowers the proprietor of 
a cab, if he has any complaint against his driver, to summon him before a magistrate, who 
may endorse on his license the nature of the offence; and s. 47 provides that a notice of action 
shall be given where a party is sued for anything done under the authority of the act:—Held, 
that a cab proprietor who, without summouing the driver before a magistrate, defaced his 
license by writing on it that be had been dismissed for damaging bis cab and bringing borne 
no money, was not entitled to a notice of action, inasmuch as he could not have honestly 
intended to put the law in motion, or really believe that he was acting under the authority of 
the statute. 


This was an action brought by a licensed driver against the pro¬ 
prietor of a cab, for defacing his license by writing defamatory matter 
upon it, whereby he was prevented from obtaining employment as a 
driver. 

At the trial before Byles, J., at the sittings at Westminster after 
the last term, it appeared that the plaintiff had been in the service of 
the defendant as driver, and in the coarse of his service had accident¬ 


ally or negligently damaged the vehicle intrusted to him; whereupon 
the defendant wrote on tlie back of the license,—which by the 21st 
section of the Hackney Carriage Act, 6 & 7 Viet. c. 86,(rt) is required 


*804] 


to be deposited *with the employer,—the words complained of, 
viz. that he had discharged the plaintiff from his employ for 


damaging his cab and not bringing home money. The defence was, 
that the defendant had received no notice of action,—a month’s notice 


being required by s. 47 before the commencement of an action “for 
anything done under the authority of the act.” 


'or the defendant it was insisted that the complaint here was not 


of a thing done under the authority of the act, and consequently that 
no notice was required. 


(a) The 2l8t section enacts that **every proprietor of a hackney carriage, Ac., who shall 
permit or employ any licensed person to act as the driver or conductor thereof, shall require to 
be delivered to him, and shall retain in bis possession, the license of such driver or conductor 
while such driver or conductor shall remain in his service; and, in all cases of complaint, where 
the proprietor of a hackney carriage, Ac., shall be summoned to produce the driver or conductor 
of such carriage before a justice of the peace, be shall also produce the license of such driver or 
conductor; and, if any driver or conductor complained of shall be adjudged guilty of tbo offence 
alleged against him, the justice of the peace before whom he shall be convicted shall in every 
case endorse upon the license of such driver or conductor the nature of the offence, and the 
amount of tbo penalty inflicted,'^ Ac. 

And the 24tb section enacts, that, when any licensed driver or conductor shall leave the 
service of any proprietor, such proprietor shall, upon demand thereof, return to him bis license: 
Provided always, that, if the said proprietor shall have any complaint against the said driver 
or conductor, it shall be lawful for such proprietor to retain the license for any time not exceed- 
ing twenty-four hours after the demand thereof, and within that time to apply to the police- 
court of the district in which the said proprietor shall dwell, Ac., for a summons against him; 
and tho said proprietor, at the time of applying for the summons, shall deport the license with 
the clerk of such police-court,'’ Ac. 

The section then proceeds to impose a penalty on the proprietor for neglecting or refusing to 
deliver up the license. 

See Rogers v. Maonamara, 14 C. B. 27 (E. C. L. R. toI. 78), where it was held that the 
employer of a conductor of a metropolitan stage-carriage is not justified in endorsing upon such 
conductor’s license the reason for which he discharges him from his service. 
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The learned judge simply left it to the jury to say what damage 
the plaintiff had sustained. The jury returned a verdict for 20?. 

Kemp, pursuant to leave, moved to enter a nonsuit.—He submitted, 
that, though the act of writing upon the plaintiff’s license was not 
justified by the statute, yet, if the plaintiff bona fide believed that he 
was acting under the authority of the act,—which he might well do, 
seeing that the same result would have followed if he had* taken the 
plaintiff before a magistrate *and procured the endorsement to r*Qrt- 
be made by him,—he was within the protection of the 47th *- 
section. Whether or not he had reasonable ground for the belief 
that he was acting under the authority of the act, would be a question 
for the jury. 

Erle, C. J.—I am of opinion that there should be no rule in this 
case. The action is brought by a licensed driver against his employer, 
for defacing his license by endorsing upon it words which must neces¬ 
sarily prevent his obtaining other employment. The contention at 
the trial, and now before us, has been, that the defendant was entitled 
to a notice of action under the 47th section of the 6 & 7 Viet. c. 86, 
because he was acting in the bona fide belief that what he did was 
done “ under the authority of the act.” If the defendant had any 
ground of complaint against the plaintiff, he might under s. 24 have 
applied to the police-court of the district, and the magistrate might 
have endorsed the nature of his offence and its consequences upon 
the license. Can it be said here that the defendant could honestly 
believe that he was acting under the authority of that section ? The 
law upon this subject is very clearly laid down by my Brother Wil¬ 
liams in the recent case of Hermann v. Seneschal, 13 C. B. N. S. 392, 
403 (E. C. L. R. vol. 106), where he says,—“The defendant was 
entitled to a notice of action if he honestly intended to put the law in 
motion, and really believed in the existence of a state of facts which 
if they existed would have justified him in doing as he did.” The 
only person who has authority to make an endorsement on the driver’s 
licen.se, is, the magistrate, when the party is brought before him 
charged with an offence. The defendant could not honestly believe 
that he was a magistrate, or that he could be justified in acting as 
judge in his own case. There "was no pretence for saying 
that he was acting, or could for a moment suppose he was 
acting, under the authority of the statute. 

Williams, J.—I am of the same opinion. The language I used in 
Hermann v. Seneschal was a mere echo of what had already been said 
by my Lord in the course of the argument: and that opinion wa.s 
adopted in a still more recent case in the Exchequer Chamber.(a) 

WiLLES, J.—To such authorities I can add nothing. 

Rule refu.sed.(&) 

(a) Roberta v. Orchard, 33 Law J., Exch. 65. 

(£>) See Booth v. Clire, 10 C, B. 827 (E. C. L. R. vol. 70), and Read tr. Coker, 13 C. B. 860 
(E. C. L. R. vol. 76). 
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FORCE V. WARREN. Jan. 15. 


1. A.) snspoctini? B. of stealing meat from his shop, accused her of having done so (no one 
being bx at the time). B. thereupon applied to a police-magistrate for a summons against A. 
A. meeting a third person, who was in bis shop at the timo the supposed larceny was committed^ 
told him that proceedings bad been taken against him, and said to him,—^*You were in the 
•hop: did not you see her take it?'* lield, a privileged communication. 

2. A. having accused B. of stealing meat, a friend of the latter, to whom she had mentioned 
the fact, called at A.'s shop, and asked him if he bad accused B. of stealing; to which A. 
answered,—“Yes; and 1 believe it to be true:"—Held, not a privileged communication. 


This was an action for slanderous words imputing larceny to the 
plaintiff. The defendant pleaded not guilty and a justification. 

The cause was tried before Keating, J., at the sittings at West¬ 
minster after last term; when the following facts appeared in evi¬ 
dence:—The plaintiff had gone to the shop of the defendant, a butcher, 
for the purpose of buying a piece of meat. On her pa.s.sing 
*the shop in the course of the same day, the defendant called 
her in, and, no person being present, accused her of stealing meat, 
telling her she was too light-fingered, and cautioning her not to do it 
again. The plaintiff thereupon went to the police-court for a sum¬ 
mons. Upon receiving notice of this, and meeting one Herring, the 
defendant said to him,—“They have taken proceedings against me: 
you were in the shop; she stole a piece or two of moat; did not you 
see her take it?” Another witness, to whom the plaintiff had com¬ 
municated the fact of the defendant having accused her of stealing, 
and who lodged in the same house with the plaintiff, proved that she 
went to the defendant’s shop, and asked him whetiier he accu.sed Mar¬ 
garet (meaning tlie plaintiff) of stealing a piece of meat; whereupon 
he answered, “Yes; and I believe it to be true.” 

On the part of the defendant, it was submitted that the communi¬ 
cation in each instance was privileged. The learned judge ruled 
otherwise; and the jury returned a verdict for the plaintiff with 10?. 
damages. 



Joiice now moved for a rule nisi to enter a verdict for the defendant, 
pursuant to leave reserved. He submitted, tliat, as to the statement 
made to Herring, the communication was clearly privileged as well on 
the ground of private interest as of public duty, inasmuch as pro¬ 
ceedings had been taken or threatened, iu which Herring miglit have 
been a witne.ss for the defendant. And, as to the statement made to 
the other witness, he subtnitted that the defendant was not a mere 
volunteer, but made it bona fide in answer to an inquiry set in motion 
by the plaintiff herself; that the circumstances under whicli that 
statement was made utterly negatived all notion of malice; and that 
the defendant was interested in jirotocting himself *against the 
effect of an admission which might have been used as evi¬ 


dence on the proceedings before the magistrate. 

Erlk, C. J.—I am of opinion that there sliould be no rule in this 
case. No action, of cour.se, would lie against the defendant for the 
words spoken to the plaintiff, no person being by: and, as to the 
words spoken to Herring, I agree with Mr. .Joyce that the communi¬ 
cation was privileged. Proceedings had been taken or threatened 
against the defendant: he had therefore an interest in making inquiry 
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of a supposed eye-witness in order to protect himself, and also a 
public duty to substantiate a criminal charge. But, as to the words 
spoken to the other witness, I cannot see that there was any privilege. 
The defendant was not acting in pursuance of either interest or duty 
in repeating the charge to her. It is no part of a man’s duty to go 
into the confes.sional to every chance pei'son who may choose to ask 
impertinent questions. And I see no interest that the defendant could 
have to justify himself in the eyes of that witness. Ordinary pru¬ 
dence should have induced him to decline to have any conversation 
with her upon the matter. I do not think the defendant was excusa¬ 
ble in regard to this upon either of the grounds upon which the 
doctrine of privileged communication rests.(n) 

The rest of the court concurring. Rule refused. 

(a) Sco Whitclcy r. Adams, anl$, p. 392, and Fryer v. Kinnerslcy, anlti, p. 422. 


Communications, in performance of 
official duty, Mayor v. Sample, 18 
Iowa (18G5) 806, or by a past to a pre- 
•sent employer, as to the character of a 
clerk, Fowle v. Bowen, 3 Tiff. (N. Y. 
1864) 24, or to a subscriber at a mer¬ 
chandise agency in reference to the 
standing and credit of plaintiff, Ormsby 


V. Douglass, 10 Tiff. (N. Y. 1868) 447, 
or a charge of theft. Brown v. Hatha¬ 
way, 13 Allen (Jla.ss. 1666) 239, Nott 
V. Stoddard, 38 Vt. (1865) 25, are 
privileged. Not, however, an accusa¬ 
tion again.st a public candidate : Aid- 
rich V. Press Pr. Co., 9 Minn. (1864) 
133. 


•CHRISTOPHERSON v. LOTINGA. Jan. 21. [*809 

An application for a discovery of docurnents under tbc 50th section of the Common Law Pro¬ 
cedure Act, 1854 (17 & IS Viet. o. 125), must be made upon the affidavit of the party to the cause. 

Herscbfeld v. Clarke, 11 Exeb. 712, confirmed. 

An application was made to Willes, J., at Chambers, on the part 
of the plaintiff, for a discovery of documents in the possession or 
power of the defendant, under the 50th section of the Common Law 
Procedure Act, 1854, 17 & 18 Viet. c. 125.(a) The application was 
founded upon an affidavit by the managing clerk of the plaintiff’s at¬ 
torney, it being sworn that the plaintiff was in Spain, where he resided 
and carried on business. The learned judge, conceiving that the lan¬ 
guage of the statute was directory only in this respect, made the order. 

K'mplay, on a former day in this term, obtained a rule nisi to 
rescind the order of Willes, J., on the ground that the learned 
judge had no power to ^dispense with the affidavit which the 

(a) Which enacts, that ** upon the application of either party to any cause or other civil pro¬ 
ceeding in any of the superior courts, tti>vn an hy nuch party ■\ of his belief that any 

docninent, to the production of which he is entitled for the purpose of discovery or otherwise, 
is in the possession or power of the opposite party, it shall bo lawful for the court or judge to 
order that the party against whom such application is made, or, if such party is a body corpo¬ 
rate, that some officer to be named by such body corporate, shall answer on aO'idavit, staling 
what documents ho or they has or have in his or their possession or power relating to the mat¬ 
ters in dispute, or what be knows as to the custody they or any of them aro in, and whether 
be or they objects or object (and, if so, on wbnt grounds) to the production of such as are in 
bis or their possession or power: and upon euch a£idavit being madef the court or judge may 
make such further order tbereou as shall be just.’^ 


f See Barnett r. Hooper, 1 Fost A Fin. 412, 4^7. I 
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statute in express terms requires, viis. that of the party himself. He 
referred to Herschfeld v. Clarke, 11 Exch. 712, where the Court of 
Exchequer held that the application for a discovery under this sec¬ 
tion must be made upon the afSdavit of the party himself. 

Sir O'. Uonyman now showed cause.—The case of Herschfeld v. 
Clarke, upon which this rule was obtained, was before the learned 
judge at Chambers. [WiLLES, J.—I rather encouraged the applica¬ 
tion to the court, conceiving it better to have the point settled.] The 
matter was not very much considered in that case: Blackburn in 
effect obtained all he wanted, under s. 51. It is submitted that the 
object which the legislature had in view when I'raming the 50th 
section will be amply attained by holding the provision as to the 
affidavit to be directory; and this will best accord with the ordinary 
rule for the construction of statutes. In the notes to Collins v. Blan- 
tern, in 1 Smith’s Leading Cases, 5th edit. p. 337, it is said: “A 
question sometimes ari.ses, whether, when a statute points out a parti¬ 
cular mode for the performance of some acts therein commanded, its 
enactments shall be taken to be imjjeralive, or only directory; in the 
former only of which cases an act done in a different mode from that^ 
pointed out by the statute would be void. In Pearce v. Morrice, 2 
Ad. & E. 84, 96 (E. C. L. R. vol. 29), 4 N. & M. 48, the following 
rule for distinguishing between imperative and merely directory 
enactments is given by Taunton, J.,—‘A clause is directory where the 
provisions contain mere matter of direction, and no more; but not so 
when they are followed by words of positive prohibition.’ See The 
King V. The Mayor, &c., of Gravesend, 3 B. & Ad. 240 (E. C. L. R. 
vol. 23); The King v. The Inhabitants of St. Gregory, Canterbury, 2 
Ad. & E. 99, 106, 4 N. & M. 137; Brooks v. *Cock, 3 Ad. & 
E. 138 (E. C. L. R. vol. 30), 4 N. & M. 652; The Southamp- 
ton Dock Company v. Ricliards, 1 M. & Gr. 448 (E. C. L. R. vol. 39), 
1 Scott N. R. 219; The King v. The Inhabitants of Birmingham, 8 
B. & C. 29 (E. C. L. R. vol. 15), 2 M. & R. 230; Thompson v. Har¬ 
vey, 4 Hurlst. & N. 254; The Wolverhampton New Waterworks 
Company v. Uawksford, 7 C. B. N. S. 795 (E. C. L. R. vol. 97), where 
an act was required to be done within a certain time; Cole v. Green, 
7 Scott N. R. 682, 6 M, & G. 872 (E. C. L. R. vol. 46), where a par¬ 
ticular mode of signature of a contract was directed.” In Morton v. 
Copeland, 16 C. B. 517 (E. C. L. R. vol. 81), it was held that the con¬ 
sent under the 2d section of the Dramatic Copyright Act, 3 & 4 W. 
4, c. 15, which imposes a penalty for the representation at any place 
of dramatic entertainment, “without the consent in writing of the 
author or proprietor,” of any dramatic piece, &c., the sole liberty of 
representing which is by s. 1 secured to such author or proprietor, 
need not be under the hand of the author or proprietor himself, but 
may be given by an agent. [Eble, C. J., referred to The Queen v. 
The Mayor, &c., of Rochester, 7 Ellis k B. 910 (E. C. L. R. vol. 90). 
WiLLES, J.—If the contention on the other side be right, a corpora¬ 
tion could not obtain an order under this section. The learned judge 
referred to Cortis v. The Kent Waterworks Company, 7 B. & C. 314 
(E. C. L. R. vol. 14).] Uj'on an application under the 52d section, 
the court may dispense with the affidavit of the party, and yet the 
language of that section is almost identical with that of the section 
now in question,—“ upon an affidavit of the party proposing to inter- 
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rogate, and his attorney or agent,” &c. It would be extremely incon¬ 
venient if such verbal criticism should be allowed to prevail. 

Kemplay, in support of his rule.—The court or judge are by the 
statute empowered to make the order “ upon an affidavit by such 
party of his belief,” &c. How can this affidavit be made by a third 
person? It *may be that a corporation could not avail itself r*o]^2 
of this section: if so, all that can be said, is, that it is casus ^ 
omissus. The court will not, however, be warranted in doing vio¬ 
lence to the plain words of the statute merely because inconvenience 
may possibly result from giving them their ordinary construction. 
Prima facie, the language here used imports a condition precedent: 
Scott V. Parker, 1 Q. B. 809 (E. C. L. li. vul. 41), 1 Gale «Sc D. 258. 
The word “upon” imports a condition: The Queen v. John Hum- 
phery, 10 Ad. <Sc E. 335, 2 P. & D. 691. The language of the acts of 
parliament upon which the decisions in Cole v. Green, Morton v. 
Copeland, and The Wolverhampton New Waterworks Company v. 
Hawksford proceeded, was obviously directory only, and not condi¬ 
tional. [Erle, C. J.—Can you suggest any reason I'or the distinction 
between the language of the two sections?] The court cannot specu¬ 
late on the intention of the legislature: all they have to do, is, to 
construe the language which the legislature has used, according to 
the ordinary and approved rules of construction. [Erle, C. J.— 
What do you say to the case of a nominal plaintiff? The obligor 
lends bis name to the assignee of the bond: who is to make the affi¬ 
davit?] The party whose name appears upon the record. There is 
no ambiguity in the language of the section. 

Erle, C. J.—I am of opinion that this rule must be made absolute. 
There are many reasons which make me very unwilling to hold to 
the e.xtreme letter of the statute, and I have anxiously looked round 
to see if I could avail myself of any rule to allow of some relaxation 
of its strictnc.ss. But the words are few and very positive and pre¬ 
cise: and I feel bound to give effect to them, although I much doubt 
whether in so doing I am giving effect to the spirit and intention of 
the legislature. 

•WiLLi.\M3, J.—I also think we are bound by the unequivo¬ 
cal language of the statute. 


[•813 


W ILLES, J.—I am not disposed to differ from the opinion expressed 
by rny Lord and my Brother Williams, though I must confess I 
should have thought we might have arrived at a satisfactory conclu¬ 
sion by acting upon the rule laid down by Lord Wensleydale in 
Becke v. Smith, 2 M. & W. 191, 195, upon the authority of Burton, 
J., in Warburton v. Loveland d. Ivie, 1 Hudson & Brooke 623, 648, 
whore he says: “It is a very useful rule in the construction of a 
statute, to adhere to the ordinary meaning of the words used, aud to 
the grammatical construction, unless that is at variance with the 
intention of the legislature, to be collected from the statute itself, or 
leads to any manifest absurdity or repugnance, in which case the 
language tnay be varied or modified, so as to avoid such inconveni¬ 
ence, but no further.” I subscribe to every word of that, assuming 
the word “absurdity” to mean no more than “repugnance.” With 
that modification, it seems to me that the rule thus laid down is per¬ 
fectly cousistent with good sense aud law. Construing the 50th 
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section with reference to other parts of the statute, I think, if we 
?oun(l it to lead to an}' repugnancy if read in its ordinary sense, we 
might modify the language by holding it to be directory only and 
not imperative. I should have thought, that, comparing the 60th 
and the 52d sections together, and seeing that the object of the statute 
was to assist all suits by all suitors, and to give all equal remedies 
and equal means of acquiring or defending their rights, where the 
party himself was unable to make the necessary affidavit, the language 
of the former might be held to be directory and not conditional. The 
section deals expressly with discovery of documents by a corporation. 
♦8I4.1 would *seem strange, therefore, to hold, that, though the 
■* corporation are bound to make discovery, yet they would be 
precluded from availing tl)emselves of the provision for enforcing it. 
I much regret that I feel compelled to concur in the conclusion at 
which the rest of the court have arrived: but 1 do not feel a suffi¬ 
ciently strong opinion upon the subject to induce me to say other than 
that I concur with them. 

Keating, J.—I also am of opinion that this rule should be made 
absolute. I should have been glad if we could have come to any 
other conclusion: but I find it to be impos.sible to escape from the 
very plain words of the act. The juri.sdiction we are called upon to 
exercise is to be exercised upon an affidavit being made by the 2^n^ty, 
of his belief, &c. I am unable to get over the strength of those 
words. They have already undergone consideration in the Court of 
Exchequer in the case of Herschfeld v. Clarke, 11 Exch. 712; and, 
though that case is not in all respects satisfactory, yet, as far as the 
Judgment of the Court of Exchequer goes, their expression of opinion 
is perfectly unequivocal. . Rule absolute. 


*815] *LEIGH V. PENDLEBURY. Jan. 29. 

A certificate of registratioD of a deed of arraDgemont, under the 19Stb section of the Bank¬ 
ruptcy Act, 1861, is no answer to an action by a non-cxecuting-creditor, if the deed contains 
covenants which are unreasonable or contrary to the general scope und policy of the baukrupt 
laws. 

Thus, a stipulation that creditors shall verify their debts by solemn declaration or otherwise 
to the satisfaction of the trustee, renders the deed void: so, a covenant not to sue, under pen¬ 
alty of losing the debt: so, a covenant that the trustee may [shall ?j pay all creditors in full 
whose debts shall pot amount to lOf.: so, a covenant that the decision of a majority of the rxccti- 
tiny creditors to discharge the trustee from the trusts of the deed shall bind all the rest of the 
creditors. 

that a certificate of resignation under s. 198, by a person professing to boacting 
for*' the chief registrar in bankruptcy, is a suiEciont certificate. 

Milwabd, on a former day in this term, moved that the defendant 
might be di.-icharged out of the custody of the sheriff of Lancashire, 
on the ground that he had prior to his arrest under the ca. sa. issued 
in this cause e.xccuted a deed of assignment of all his property and 
effects for the benefit of his creditors, which deed had received the 
assent of the required number of creditors, and had been duly 
registered under the Bankruptcy Act, 1861, 24*& 25 Viet. c. 134.(a) 

(ct) The 192d section, “ As to trust deeds for benefit of creditors, composition and inspector¬ 
ship deeds executed by a debtor/* enacts that every deed or instrument made or entered into 
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afiBdavit upon which the motion was founded,—that 
of the defendant’s attorney,—stated that the defendant did on 
the 23d of December, 1863, duly sign, seal, and deliver in his pre¬ 
sence a deed of assignment fur the equal benefit of his creditors (pro¬ 
duced), and that such deed was also duly executed in his presence by 
the trustee therein named, and had also been signed or in writing 
assented to by a majority in number representing three-fourths in 
value of the creditors of the defendant, and had been duly registered 
^pursuant to the provisions of the Bankruptcy Act, ^861; r-»oiy 
that, immediately on the execution of the said deed by the 
defendant, possession of all the property comprised therein of which 
the defendant could give or order possession, was given to the said 
trustee; that, by a Vnemorandum endorsed on the said deed, it ap¬ 
peared, that the same was brought into the office of the chief registrar 
of the Court of Bankruptcy for registration on the 12th of January, 
1864, and that the certificate of registration and protection to the 
debtor produced (dated the 14th) was subsequently issued; that, on 
the 13th of January instant, the defendant was arrested under a ca. 
sa. issued in this action, and remained in custody ; and that the said 
certificate of registration and protection to the debtor was produced 
to the sheriff’s officer on the 15th, but the officer refused to discharge 
the defendant without a judge’s order. 

G. Russell, who was instructed to show cause in the first instance, 
submitted that the certificate of the registrar, which was simply a 
ministerial act, was no evidence that the condition precedent, viz., the 
execution of a proper deed by the requisite number of creditors, has 

betwoeo a debtor and bia creditors, or anj of them, or n trustee on their behalf, relating to the 
debts or liabilities of the debtor and bis release therefrom, or the distribution,inspcciion,man* 
agoment, and winding-up of bia estate, or anj of such matters, shall be ns valid and effectual 
and binding on all the creditors of such debtor as if they were parties to and had duly execu¬ 
ted the same, provided the following conditions be observed, that is to say ;— 

** 1. A majority in number representing three fourths in value of the creditors of such debtor 
whose debts shall respectively amount to 10^ and upwards shall, btiforo or after the execution 
thereof by the debtor, in writing assent to or approve of such deed or instrument: 

^*2, If a trustee or trustees be appointed by such deed or instrument, such trustee or trustees 
shall execute the same: ' 

'^3. The execution of such deed or instrument by the debtor shall be attested by an attorney 
or solicitor: 

“4. Within twenty-eight days from the day of the execution of such deed or instrument by 
the debtor, the same shall be produced and left (having been first duly stamped) at the office of 
the chief registrar, for the purpose of being registered : 

** 5. Together with such deed or instrument, there shall be delivered to the chief registrar an 
affidavit by the debtor or some person able to depose thereto, or a certificate by the trustee or 
trustees, that a majority in number representing three fourths in value of the creditors of the 
debtor whose debts amount to 10/. or upwards have in writing assented to or approved of such 
deed or instrument, and also stating the amount in value of the property and credits of the 
debtor comprised in such deed: 

“ 6. Such deed or instrument shall, before registration, bear such ordinary and ad valorem 
stamp duties as are hereinafter [s. 195] provided : 

** 7. Immediately on the execution thereof by the debtor, possession of all the property com¬ 
prised therein, of which the debtor can give or order possession, shall be given to the trustees." 

And s. 19S provides, that, ** after notice of the filing and registration of such deed has been 
given as aforesaid, no execution, sequcslratiuo, or other process against the debtor's property in 
respect of any debt, and no process against bis person in respect of any debt, other than snob 
process by writ or warrant as may bo bad against a debtor about to depart out of England, shall 
be available to any creditor or claimant, without leave of the court; and a certificate of the filing 
and registration of such deed under the hand of the chief registrar and the seal of the court 
•hall be available to the debtor for all purposes as o protection in bankruptcy." 
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>een complied with. [Eble, C. J.—Is not the affidavit of the attorney 
primfi facie evidence that the deed has been duly signed?] It is sub¬ 
mitted not. For anything that appears, this may have been a deed 
*o.| j,, under s. 194,(n) and the registrar’s certificate may be *for that. 

The Lord Chancellor, in Ex parte Morgan, In re Woodhouse, 
32 Law J., Bankruptcy, 15, 18, points out the distinction between the 
two descriptions of deeds. " A deed under the 192d section,” he says, 
“is to be registered by the deed being brought into the office of the 
chief registrar, and the solemnities attending its registration are dis¬ 
tinctly defined. A deed under the 194th section is directed to be 
registered simply in the Court of Bankruptcy. For convenience^ sake, 
by a general order,(/<) both forms of registration have been directed 
to be made by the same officer in the same office. But registration 
under one section is very different from registration under the other. 
The 194th section was introduced with a double view: first, bocau.se 
it was apprehended that many deeds of composition might still be 
made which would not be brought under the 192d section, and which 
might have an injurious effect by reason of their being secret deeds 
of arrangement. The obligation, therefore, was imposed upon all 
persons executing such a deed, of bringing it in within twenty-eight 
days; and a penalty is attached in case of default, that the deed shall 
not be receivable in evidence. Another object of the enactment was 
this; it was thought that many deeds of composition might not be 
perfected in the manner required by the 192d section within twenty- 
eight days, and yet the creditors might be willing to accede to such 
#Q,Q.] a deed. Therefore power was given, under *thc 194th section, 
to register a deed which did not comply with the requirements 
of the 192d section. The two forms of registration being very differ¬ 
ent, the consequences of the one form do not attach to the other. The 
consequence of an observance in every respect of the terms of the 
192d section, is, that the deed is binding on the minority who do not 
execute the deed. No such consequence attaches to registration under 
the 194th section.” [Williams, J.—If it is apparent on the face of 
the certificate that the deed is a deed under the 192d section, must 
we not assume that the registrar would not have registered it unle.ss 
all the conditions of the statute had been complied with?] The cer¬ 
tificate in question does not purport to be the certificate of the chief 
registrar.(c) [Erle, C. J.—It is given by Mr. Bethell, who is staled 
therein to be “acting for” the chief rcgi.strar. It would be easy to 
rectify that, if necessary. But I must confess I see nothing to satisfy 
us that this is a certificate of the registration of a deed under s. 192.] 
The latter part of s. 197,—which provides, that, “except where the 


(a) Which enacts that “every deed, instrument, or agreement whatsoever, by which a debtor. 
Dot being a bankrupt, conveys or covenants or agrees to convoy bis estate and effects, or the 
principal part thereof, for the benefit of his creditors, or makes any arrangement or agreement 
with his creditors, or any person on their bebolf, for the distribution, inspection, conduct, nmn- 
agement, or winding-up of his affairs or estate, or the release or discharge of such debtor from 
his debts or liabilities, shall, within twenty-eight days from and after the execution thereof by 
such debtor, or within such further time as the court in London shall allow, bo registered in 
the Court of Bankruptcy; and, in default thereof, shall not be received in evidence.'* 

{b) Made under the authority of s. 46, dated October 12th, 1861. See Nicol's Bankruptcy 
Acts, p. 214, et seq. 

(c) The General Orders of October, 1S61, give only one form of certificate of registratioo, 
under s. 193: see No. 67, Nicol, p. 268. 
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deed shall expressly provide otherwise, the court" (that is, the Court 
of Bankruptcy) “shall determine all questions arising under the deed 
according to the law and practice in bankruptcy so far as that may 
be applicable, and shall have power to make and enforce all such 
orders as it would be authorized to do if the debtor in such deed had 
been adjudged a bankrupt, and his estate were administered in bank¬ 
ruptcy,”—seems to show that the Court of Bankruptcy, and not this 
court, is the proper place to which this application should have been 
addressed. [Erle, C. J.—Under s. 112 of the 12 & 13 Viet. c. 106, 
the debtor might *have obtained relief in the Court of Bank- r*oo/i 
ruptcy. Milward .—The application would have to be made *- 
to the district commissioner: and probably it would in this case have 
been made to that tribunal, but the coinnaissioner is absent for an 
indefinite time. It is submitted, however, that this court has unques¬ 
tionably jurisdiction, and will hardly abandon it. Willes, J.—The 
act of parliament gives a jurisdiction to the Court of Bankruptcy. 
This court, of course, can interfere under its common-law power, to 
prevent an abuse of its process. But there are means of inquiry in 
the Court of Bankruptcy which we do not pos.sess.] 

Rtissell stating that he wished to have an opportunity to impeach 
the validity of the deed,—a copy having been handed to him,-^a rule 
nisi was granted, and the further hearing postponed.(a) 


(a) Tbo deed was as follows,— 

** Tilts indenture, made the 23d day of December, 1863, Between Joshua Pendlcbury, of, <be., 
eorn-merebnot (boreioafier called Uho said debtor’), of the first part, Joseph Walton, of, Ac., 
corn-merchant (hereinafter called Hho said trustee'), of the second part, and the several other 
persons whose Barnes and seals are hereunto subscribed and affixed (being creditors in tboir 
own right solely, or in copartnership with others, of the said debtor, or agents of such 
creditors), of tbo third part: Whereas, the said debtor is indebted unto bis creditors in several 
sums of money which ho is unable fully to discharge, and hath tborofore agreed to execute the 
conveyance and assignment hereinafter mentioned: Now, this indenture witnessotb, that, in 
pursuance of such agreement, and in consideration of the premises, the said debtor doth hereby 
grant, convey, bargain, sell, assign, transfer, and set over unto the said trustee, his heirs, exe¬ 
cutors, administrators, and assigns, All and every the freehold, real and leasehold estates, 
stock in trade, wares, merchandise, fixtures, household and other goods, chattels, of every 
description, sum and sums of money, debts duo and owing, ready money and securities for 
money, books, papers, and writings, and all other tbo real and personal estate and effects what- 
ioever or wheresoever, whether in possession, reversion, remainder, or expectancy, of him the 
said debtor, with power of entry to take all such goods and chattels, And all tbo estate, term 
of years, right, title, interest, benefit, claim, and demand of the said debtor of, in, to, or out of 
the same respectively. To have, hold, receive, and take the said estate, effects, and premises 
hereby conveyed and assigned, and all benefit thereof, unto the said trustee, bis heirs, execu¬ 
tors, administrators, and assigns, according to tbo nature thereof respectively, Upon trust that 
he the said trustee, bis heirs, executors, administrators, and assigns, or the trustee or trustees 
for the time being, do and shall with all convenient speed, absolutely sell and dispose of all 
the said freehold, real and leasehold estates, and of other the said estate and effects which are 
in tboir nature saleable, either by public auction or private contract, and either together or in 
lots, and upon such special terms and conditions as to title or otherwise as the trustees or 
trustee for the time being shall think fit, for tbo best price or prices that can bo obtained for 
the same, with liberty to buy in and resell and also to give credit for the estate and effects so 
•old, or to take any security for the purchase-money or any part t^iereof, and to collect and 
receive all the debts and sums of money due and owing as nforesuicl, and do stand possessed 
of the money arising under these presents upon the trusts hereinafter declared: And tbo said 
debtor doth hereby appoint the said trustee, bis executors and administrators, and all future 
trustees, his true and lawful attorney and attorneys, to ask, demand, sne for, recover, and 
receive all debts and sums of money and all other the premises hereby assigned, and on pay-* 
Bent or delivery thereof, or of any part thereof respectively, to sign, seal, and execute receipte^ 
loquittances, or other discharges for the same respectively, and on non-payment or non^ 
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♦Ron *Milwanl now produced an affidavit of the defendant him- 
-I self, in which he deposed as follows:—“ That I am now in the 

delivery thereof to commence and prosecute any action, suit, or other proceedings fop recovery 
and coinpeiling tho payment or delivery thereof respectively, and to adjust, liquidate, and 
finally settle alt accounts, dealings, and transactions whatsoever relating to tho said trust* 
estate and premises, and for all or any of the purposes aforesaid to use the name of the said 
debtor, he being indemnified against all costs and expenses in consequence of the exercise of 
this present power: And it is hereby declared that every receipt of the trustees or trusteo for 
tho time being fur any money hereby made payable to them or him shall effectually discharge 
the persons paying the same from being obliged to sco to the application thereof, or from 
being answerable or accountable for the misapplication or non-application thereof: and it is 
hereby declared that tho said trustee, bis executors or administrators, shall stand possessed of 
the moneys which shall arise or be received by or under these presents, In trust to pay all 
costs, charges, and expenses which may be sustained in or about calling meetings of creditors* 
proposing, preparing, engrossing, and executing these presents, or in or about the execution of 
the trusts and powers thereof, and all rent and taxes ; and, in the next place, to pay, retain, 
and satisfy rateably and pro]>ortiooab)y, and without any preference and priority, to him the 
said trustee and bis partners (if any) and the other persons parties hereto of tho third part, 
the several debts or sums set opposite to tbeir respective names, and to all other (if nny) the 
creditors of tho said debtor, their respective debts,—subject to tho stipulation hereinafter con¬ 
tained fur verifying tho amount thereof; and to pay tho residue of the said moneys unto the 
said debtor, his executors, administrators, or assigns : Provided, neverthelett, that it thull be 
lair/nl for the nr trustee for the time iteiutf (o require the amount of any debt or debte of 

any of the neveral creditore, or of any security for the tame, to he verified by enlemn declaration 
or in fttch other manner n» to *uch tru$tee$ or trnetee nhutl teem expedient; and, in the event of 
any euch creditor or creditore refuainy or failing no to verify hie or their debt or debte or security, 
then each creditor or creditore eo refueing or failing ae aforeeaid ehall lone all benefit, divideude, 
and advantage to be derived from or otheneiee claimed under theee preeente, anything herein con* 
tained to the contrary uoticithetanding : And the said debtor doth hereby, for himself, his heirs, 
executors, and admiuisirntors, covenant with the said trustee, bis heirs, executors, and ad* 
ministrators, that ho the said debtor shall and will to the best of bis power forthwith make and 
deliver a true and correct account in writing of all his debts and affairs, and aid and assist the 
trustees or trustee fur the tiino being in tho management of the affairs of the said trust estate; 
and shall not receive or intermeddle with any of the said trust estate, except under the direo* 
tion of tho trustees or trusteo fur the timo being: And it is hereby declared that it shall be 
lawful for tho trustees or trustee fur the time being to employ the said debtor or any other 
person or peraous in winding up tho affairs of him the said debtor, and in collecting and getting 
in his estate and effects hereby conveyed and assigned, and in carrying on bis trade, if thought 
expedient by them or him, until they or be can advantageously dispose of the same or the 
goodwill tboroof, and to allow the said debtor, or any other person or persons so employed as 
aforesaid, out of the trust-estate, fur bis or their services, such sum or sums as to the said 
trustees or trustee for the time being shall seem proper: And tho said several persons, parties 
hereto of the second and third parts respectively, in consideration of the premises, do hereby 
for tberascives severally and respectively, and for their several and respective heirs, executors, 
administrators, and partners, covenant with the said debtor, bis heirs, executors, and admin¬ 
istrators, that they the said parties hereto of the second and third parts respectively shall and 
will accept and take tlie dividend and dividends to be made under and in pursuance of these 
presents in full satisfaction and discharge of their several debts now owing to them respectively 
by the said debtor, without prejudice to nny security from third persons for the same; and 
ehall not nor mill at any time hereafter sue, arreet, attach, take in execution, or othermiee impede 
or enrninber him the eaid debtor in any manner on account of their eaid eevcral debte ; and, if 
any aj them ehall do eo contrary to the intent and meaning of theee preeente, then the eaid debtor, 
hie heire, exeentore, and adminietratnre, ehall be and in and are for ever hereby declared to he 
clearly acquitted, exonerated, and diecharged of and from all avtione, euite, dchte, and demande 
iohateoever of the creditor or creditore by tchom he shall be eo sued, arreeted, atfarhed, taken in 
execution or otheneiee impeded or encumbered, and theee preeente may be pleaded in bar thereto 
< 1 * effectually ae a release under the kande and eeale of euch creditore respectively for that purpoee 
might or could do: Provided alwn^fe tliat the tmetcee or trustee for the time being are hereby 
authorized and empoteered to pay in full all thoee creditore ichoee debte are under 10/., or to make 
euch arrnngemente idth them ae may be deemed expedient : And it is hereby agreed, that, al 
often as the funds arising from the sale of any part of tho estate and efi'ccts, or from the col¬ 
lection of tho debts owing to the said estate, shall amount to 10/, or upwards, the amount 
thereof ehall be paid into the banking-boase of in tho name of the eaid trusteo for the 
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custody of the sheriff of Lancashire under a writ cf ca. sa. issued iu 
the above cause, and that I was arrested thereunder on the 13th ol 
January *instant: That, on tlie 23d of December last, I duly 
signed and delivered a certain deed or instrument, bearing ^ " 

date the same 23d of December last, and made between myself of the 
fir.st part, Joseph Walton, therein described, of the second part, and 
the *several other persoms whose names and seals are thereunto . r*o()q 
subscribed and affixed (being iny creditors in their own right *- “ 

solely or in copartnership with others, or agents of such creditors), of 
the third part,—being a deed of assignment of all my real and per¬ 
sonal '^estate to the said Joscpli Walton as a trustee, in trust for [-* 09,1 
the equal benefit of all my creditors; That such deed was after ^ “ 

the execution thereof by me, and .before the registration thereof on 
the 12th of January instant, as hereinafter mentioned, duly signed or 
in ^writing assented to and approved of by three-fourths in r.itq 9 r 
number and value of my creditors whose debts respectively '• 
amount to 10?. and upwards: That the statement thereunto annexed 
contains a true and correct list of all my creditors whose debts res¬ 
pectively amount to 10 ?. and upward.s, and it is therein stated truly 
and correctly whether the said creditors assent to or dissent from the 
said deed or instrument: That the said Joseph Walton, the trustee 
appointed by the said deed or instrument, duly executed the same in 
my presence on the 24tli of December last: That the execution of 
such deed or instrument by myself was duly attested by Mr. R. H., 
an attorney and solicitor in Stockport, in the county of Chester: 
That within twenty-eight days from the day of the execution of such 
deed or instrument by myself, viz. on the 12th of January instant, 
the same was produced and left (having been first duly stamped) at 
the office of the chief registrar of the Court of Bankruptcy, for the 
purpose of being registered: That, together with such *decd r»o 9 c 
or instrument, there was delivered to the chief registrar an 
affidavit by myself and a certificate by the said trustee, that a majority 
in number representing three-fourths in value of my creditors whose 
debts amounted to 10 ?. and upwards had in writing assented to or ap¬ 
proved of such deed or instrument, and also stating the amount in 
value of my property and credits comprised in such deed: That such 


time being; and that all chocks or orders for drawing thereout moneys shall be signed by 
the truotcos or trustee for the time being : Provided alivaye and it it hereby agreed and declared 
that every reeolution eigned hy the majority in number aud value of the creditort partiet hereto 
thall be binding on all the partiet hereto^ and thall be effectual for the allorcance and patting 
the aecountt of all trutteet acting hereunder^ and for diecharging them from the trutU hereof and 
from all elaimt and demandt in retpect thereof: And, lastly, that all powers and questions 
relating to contracts by tho said debtor, or to the compounding of debts or the submitting 
disputes to arbitration, or the payment of wages or salaries to clerks, servants, labourers, 
workmen, or to apprentices, or powers or questions relating to the discharge of apprentices, or 
to creditors having securities for their debts, or to the allowance to the said debtor, or dividends 
under this deed^ or powers or questions relating generally to the trust-estate and creditors or 
their debts, and not herein expressly provided for, shall be exercised and dealt with by the 
trustees according to tho English bankrupt law. Joshua Pendlebury, 

“J. Walton. 

Signed, scaled, and delivered by the said Joshua Pendlebury and Joseph Walton in the 
presence of “Ralph Howard, 

Solicitor, Stockport.*' 

Then followed the signatures and seals of several creditors, with tho amounts of their 
respective debts. 

C, B. N. S., VOL. XV.— 31 
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deed or instrument did before registration bear such ordinary and 
ad valorem stamps as are required by the Bankruptcy Act, 1861: 
That, immediately after my execution of the said deed or instrument, 
possession of all the property comprised therein of which I could 
give or order possession was given to the said trustee: That the date, 
names, and descriptions of the parties to such deed or instrument not 
including the creditors, together with a short statement of the nature 
and effect thereof, was duly delivered to the chief registrar, to be en 
tered by him in the book kept for that purpose: That such entry was 
made within forty-eight hours after the said deed had been left with 
the chief registrar as aforesaid, and a copy of such entry was published 
in the London Gazette within four days after the making such entry: 
And that the certificate of the registration of the said deed is signed 
by the person who on the 14th day of January instant, the date 
thereof, was acting for and on behalf of the chief registrar of the Court 
of Bankruptcy.” 

Russell .—The formal preliminaries of the statute seem to have 
been complied with: but the deed itself is open to several objections. 
It is not for the equal benefit of all the creditors of the defendant, 
and it contains covenants which are unreasonable. First, there is a 
clause that all the creditors who execute the deed shall verify their 
debts by solemn declaration or otherwise to the satisfaction of the 
*8971 trustee, under the *penalty of losing all benefit under the 
-* deed. That clearly is a condition to which creditors are not 
bound to submit. The second objection is, that the deed contains a 
covenant on the part of the creditors not to sue, such as this court in 
Legg V. Cheesebrough, 5 C. B. N. S. 741, and the Court of Exchequer 
in Dell v. King, 2 Hurlst. & Colt. 84, held to render the deed void. 
The third objection is, that it provides for the payment in full of all 
creditors whose debts shall be under lOi. The fourth objection is, 
that the deed contains a clause by which the majority of the executing 
creditors might bind the minority, and discharge the trustee from all 
the trusts. It may be that the payment in full of the 10?. creditors 
will render the e.state valuele.ss to the other creditors: and there is 
nothing in the bankrupt laws to warrant it. Ex parte Spyer, In re 
Josephs, 32 Law J., Bankruptcy, 62, it was held that a power in a 
deed of assignment for the benefit of creditors enabling the trustees 
to make such arrangements with the creditors whose debts are under 
10?. as they may deem expedient, is inconsistent with the Bankruptcy 
Act, 1861; but that, where the deed showed a clear intention that the 
estate should be administered as in bankruptcy, the particular power 
might be rejected as repugnant to the general tenor of the deed, and 
that its existence formed no objection to the validity of the deed, nor 
to the capacity of registering it under the statute. ” If,” said Lord 
Westbury, C., “it had been a trust or absolute direction to pay, there 
might have been ground for the objection; but, inasmuch as the deed 
proposes only to give liberty to the trustees, if the e.xecution of that 
liberty be at variance with the duty and obligation of the trustee as 
declared by the re.st of the deed and the law applicable to it, then, the 
liberty being repugnant to the higher duty, is simply a power which 
the trustee has no right to exercise.” 
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*llihcard, in support of his rule.—It is not contended that r*g 23 
the deed would be good, if it contained blauses which it would 
be unreasonable to ask a creditor to assent to, or affected to introduce 
conditions to which creditors under a bankruptcy would not be .sub¬ 
jected. But the 197th section subjects all questions upon the deed to 
the law and practice in bankruptcy : it enacts, that, “ from and after 
the registration of every such deed or instrument in manner afore¬ 
said, the debtor and creditors and trustees, parties to such deed, or who 
have assented thereto or are bound thereby, shall in all matters re¬ 
lating to the estate and effects of such debtor be subject to the juris¬ 
diction.of the Court of Bankruptcy, and shall respectively have the 
benefit of and be liable to all the provisions of this act in the same or 
like manner as if the debtor had been adjudged a bankrupt, and the 
creditors had proved, and the trustees had been appointed creditors’ 
assignees under such bankruptcy; and the existing or future trustees 
of any such deed or instrument, and the creditors under the same, 
shall, as between themselves respectively, and as between themselves 
and the debtor and against third persons, have the same powers, rights, 
and remedies, with respect to the debtor and his e.state and effects, and 
the collection and recovery of the same, as are pp.ssessed or may be 
used or exercised by assignees or creditors with respect to the bank¬ 
rupt, or his acts, estate, and effects in bankruptcy.” Ex parte Spyer, 
In re Josephs, is an express authority to show that a mere power to 
the trustee to pay 10^. creditors in full does not invalidate the deed, 
inasmuch as that would be controlled by the general law of bankruptcy. 
Dell V. King, 2 Hurlst. & Colt. 84, has no analogy to this: that was 
the case of a composition deed; whereas, this is an absolute assign¬ 
ment for the general benefit of creditors. As to the *clause r*ooQ 
enabling the trustee to require the claims to be verified, that ^ 
clearly is not unreasonable: there must be some power of inquiry. 
The objection that the deed contains a covenant that the minority 
shall be bound by the decision of the majority of the executing 
creditors is unreasonable and bad, is without foundation : it is a uni¬ 
versal rule in bankruptcy, as in all matters which are to be deter¬ 
mined by a majority, that the minority are bound. 

Eble, C. J.—I am of opinion that this rule should be discharged. 
It is a rule for discharging the defendant out of custody, on the 
ground that he has executed a deed of assignment according to the 
192d section of the Bankruptcy Act, 1861, assented to by the requi¬ 
site number and value of creditors of the defendant, and so the plain¬ 
tiff) a non-executing creditor, is bound, and consequently that the 
certificate of registration under s. 198 operates as a complete protec¬ 
tion against arrest. The rule is opposed, on the ground that the 
protection which was given to the defendant was founded upon an 
invalid deed: and thus we are called upon'to decide incidentally, 
upon a motion to the discretion of the court in regulating the conduct 
of its officer, without any power of appeal, as to the validity or in¬ 
validity of an important deed which regulates the rights of a debtor 
and a large body of creditors. I think we are bound by the decision 
we already have come to in the case of Ilderton v. Jewell» 14 C. B. N. 
S. 665 (E. C. L. E. vol. 108),(a) to hold that the certificate alone, if the 

(a) Affirmed in error, sittings aftnr Hilary Term, 1864. 
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court be satisfied that it is founded upon an invalid deed, does not 
entitle the debtor to his di.seharge. It becomes therefore necessary to 
go into the question whether this deed can be impeached upon any 
*8801 which have been urged before us; and I feel 

*bound to say that the objections urged by Mr. Russell are 
sufficient to satisfy me that the deed does contain provisions which 
are unequal and unreasonable. I think the clau.se giving the trustee 
power to admit or reject a debt which he might deem insufficiently 
proved, is most unreasonable if carried out in terms. I must take 
the covenant, sitting in a court of law, according to its legal efl'ect. 
I cannot modify or alter it. It seems to me to be altogether unreason-, 
able to call upon a creditor to submit his claim to the decision of the 
trustee. The clause which declares the debt forfeited if the creditor 
shall seek to substantiate his claim by an action, is also unreasonable. 
So also the clause enabling the trustee to pay in full creditors whose 
debts are under 10?., is unequal and unrea.sonable. It gives the trustee 
the option of doing that which may leave nothing to be distributed 
amongst the rest of the creditors. We are bound by Woods v. Foote. 
1 Ilurlst. & Colt. 811, and several other cases, to go into these con¬ 
siderations, because.it has been held, that, if the deed contains cove¬ 
nants which it is unreasonable to call upon a creditor to consent to 
be bound by, it affords no answer to a claim by a non-e.vecuting 
creditor. If we were to hold the defendant to be entitled to his dis¬ 
charge, we should in effect be giving a judgment in his favour upon 
the validity of the deed. For the reasons I have stated, I think the 
deed is not a valid deed, and consequently that the certificate of regis¬ 
tration under the 198th section affords the defendant no protection. 

Williams, J.—I am of the same opinion. The defendant is legally 
in custody under a writ of ca. sa. We are asked to direct our officer 
to discharge him, because ho has obtained a certificate of the due 
•8811 registration of a deed of arrangement under the 192d *section 
of the Bankruptcy Act, 1861, 24 & 25 Viet. c. 134. It seems 
to me that we are not bound to discharge the defendant, unless satis¬ 
fied that the certificate is founded upon a valid deed. I think that 
that is not sufficiently made to appear, and consequently that the rule 
must be discharged. 

WiLLES, J.—I am of the same opinion. The certificate of the 
registration of the deed is in a general form. I cannot look upon it 
as an act of the Court of Bankruptcy to which implicit credence is to 
be given. I think it is the duty of this court to look at the deed in 
order to satisfy itself as to whether or not it is such a one as ought to 
have led to a certificate of protection, under section 198. The deed 
contains, amongst others, the following clause,—“Frovided, neverthe¬ 
less, that it shall be lawful for the trustees or trustee for the time 
being to require the amount of any debt dr debts of any of the 
several creditors, or any security for the same, to be verified by 
solemn declaration, or in such other manner as to such trustees or 
trustee shall seem expedientand, in the event of a refusal to sub¬ 
mit to this, the creditor so refusing is to lose all benefit under the 
deed. Is that reasonable? I must say I think it is not. There is 
nothing in any of the decisions to justify a non-cxccuting creditor 
being thus placed at the mercy of the trustee. In Ex parte Spyer, 
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which has been referred to, the verification was to he at the expense 
of the trust estate. The words of the covenant there were,—“ Pro¬ 
vided always, and it is hereby covenanted and agreed by and between 
the several parties hereto, that it shall be lawful for the said James 
Spyer (the trustee), at the expense of the said trust estate, to require 
the amount of any debt or debts of any or either of the several 
creditors parties hereto to be verified by solemn declaration or in 
such ’other manner as to the said trustee shall seem e.xpe- r,Qoo 
dient;” and “in the event of any such creditor or creditors 
refusing or failing so to verify his or their debt or debts, or declining to 
execute these presents, then such creditor or creditors so refusing or 
failing or declining as aforesaid, shall lose all benefit, dividends, and 
advantage to be derived from or otherwise claimed under these 
presents, anything herein contained to the contrary notwithstanding.” 
This clause was rejected by the Lord Chancellor as being nonsense, 
because “ it enabled the trustee to require the amount of debt of any 
of the creditors parties thereto to be verified ; and, in the event of such 
creditor or creditors refusing to execute, such creditor or creditors so 
refusing, &c., should lose all benefit.” That case, therefore, is no 
authority in favour of the defendant here. I agree with my Lord in 
thinking that this clause, as well as the others which he has referred 
to, is unreasonable. Then arises the question, what is to be the effect 
of a deed containing clauses which are unreasonable and not autho¬ 
rized by the statute, so that non-executing creditors are not bound by 
it ? Are we to e.xcise them, and read the deed without them ? or are 
we to treat it altogether as a void and unauthorized deed ? Ex parte 
Spyer seems to be an authority for the excision of the void covenants. 
But I own I feel great difliculty in applying that authority here. The 
objection goes to the very essence of the deed ; dealing with the mode 
in which the debts are to be ascertained and the dividend paid. 
Further, there is the authority of the Court of Exchequer in Woods 
V. Foote, 1 Hurlst. & Colt. 841, that a clause that is unreasonable can¬ 
not be rejected, and the rest of the deed held good; but that the 
whole must be held void. Upon the authority of that case I think 
we are bound to hold that this deed cannot be sustained. The silence 
of the *certificate upon the subject does not prevent us from r-x-ggg 
inquiring whether or not the requisites of s. 192 have been *- 
complied with. 

Keatin'G, J.—I am of the same opinion. The case of Ilderton v. 
Jewell is an authority to show that the certificate of the registrar, to 
have any avail, must appear to be founded upon a valid deed under s. 
192. This deed, for the reasons already given, is not a valid deed, 
and therefore the certificate which the defendant has obtained does 
not entitle him to be discharged from custody. 

Eble, C. j.—T here being some difficulty about the application of 
this new law we think there should be no costs of this rule. 

Rule discharged, without ersts. 
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In re SARAH CLOUD. Jan. 13. 

Th« oonrt will not allow the wife of a lunatic to convey her separate estate, under the 3 A 4 
W. 4, c. 74, 8. 91, without some explanation as to the nature of the lunatic's property, and 
whether it contributes to the wife’s support 

Anstik moved for an order under the 3 & 4 W. 4, c. 74, s. 91, to 
dispense with the concurrence of the husband of the applicant in a 
deed conveying separate property of the wife, upon an affidavit that 
the husband was a lunatic and confined in an asylum. The affidavit 
upon which the motion was founded contained merely a description 
of the property sought to be conveyed and how it came to the wife. 

Eblk, C. J.—We must have a little more detail as to the ratio 
which the property sought to be conveyed bears to the property or 
means of the parties. 

*8341 *WlLLKS, J.—We should also be informed whether the 
-* property of the lunatic contributes to the support of the appli¬ 
cant, and whether there was any settlement upon the marriage of the 
parties. 

The motion was renewed in Easter Term; but, the required in¬ 
formation not having been supplied, Anstie took nothing. 


MILLER V. LAWTON. Jan. 16. 

In an action for the breach of a warranty on the sale of a bor^o by tbo servant of a private 
owner at a fAir,^Held, that a letter from the plaintifi'g attorney to the defondant, referring to 
(he alleged warranty and averring a breach of it, and an answer from tbo defendant simply deny¬ 
ing that there bad been any broach of warranty, afforded evidence whence the jury were justified 
in finding that tbo servant bad authority in fact to warrant. 

This was an action by the plaintiff, a horse-dealer in London, 
against the defendant, a merchant at Liverpool, for the alleged breach 
of a warranty on the sale of a horse at Lincoln Fair. 

The cause was tried before Byles, J., at the sittings in London after 
last Michaelmas Term. The facts were as follows:—The defendant 
had sent his servant Wright with the horse in question to Lincoln 
Fair. It was bought for 35Z. by an'agent (jf the plaintiff', Wright 
signing a warranty that the horse was “sound, free from vice, and 
quiet to drive.” On getting the horse home, the plaintiff’ discovered 
that it was not quiet to drive. 

On the part of the defendant it was submitted, upon the authority 
of Brady v. Todd, 9 C. B. N. S. 592 (E. C. L. R. vol. 99), that the 
servant of a private oicner intrusted to sell a horse has no authority 
to warrant it. 

Two letters were put in on behalf of the plaintiff, from which it 
was sought to be established that Wright in fact had authority to 
warrant on the particular occasion. The first was a letter dated the 
*8351 June, 1863, *written by the plaintiff’s attorney to the 

-I defendant, in which it was alleged that the horse htid been 
warranted •' sound, free from vice, and quiet to drive,” and that the 
warranty was false. The other was the defendant’s answer, dated the 
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7th, in which, taking no notice of the assertion that his servant had 
given a warranty in the terms stated, the defendant contented himself 
with a general denial that there had been any breach of warranty. 

The servant, Wright, who was called as a witness on the part of 
the plaintiff to prove the warranty, was not asked by either counsel 
whether or not he had authority to give the warranty he did. 

The learned judge left it to the jury to say whether any one of the 
warranties was broken; telling them, that, if they thought it had, 
they must find for the plaintiff. 

The jury returned a verdict for the plaintiff, damages 35Z. 

Hawkins, Q. C., pursuant to leave reserved to him at the trial, 
moved for a rule to enter a verdict for the defendant, or for a new 
trial, on the ground of misdirection. He submitted that there was 
no evidence to go to the jury that Wright had any authority from 
the defendant to warrant the horse. He also produced an affidavit 
of the defendant, in which he positively swore that he had given 
Wright no authority to warrant the horse, except in respect to sound¬ 


ness. 


Erle, C. J.—I think there should be no rule in this case. Looking 
at the two letters and at the surrounding circumstances, it seems to 
me that there was some evidence from which the jury might feirly 
infer an admission on the part of the defendant that his servant had 
authority to give the warranty he did. *The attorney’s letter r^ggg 
does not profess to set out the terms of the warranty, but 
merely to refer to it. And in his answer the defendant does not deny, 
and consequently must be taken to admit, that the servant had autho¬ 
rity to give that warranty. In Brady v. Todd, this court—in deciding 
that the servant of a private owner intrusted to sell and deliver a 
horse on one particular occasion is not by law authorized to bind his 
master by a warranty, and therefore that the buyer taking such a 
warranty takes it at the risk of being able to prove that the servant 
had in fact his master’s authority for giving it,—expressly decline to 
give any opinion upon the ca.se of “a special agent intrusted with the 
sale of a hor.se in a fair or other public mart where stranger meets 
stranger, and the usual course of business is for the person in posses¬ 
sion of the horse, and appearing to be the owner, to have all the 
powers of an'owner in respect of the sale.” It is not, however, 
necessary to resort to that in this case, because there was evidence 
from which the jury were warranted in inferring that Wright had 
express authority to warrant as he did. 

Williams, J.—I am of the same opinion. It is unnecessary to 
give any opinion as to what would have been the result of the evi¬ 
dence if tlie two letters had not formed part of it. It is also unneces¬ 
sary to consider tlie point reserved in the case of Brady v. Todd, 
because here there was some evidence that Wright, the defendant’s 
servant, had authority to give the warranty which he did give. 


The rest of the court concurring, 


Rule refused. 


Digitized by A^OOQle 




337 


WILCOX i>. ODDEN. H. T. 1864. 


*837] »WILCOX V. ODDEN. Jan. 19. 


The defendant’s i^oods haring been taken under a fi. fa. after the debt and costs bad been paid 
hy another partj liable upon the same instrument, be applied to a ju<lge to set aside the cxeca* 
tion. The judge made the order, but imposed as a tonn thut the ndunt ehould bring mo action. 
Having availed himself of tho order so as to get the sberifT to withdraw from possession,—Held, 
that tho defendant could not afterwards move to set aside so much of it as restrained him from 
bringing an action. 


The defendant and another person, as sureties for one Howard, had 
given with him a joint and several promissory note to the plaintiff 
for 15J. The note being dishonoured, three writs were issued .ng.'iinst 
the parties, and judgment obtained againsfthem. After a sum of 71. 
had been paid by one of the parties, and the whole debt and costs by 
another, an execution was levied upon the goods of the now defend¬ 
ant for the full amount, in consequence of which it was alleged that 
his business was wholly ruined. Application was made to Keating, 
J., at Chambers, to set aside the execution; and the learned judge 
made an order to that effect; but, as the judgment was regular so far 
as related to the costs, he made it a condition of granting the order 
that no action should be brought. 


Morgan Lloyd now moved to vary that order by striking out the 
condition.—He submitted, that, where the party applying to set aside 
the proceedings for irregularity does not ask for costs, the judge has 
no power to put him under terms; and that, at all events, it was not 
a usual exercise of discretion to do so. [Willes, .1.—Has the order 
been acted upon?] It was served upon the sheriff, who thereupon 
withdrew from possession. Not to have served the order would have 
been to abandon it. [Wli.LES, J. —Having taken a benefit under the 
order, you cannot now complain of it. That was so distinctly held 
by this court in Hayward v. Duff, 12 C. B. N. S. 364 (E. C. L. K. vol. 
104). There, the defendant, having been arrested on a ca. sa. after 
the plaintiff had proved his debt under a fiat ag.l^nst him, ap[)lied by 
®'*H'fnons for his discharge and to set aside the ca. *sa. The 
judge made the order, imposing as a term that the defendant 
should bring no action. Having availed himself of the order so as to 
obtain his discharge, it was held that the defendant could not after¬ 
wards move to set aside so much of it as restrained him from bring¬ 


ing an acti()n.] 'I’he sheriff appeared on the hearing of the summons; 
and, as a public officer, knowing that the order had been made, he 
would have acted upon it at once without waiting to be served. 
[Eri.e, C. .1.—Pierce v. Chaplin, 9 Q. B. 802 (E. C. L. R. vol. 58), 
goes straight to the point. 'J'here, on a motion at Chambers to set 
aside a judgment and e.xecution for irregularity, on the alleged 
ground that the judgment had been signed pending a summons for 
time to plead, which summons the plaintiff’s attorney denied having 
received, the judge made an order setting aside the judgment and 
execution without costs, but not embodying any decision as to the 
irregularity; and he added a direction that the defendant should bring 
no action. The defendant protc.sted against this addition, but served 
the order upon the sheriff, who thereupon gave up the goods; and it 
was held that the defendant, having thus far availed himself of the 
order, could not apply to the court to rescind that part of it* which 
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forbade the bringing an action. The defendant there did no more 
than you have done here.] 

Peb Curiam.—W e are all agreed that there should be no rule. 

Rule refused. 


♦GOODMAN V. HOLROYD and Another. Feh. 1. [*839 

It is no objection to interrogatories under the 51st section of the Common Law Procedure 
Act) 1854, that the answers, if given in the affirmative, will show that the execution of a deed 
apOD which the defeDce is founded, was obtained by fraud. 

This was an action by the plaintiff, one of the registered public 
officers of The Birmingham Town and District Banking Company, as 
endorsees, against tlie defendants, as endorsers, of two bills of ex¬ 
change. The defendants pleaded a deed of arrangement under the 
Bankruptcy Act, 1861: and the plaintiff replied that the signatures 
thereto were obtained by fraud. 

In Trinity Vacation last, the plaintiff took out a summons calling 
upon the defendants to show cause why he should not be at liberty 
to deliver to them the following inteiTogatorics,— 

“1. Did you not, on or about the 31st of March last, deliver or 
cause to be delivered to the chief registrar in bankruptcy, with or 
without the deed set forth in your plea herein, an account, as an ac¬ 
count to the best of your knowledge, information, and belief, or other¬ 
wise, of the debts to the amount of 10/. and upwards owing by you? 

“2. Were the London Joint Stock Bank then your creditors? and 
to what amount were they such? Was the amount of that debt 
14,807/. 19s. lOd. ? 

“3. What was the nature and subject-matter of that debt? 

“ 4. Was it not, or was not some and what part of it, made up by 
bills of exchange, and what bilLs, accepted,—or promissory notes, and 
what notes?,—made or endorsed by persons other than yourselve.s, and 
by you endorsed to the said bank ? 

“ 5. Was not the whole, or some and what part, of the said debt 
made up of amounts in respect of which you were not primarily liable, 
but liable only in the event of other persons failing to pay the said 
amounts ? 

*“6. Were any and which of the said bills or notes not r*g^Q 
payable when you delivered in the said account on or about *- 
the said 31st of March last? What was the amount of the said bills 
or notes not then payable? 

“ 7. Did the said bank, at the time of your delivering in the sai’l 
account as aforesaid on or about the said 31st of March, hold any and 
what security or securities for the said debt for the sum of 1731^ 14s. 
lit/., or any other and what sum ? 

" 8. Did not the bank then hold bills or notes with other names 
besides yours upon them in respect of other sums besides the said 
sum of 1731/. 14s. lid., and to what ainouut? If you have not done 
so, why have you not included such sums in the amount for which 
you state security to be so held ? 

“9. Were Ellis, Bannister & Co., at the time of your delivering in 
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the said account as aforesaid on or about the 31st of March last, your 
creditors, and for what amount? and what was the nature and subject- 
matter of their debt ? 

“ 10. Did they then hold any and what security or securities foi 
that or any and what amount? and what was the nature of the secu¬ 
rity or securities ? 

“ 11. Were Overend, Gurney & Co., at the time of your delivering 
in the.said account as aforesaid on or about the said 31st of March 
last, your creditors for any and what amount ? and what was the 
nature and subject-matter of the debt owing to them? 

“ 12. Had- not the said Overend, Gurney & Co. then discounted 
many bills or notes or some bills or notes, and to what amount, en¬ 
dorsed by you, beyond the sum of 645/. 2s. 6(/. ? and, on the 1st of 
March, 1863, and at the time of your delivering in the said account 
as aforesaid, or on the 31st of March last, or on one or other of such 
days, did not the said Overend, Gurney & Co. still hold the same ? 
*8411 *“ return them in the said account as creditors 

for 645/. 2s. 6 ^. only ? and, if not, why did you not return them 
as creditors in respect of the other bills or notes discounted by them 
beyond that sum ? 

“ 14. Did the said Overend, Gurney & Co. assent to or approve of 
the deed set forth in your pleas? and when did they do so? and who 
procured such assent and approval ? and was not such assent accom¬ 
panied by or in consequence of some special arrangement made be¬ 
tween you and the said Overend, Gurney & Co. in reference to the 
amount owing to them, or some and what part thereof? 

“ 15. Did W. Whitwell & Co., and when, in writing or otherwise, 
and how, assent to or approve of the said deed ? Who procured such 
assent ? 

“ 16. Did you not, or did not some one, and whom, on your behalf, at 
or shortly before the time of procuring them to-as.sent to or approve 
of the said deed, or at or before they assented to or approved of the 
same, pay or secure to them, and how, a sum of 500/., or some other 
and what sum ? and what was the consideration for such payment or 
security ? 

" 17. Was not their claim against you, and when, reduced to 2236/. 
Os. lOJ. ? • Was not that amount returned or stated by you in the 
said account? When was the last payment made to them which re¬ 
duced their claim to that amount ? 

“ 18. Did not the said W. Whitwell & Co., or some person, and 
who, on their behalf, refuse to give their assent to or approval of the 
said deed, unless the debt due to them at the time they were applied 
to for such assent or approval was reduced by 500/. or some other and 
what sum ? State what passed between them and you or either of 
you on your applying to them for such written or other assent or 
approval. 

*0491 “ 19- If the communications with them were made ^not by 

■'-* either of you in person, but by some one else, state by whom, 
and what is his address ? 

“ 20. Have you not paid the said W. Whitwell & Co. some and 
what sum, or given them some and what benefit or advantage, to in¬ 
duce them to assent to such deed ? and when ? 
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" 21. What were the debts and liabilities due or incurred by you 
prior to the 31st of March last, and then unpaid and unsatisfied, be¬ 
sides those referred to in the above interrogatories? What were or 
are the names, addresses, and occupations of your creditors in respect 
of such debts and liabilities ? And what were and are the amounts 
of the debts due to each ? And what securities did they then hold ?” 

The above interrogatories having been disallowed by Keating, J., 

A. Wills, in Michaelmas Term last, obtained a rule nisi for their 
allowance. lie submitted that the proposed interrogatories were 
within the rule now universally recognised and acted upon ; and he 
referred to Bayley v. Griffiths, 1 Ilurlst. & Colt. 429, where interro¬ 
gatories of a very similar character were allowed by the Court of 
Exchequer. [Keating, J.—The ground upon which I declined to 
allow the interrogatories, was, that the plaintiff was seeking to in¬ 
terrogate the defendants as to whether or not they could sustain their 
pleas.] 

O. IF. Harrison now showed cause.—This is in effect an appeal 
against the decision of a judge at Chambers. The interrogatories in 
question are not such as ought to be allowed : they are a mere attempt 
to compel the defendants not only to aftbrd evidence to support the 
plaintifl’^ case, but to make them bharge themselves with fraud. 
[WiLLES, J. — This court held, in Bartlett v. *Lewis, 12 C. B. r-jto.q 
N. S. 249 (E. C. L. R. vol. 104), that it is no ground of objec- ^ 
tion to interrogatories under the statute, that the answers, if given in 
the affirmative, would render the party interrogated liable to a criminal 
prosecution, though it may be good ground for refusing to answer. 
Erle, C. j.— It has been held in one case that a defendant may in¬ 
terrogate his attorney as to circumstances which, if established, would 
render him unable to recover his bill. Willes, J., referred to The 
Attorney-General v. The Corporation of London, 2 M’N. & G. 247, 
where it was ruled by Lord Cottenham that a plaintiff is entitled to 
discovery from the defendant, not only of that which constitutes his, 
the plaintiff’s, title, but also for the purpose of repelling what he an¬ 
ticipates will be the case set up by the defendant. Keating, J.—I 
disallowed these interrogatories on the ground that they did not seek 
to support the plaintiff’s own case, but were an attempt to get at his 
adversaries’. But, if I had been awaTe that there was a replication of 
fraud, I should not have refused them.] Many of these interrogatories 
are directed solely to a discovery of the evidence by which the defend¬ 
ants’ case is to be supported. [Erle, C. J.—If there are any such, tha 
judge will not allow them.] 

Wills was not called upon. 

Erle, C. J.—The subject was very elaborately discussed in the 
case of The Attorney-General v. The Corporation of London, to which 
my Brother Willes has referred; and the principles there laid down 
show very satisfactorily to my mind, that in allowing these interroga¬ 
tories, we shall do no wrong. If there are any of them which militate 
against the rule there adopted, the judge at Chambers will eliminate 
them. In the case of Bayley v. Griffiths, 1 Hurlst. & Colt, 

*429, where very similar interrogatories to these were allowed ^ ’ 

by the Court of Exchequer, Martin,.B., in the course of the argument 
observes,—“The answers to these interrogatories relate as much to 
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the plaintiff’s case as the defendant’s. The plaintiff seeks to establish 
that the deed was not made bona fide, but fraudulently concocted; 
and, if the jury are satisfied of that, there is an end of it.” And 
Bramwell, B., ask.s,—“Why is not this case within the rule laid 
down by Lord Rede.sdale (Redesd. PI. 9), as to which it is .said in 
Wigram on Discovery, 2d edit. 285, ‘ that a pl.aintiff is entitled to 
a di.scovery of the case on which the defendant relies,—that, is, that the 
plaintiff is entitled to know what the case is, —admits of no doubt?’” 
That case .seems to me to be decisive. 

WlLlijAMS, J.—I agree with my Lord. It is very material that 
there should be no misunderstanding as to the rule upon this subject. 
By allowing these interrogatories, I do not think we shall be at all 
interfering with the rule which excludes a party from prying into the 
evidence by which his adversary’s ca.se is to be supported. It is no 
violation of that rule to hold that a defendant may be interrogated 
in order to show that his defence is naught. 


WiLLES, J. —I entirely agree with the rest of the court that these 
interrogatories ought to be allowed. I retain the opinion I expressed 
in Bartlett v. Lewis, 12 C. B. N. S. 249 (E. C. L. R. vol. 104). We 
are not to be hampered, in administering the law under the Common 
Law Procedure Act, by the rules which regulate the practice of the 
Court of Chancery in the case of discovery. A flood of light, how¬ 
ever, is thrown upon the subject by the elaborate judgment of Lord 
Cottcnham in the case I adverted to, of The Attorney-General v. The 
^Corporation of London. “Nothing can be more clear,” says 
-I his Lordship, “from authority and universal practice, than 
that a plaintiff is entitled to discovery, not only of that which con¬ 
stitutes his own original title, but that he is also entitled to a dis¬ 
covery for the purpose of repelling what he anticipates will be the 
defence. Since replications have been disused, the plaintiff endea¬ 
vours to obtain what ho before would have got by a replication, by 
anticipating the defence if he knows what it is, and alleging those 
facts which, if true, would show that the defence is not available 
again.st him. An ordinary instance of this is a release which the 
plaintiff thinks he can impeach; in such a case the bill leaves un¬ 
touched the question of the original title, but anticipates that the 
defendant will set up a release, and on this supposition charges that 
which would prevent the operation of the release. But a more ordi¬ 
nary case, and one more adapted to the immediate circumstances of 
the pre.sent, is, where a plaintiff anticipates the defence of purchase 
without notice. In this case the plaintiff makes the defendant pretend 
a purchase without notice, and then charges circumstances which 
would show that there was notice, so as to destroy the defence which 
he thinks will be set up. This is the ordinary method, where the 
plaintiff can anticipate what the defence will be; but, if a defence 
may be .set up which he cannot anticipate, the universal practice, in 
order to meet the whole of the defendant’s c.ase, is, to ask the defend¬ 
ant what his defence is. It w.as said in argument that an answer has 
only two objects, the one for affording to the plaintiff the discovery 
of that which constitutes his title, and the other for enabling the 
defendant to set up what he relies upon as his defence; but I appre- 
nend that there is, on the part of the plaintiff, a right in addition to 
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that which is stated in this proposition, and *that, independ- 
ently of discovery to show his title, he is entitled to a dis- *• 
covery to repel the defence which he expects will be set up against 
it.” And, after referring to some authorities, his Lordship proceeds, 
at p. 260, to say : “ We have already seen that the plaintiff is entitled, 
not only to a discovery of that which constitutes his title, bat also to 
a discovery of everything which may enable him to defeat the title 
which is expected to be set up against him. In the cases of Jones v. 
Davis, 16 Ves. 262, Evans v. Harris, 2 Ves. & B. 361, and Harland 
V. Emerson, 8 Bligh. N. S. 62, this is very distinctly stated and recog¬ 
nised as the practice of the court: and in Stroud v. Deacon, 1 Ves. 
sen. 37, where the bill charged that a deed, which was the defendant’s 
title, contained evidence which would defeat it, the defendant was 
compelled to answer. Now, it is also perfectly clear, that, if the 
defendant pleads a deed which con.stitutes his title, he cannot be com¬ 
pelled to produce it, because it is his own title, and not that of the 
plaintiff: but, if the plaintiff alleges that that deed contains something 
which would show or support his (the plaintiff’s) title, the defendant 
is bound to answer an interrogatory founded on that allegation, be¬ 
cause, although the deed is the defendant’s title, it may be the most 
important part of the evidence of the plaintift', who may find in it a 
recognition of that which, if true, would supersede the title set up by 
the instrument itself.” 

Keating, J.—I entirely agree with the view taken by the rest of 
the court: and I think that the exposition of the rule which has now 
been given will be very beneficial. The matter will be dealt with at 
Chambers in accordance with the principles above laid down. 

Rule accordingly. 


*MAKEHAM and Another, Assignees, &c., u. CROW. Feb. 1 . [*847 

In an action by assignees of a bankrupt to recover the price of machinery supplied hy the 
bankrupt,—the court allowed the defendant to plead an equitable pica of set-off for unliquidated 
damages arising out of the same contract. 

This was an action for the price of certain machinery sold and 
delivered by the bankrupt to the defendant. The defendant having 
a counter-claim for unliquidated damages for non-performance of the 
contract on the part of the bankrupt, 

Hannen, on a former day in this term, moved for leave to plead an 
equitable plea of set-off, setting up that claim. He submitted, that 
though, under the 6 G. 4, c. l 6 , a set-off for unliquidated damages 
was not allowed,—Bell v. Carey, 8 C. B. 887 (E. C. L. R. vol, 65),—■ 
yet that, since the 171st section of the 12 & 13 Viet. c. 106, and the 
153d section of the 24 & 25 Viet. c. 134, which enable a creditor to 
prove for unliquidated damages, the objection to such a plea no longer 
existed, for that every claim which can be proved may now be set off. 

A rule nisi having been granted, 

IIoll showed cause.—This is an attempt to set off a claim for un¬ 
liquidated damages; and is founded upon the 171st section of the 
12 & 18 Viet. c. 106, which enacts, that, “where there has been 
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mutual credit given by the bankrupt and any other person, or where 
there are mutual debts between the bankrupt and any other person, 
the court,” that is, the Court of Bankruptcy, “ shall state the account 
between them, and one debt or demand may be set against another, 
notwithstanding any prior act of bankruptcy committed by such 
bankrupt before the credit given to or the debt contracted by him; 
and what shall appear due on either side on the balance of such 
account, and no *more, shall be claimed or paid on either side 
^ respectively; and every debt or demand hereby made provable * 
against the estate of the bankrupt may also be set off in manner 
aforesaid against such estate, provided that the person.claiming the 
benefit of such set-off had not, when such credit was given, notice of 
an act of bankruptcy by such bankrupt committed.” This is but a 
re-enactment of the 6 G. 4, c. 16, s. 50. The 153d section of the Bank* 
ruptcy Act, 1861, provides for proof in respeet of unliquidated 
damages. It enacts, that, “ if any bankrupt shall at the time of adju¬ 
dication be liable, by reason .of any contract or promise, to a demand 
in the nature of damages, which have not been and cannot be other¬ 
wise liquidated or a.scertained, it shall be lawful for the court acting 
in prosecution of such bankruptcy, to direct such damages to be 
assessed by a jury, either before itself or in a court of law, and to 
give all necessary directions for such purpose; and the amount of 
damage, when assessed, shall be provable as if a debt due at the time 
of the bankruptcy; provided that, in case all necessary parties agree, 
the court shall have power to assess such damages without the inter¬ 
vention of a jury or a reference to a court of law.” Therefore, the 
amount of the damages must be ascertained before they are provable, 
and consequently before they are capable of being set oft’. The object 
evidently was to keep the matter under the control of the Court of 
Bankruptcy,—an object which will be altogether evaded if a plea of 
this sort is allowed. 


Hannen, in support of the rule.—The defendant seeks to plead this 
plea by way of equitable defence, on the ground that it would be in¬ 
equitable to allow the plaintifts to recover the full contract price for 
*84-61 machinerjq when the defendant may have a right to *re- 
cover damages to a larger amount under the same contract. 
The Court of Bankruptcy has no power to restrain the action in this 
court. Under the 171st section of the 12 & 13 Viet. c. 106, any 
claim that is provable may be set oft". It is true that the 153d section 
of the 24 & 25 Viet. c. 134, empowers the Court of Bankruj)tcy to 
investigate the claim for unliquidated damages before a jury: but 
that does not alter the legal nature of the claim. Mutual credit is 
entirely the creature of the bankrupt law; and yet mutual credit is 
now pleaded. 

Per Curiam. —We think the plea should be allowed, the plaintiffs 
being at liberty to reply and demur. Eule absolute. 
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BARRY V. BARCLAY. Jan. 29. 

In ac action of slander, the defendant having obtained an order for the examination of two 
witnesses (whose names were given) in Australia,—tbo court, upon a motion to rescind the 
order, imposed as a term that the defendant should state what it was that he expected the wit* 
nesses to prove. 

This was an action for slander. The cause being at issue, the de¬ 
fendant obtained an order for the examination of certain witnesses in 
Australia. The affidavit upon which the order was granted was made 
by the defendant’s attorney, who swore "that John Upward, of Ade 
laide Street, Brisbane, Queensland, in the colony of Australia, and 
W. G. Greenhill, of Egmont, near Wesibury, Launceston, Van Die¬ 
men’s Land or Tasmania, are material and necessary witnesses for the 
above-named defendant in this cause, and I verily believe that the 
said defendant cannot proceed safely to the trial of it without their 
evidence; that the said John Upward is at present residing at Bris¬ 
bane aforesaid, ♦and that the said W. G. Greenhill is at pre.sent r»o-A 
residing at Egmont, near Westbury aforesaid, out of the juri.s- ^ 
diction of this honourable court; that the above-named defendant has 
a good defence to this action on the merits, as I am instructed and 
verily believe; and that this application is made bona fide for the 
purpose of procuring the evidence of the said John Upward and W. 
G. Greenhill, and not for delaying the plaintiff in the trial of this 
action, or otherwise.” 

Ballantine, Serjt., now moved to rescind this order.—He referred to 
Castelli v. Groom, 18 Q. B. 490 (E. C. L. R. vol. 83), where it was 
held to be in the discretion of the court to refu.se a commission, if 
sufficient ground be not shown for requiring it. There, the Court of 
Queen’s Bench refused a cornmi.ssion, where the only specific ground 
assigned was, that the parties were resident and one carrying on*busi- 
ness in distant places abroad (Leghorn and Constantinople), and that 
they made the application bona fide. Lord Campbell said: “ I do not 
lay down as a general rule that there may not be a commission to ex¬ 
amine parties abroad on their own behalf. But it lies upon them to 
show that such a commission would be conducive to the due adminis¬ 
tration of justice: it is not enough to represent merely that they are 
living out of the jurisdiction of the court. If an examination abroad 
were granted on such terms, the mischief evidently follows, that re¬ 
course would constantly be had to this practice, by parties commenc¬ 
ing suits, and not wishing to be examined in court.” [Willes, J.— 
Was the case where Lord Wensleydale laid it down that a commission 
for the e.xamination of witnesses is of right when applied for in due 
time, cited there?] It appears not. [Williams, J.—Unless the 
party who makes the affidavit is guilt}' of perjury, justice cannot be 
done without a commission.] At all ^events some account r.ggj 
ought to be furnished of what it is that, the proposed witnesses *- 
are expected to depose to. 

Ekle, C. j.—I do not think we should be justified in depriving the 
defendant of his commission. But, under the circumstances, I think 
it reasonable that the defendant or his attorney should state what it 
is he expects the witnesses to prove. The matter may go back to 
Chambers for that purpose. 
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The rest of the court concurring, 
Ballantine withdrew his motion. 


BULL and Another v. CLARKE. Jan. 30. 

Upon n motion for an inspection of the plaintiffs' books, which the defendant alleged to bo 
necessary for the purpose of establishing n set-off in respect uf commission which he claimed 
on sales effected by the plaintiffs through his introduction.—The court granted the rule, although 
the plaintiffs swore that there wos no agreement to allow the defendant any commission ; but 
held that the pl.'iintiffs were entitled to seal up oil those parts of the books which they pledged 
their oath that the defendant had no interest in. 

This was an action for goods sold and delivered. The defendant 
pleaded a set-off in respect of commission upon sales of wines and 
spirits to persons introduced to the plaintiffs by him, pursuant to an 
alleged agreement. 

The defendant, in order to enable him to make out his claim for 
commission, obtained an order “to inspect and take e.xtracts from the 
plaintiffs’ ledgers.” He accordingly attended at the counting-house 
of the plaintiffs on the 19th of December last, and, a ledger being 
produced, he went through a great portion of the index, and selected 
therefrom the names of a number of persons, and claimed to inspect 
the accounts of such persons, some of which he was allowed to in- 
*8'91 ‘lacing admitted that tho.se customers had been intro- 

duced by him, but others of which accounts the plaintiffs 
refused to allow him to inspect, alleging that some of them had been 
wholly contracted prior to 1853 (at which time the alleged agreement 
to allow the defendant commission was first entered into), that others 
of them had partly been contracted prior to 1853 and partly since, 
and that the defendant had not introduced the customers; and as to 
the remainder, that, although contracted subsequently to 1853, the 
defendant had not introduced the customers, and therefore was not 
entitled to inspect those accounts at all. 

On the 24th of December, a summons was taken out, calling upon 
the plaintifls to show cause why the defendant should not have a 
further and better inspection of their ledgers, pursuant to the former 
order. On this summons coining on for a hearing, the learned judge 
referred the matter to the court. 

T. Sailer, on a former day, accordingly obtained a rule nisi for a 
better inspection. In the affidavit produced in support of the motion, 
the defendant stated that he claimed to have introduced to the plain¬ 
tiffs all the persons whose names were mentioned in a li.st annexed, 
and several others; and tliat he claimed commission upon the accounts 
of all such persons, and that whether the same were contracted prior 
or suh.sequently to the year 1853, as by his agreement with the plain¬ 
tiffs be was to have such commission not only upon future but past 
accounts. 

J. Brown now showed cause, upon affidavits denying, that, in the 
year 1853, or at any other time, it was agreed between the plain¬ 
tiffs and the defendant that the plaintifls should pay the defendant a 
commission of ol. per cent., or any other commission, upon all or 

3 might thereafter supply in the 
le defendant’^ agency and upon 
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his introduction or otherwise; and that the defendant had been 
allowed to inspect and take extracts from all accounts entered in 
the plaintiffs’ ledgers that would in any way assist him in proving 
his case; and that.the accounts entered in such ledgers which the 
plaintiffs had refused to allow the defendant to inspect and take 
extracts from, related to matters in which the defendant had no 
interest, and as to which he had no right to inquire. The de¬ 
fendant is bound by the answer which the plaintiffs have given 
in their affidavit. This is the rule in equity, which, though it does 
not absolutely bind, will materially influence the judgment of this 
court. In The Sheffield Canal Company v. The Sheffield and Roth¬ 
erham Railway Company, 1 Phill. R. 484, under the usual order for 
the production of books, &c., with liberty to seal up on affidavit such 
parts as did not relate to the matters in question, the defendants had 
produced a book with certain pages sealed up, and had made the re¬ 
quired affidavit. The plaintiffs afterwards, on an affidavit of facts 
leading strongly to the inference that one of the pages sealed up did 
relate to the question in dispute, moved that the defendants might 
produce the book unsealed: but the motion was refused, although 
the defendants declined to answer the plaintiff’s affidavit. In Wigram 
on Discovery, § 5, it is said : “ The exercise of a jurisdiction of this 
nature cannot be otherwise than pregnant with danger to the interests, 
of those against whom it may be enforced, unless careful provision 
were made for guarding against its abuse.” In § 317, the learned 
author says: “The great difficulty which the court is sometimes 
under in refusing to make an order for the production of documents, 
arises from the consideration that it is *giving final effect to 4 }ro,-ji 
the oath of the defendant (the interested party) upon the plain- *- 
tiff’s right to discovery,—a difficulty which is increased by the observ¬ 
ation, that, from the nature of documentary evidence, the defendant may 
be swearing to that which is rather matter of law than of fact, or at 
least a mixed question of law and fact. The whole of the plaintiff’s 
case may hinge upon a point like this. On the other hand, it 
must be observed, that, in refusing to make an order for the pro¬ 
duction of a document, a court of equity deprives the plaintiff of 
no evidence to which the law entitles him, and which be can obtain 
without the aid of a court of equity. A court of equity professes to 
do no more than add to that evidence which the plaintiff can obtain 
without its assistance such admissions as he may obtain by the ex¬ 
amination of the defendant upon oath. Nor is this technical view of 
the case unsupported by more general reasoning. The bill may be 
filed, not to prove a case known or even believed to be true, but to 
elicit discovery for the chance of what may appear from the defend¬ 
ant’s answer and an inspection of his papers. Now, it has been shown, 
that, in some cases, there is no form of pleading by which a defendant 
can by demurrer or plea protect himself from all discovery, however 
false the bill may be. The difficulty suggested is, therefore, strictly un¬ 
avoidable. The oath of the defendant niusl be received or the defend¬ 
ant must be without the means of a defence which in truth belongs to 
him,—a proposition too absurd for argument.” This principle is 
further exemplified by the ca.se of Adams v. Fisher, 3 Mylne & Cr. 
526, referred to in Wigram, § 153. There the plaintiff", as personal 
C, B. N. S., VOL. XV.— 32 
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representative of a deceased testator, stated by his bill that the de¬ 
fendant Fisher had acted as his solicitor, and had, in that character, 
received various sums of money on account of the testator’s estate 
for which he *had not accounted, and that he bad in his pos- 
se.ssion books and papers relating to the testator’s estate, and 
called for a schedule and production of such books and papers, and' 
also prayed an account. The defendant admitted collecting the estate 
of the testator, and the posse.ssion of books arid papers relating to the 
estate, and set out a schedule of them, but insisted that he was not the 
plaintiff’s solicitor, but the solicitor of Fisher, who was the person 
employed*by the plaintiff" to collect the estate, and that he was ac¬ 
countable to Fisher only, and not to the plaintiff. Upon a motion 
for the production of the documents in the schedule, the Lord Chan¬ 
cellor (Lord Cottenham) refused the motion. In the course of the 
argument, he said,—" Suppose a bill is filed by a person claiming to 
be a creditor or legatee, or in any other assumed character, and the 
defendant denies that the plaintiff is what he is alleged to be, but 
states, on the contrary, that he is a perfect stranger, and denies, in 
short, everything on which the plaintiff proceeds, but, not having 
protected himself by plea, he is obliged to answer,—is the plaintiff", 
as a matter of course, to ask for all the documents in the po.ssession 
of the defendant which relate to any of the matters introduced in the 
bill ? I only want to know how far you carry the principle,—whether, 
as a mere matter of course, documents which, if the defendant’s alle¬ 
gation is true, have nothing to do with proving the case made by 
the bill, are to be produced for the plaintiff’s inspection. If a bill is 
filed by a person as a creditor, and he asks for all the title-deeds of 
the real estate, is the plaintiff" entitled to see the title-deeds of a 
per.son’s estate because he calls himself a creditor, which the defend¬ 
ant denies that he is?” And, in giving judgment, his Lordship says; 
“Here the del"endant has (htnied the plaintiff's intereel: he has on the 
*ore-] record stated that *which, as it stands, in my opinion excludes 
the plaintiff" from instituting the suit against him. As long as 
that stand.s, I think the plaintiff is not entitled to .see the documents.” 
[Williams, J.—Do you deny the right of the defendant to look at 
the ledger to ascertain (the thing being disputed) whether or not A. 
B.’s account began prior to 1858 ?] It is submitted that the defend¬ 
ant can have no right to inspect that which the plaintift"s aver on oath 
to be a thing in which the defendant has no interest and which can¬ 
not therefore form part of his case. The mischief done by granting 
inspection of that which the party is not entitled to inspect cannot be 
undone. There is every reason, therefore, why the answer of his op¬ 
ponent upon oath should bind him. 

T. Sailer, in support of his rule.—The plaintiffs have no right to 
decide by their oath that which is the issue for the jury. 

Erle, C. J.—I think the defendant is entitled to inspect all the ac¬ 
counts in which he is interested subsequently to 1852. The plaintift"s 
may seal up all that they pledge their oath that the defendant has no 
concern with. 

The rest of the court concurring. Rule absolute. 


END OF HILARY TERM. 
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IN THE HOUSE OF LORDS. 


HENRY LORD BISHOP OF EXETER and J. H. COATES 
BORWELL, Clerk, Plaintiffs in Error: PETER CHARLES 
MARSHALL, Clerk, Defendant in Error. Jum 26, 27, 1866. 
Feh. 21, 22; Jxihj 1, 2, 3, 4; Av.g. 5, 1867. March 3, 1868.(a) 

The Canons of 160.1 have not been allowed and reecired so as to form part of the law of 
England, and bind the laity as well as clergy (Middleton v. Crofts, 2 Atk. 650, 2 Str. 1056, 
confirmed). But even if binding on the clergy,—then, 

The 39th Canon of 160-1 applies only to the institution of a presentee to a benefice. 

The 4Sth Canon of 1603 does not apply to a presentee to a benefice, but does apply to a per¬ 
son seeking to be admitted as curate to an existing incumbent. 

The right of a patron to present to a benefice is a legal right, subject In its exercise to the 
bishop’s right to examine into the fitness of the presentee, and to reject him for sufficient ground. 

A clerk who has held preferment in one bishopric is not, on being presented to a living in 
another bishopric, bound, as a condition precedent to bis examination on the question of fitness, 
to produce letters testimonial and commendatory from bis former bishop. 

In ^uare upon a rejection of the patron’s presentee, the bishop’s plea must state not 

only that the presentee is not a fit person, but also in what respect be is not fit, aud state it in 
such a manner as will enable the patron to take issue on the objection, and a proper tribunal 
to judge of its soundness. 

An allegation in the plea that the bishop bad good reason to believe that the presentee had 
been guilty of an attempt to commit simony is not sufficient:— 

Semble^ that a plea alleging presentation by tbo bishop as on a lapse must allege notice to 
the patron of the circumstances under which the bishop would so claim to present. 


This was an appeal against a decision of the Court of Exchequer 
Chamber, which bad confirmed a previous judgment of the Court of 
Common Pleas. 

Mr. Marshall was the patron of the rectory of Tregony, in Cornwall, 
in the diocese of Exeter. Ue was also a clergyman, and had him¬ 
self been the incumbent of that rectory, but resigned it on the 3d of 
August, 1857, and on the 9th of January, 1858, presented thereto 
John Reid, Clerk, a clergyman who had previously held a living in 


(a) Law Rep. H. of L. (3 Kng. A Ir, App.) 17. 
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the diocese of Manchester. On the 16th of January, Mr. Reid per¬ 
sonally applied to the Bishop of E.Keter for admission and institution 
to the rectory of Tregony, aud then produced to the Bishop the fol¬ 
lowing paper:—“To the Right Rev. Henry Lord Bishop of Exeter. 
We whose names are hereunder written testify and make known that 
the Rev. John Reid, M. A., Clerk, formerly of St. John’s College 
Cambridge, and late of the rectory of Claughton, in the county of 
Lancaster, presented to the rectory of Tregony with the vicarage of 
Cuby annexed, in the county of Cornwall, in your Lordship’s diocese, 
hath been personally known tp us for the space of three years last 
past, that we have had opportunities of observing his conduct, that 
during the whole of that time we verily believe that he lived piously, 
soberly, and honestly, nor have we heard anything to the contrary 
thereof, nor hath he at an\’ time, so far as we know or believe, held, 
written, or taught anything contrary to the doctrine or discipline of 
the United Church of England and Ireland. And, moreover, we 
believe him in our consciences to be, as to his moral conduct, a person 
worthy to be admitted to the said benefice. In witness, Ac. 

W. B. Grenside, M. a., Yicar of Melling, county of Lancaster. 

J. M. Wright, Rector of Tatham, in the county of Lancaster. 

Richard John Shields, Incumbent of Hornby, in the county 
of Lancaster.” 

This paper was accompanied by the following certificate from the 
Bishop of Manchester :—“ The subscribers are beneficed in the diocese 
of Manche.ster. . Mr. Reid was long non-resident on his benefice, but 
I know no reason why he should be legally hindered from being 
allowed to take other duty. J. P. Manchester.” 

The Bishop of E.xetcr informed Mr. Reid at that time that he (the 
bishop) required other and farther testimony from the Bishop of 
Manchester, according to the ecclesia.stical laws, of Mr. Reid’s honest 
conversation, and ability, and his conformity to these laws. 

A correspondence ensued between the Bishops of Exeter and Man¬ 
chester and the brother-in-law of Mr. Reid. No other testimony was 
ever presented to the Bishop of Exeter, aud on the 1st of March, 
1858, the living having been vacant upwards of si.x months, the 
Bishop of Exeter collated, as upon a lapse, the Rev. Mr. Borvvell tc 
the living. It did not appear that any notice of his intention to do so 
had been given to Mr. Marshall, the patron. 

In December, 1858, Mr. Marshall brought Quare Iinpedit against 
the Bishop of Exeter aud Mr. Borwell. The defendants joined in 
pleading. Mr. Borwell pleaded that he was parson impersonate of 
the said church by the collation of the bishop. The bishop pleaded 
that he did not claim anything in the said church except as Ordinary. 
The pleadings then alleged that Reid brought testimony from the 
bishop of the diocese of Manchester, “ which he, the Bishop of Exeter, 
held not to be, and which was not, sufficient testimony, according to 
the ecclesiastical laws of England, of the said John Reid’s honest 
conversation, ability, and conformity to the ecclesiastical laws of 
England, or such testimony as he (the Bishop of Exeter) was bound 
and ought, by the laws ecclesiastical of England, to require, and have, 
and receive from the bishop of the said diocese whence the said John 
Reid had come, and in which he had so as aforesaid lately held a 
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benefice and cure as aforesaid”;(a) that the Bishop of Exeter required 
farther and sufficient testimony from the Bishop of Manchester, but 
that it was never brought; but, in fact, the Bishop of Exeter “before 
such collation as. hereinafter mentioned had received from the Bishop 
of Manchester, and otherwise, farther testimony from which he (the 
Bishop of Exeter) was induced to believe, and did believe, and had 
good and sufficient reason for believing, that the said John Eeid, 
whilst a beneficed clergyman, had attempted to commit simony, and 
that be was not a fit person and proper to be admitted, and by reason 
of the premises, &c.,” a lapse having occurred, he (the Bishop) collated 
Mr. Borwell, &c. 

The replication took issue on the pleas, and farther denied the alle¬ 
gation of an attempt to commit simony, and then set out the testi¬ 
mony of the three clergymen and the certificate of the bishop, and 
alleged that the Bishop of Exeter required from the said John Reid 
a farther testimony, but that he never gave notice to Reid or to the 
plaintiff (Marshall) that he required such farther testimony to be 
brought to him within any fixed or specified time, or that he would 
not receive the same after the lapse of si.x months from the avoidance 
of the living, or that he had finally determined not to wait longer, 
and to persist in his objections to the first testimony as insufficient; 
that negotiations continued between the Bishop of Exeter and John 
Reid for farther testimony, and that neither Reid nor the plaintiff 

(a) The ancient law of the church specially relied on by the bishop, was alleged to be in the 
Canons of 160.3. The 31Uh of these Canons is headed Cautions for Institution of Ministers 
into a Bcnelice ;** and is in these words: <*No bishop shall institute any to a benefice who bath 
been ordained b}’ any other bishop, except he first have sent him his letters of orders, and 
bring bin) a sufficient testimony of his former good life and behaviour, if the bishop shall 
require it, and lastly, shall appear upon duo examination to be worthy of tbo ministry.*' 

The 48th Canon entitled ''None to be curates but allowed by the bishop,** was in these 
words; '*No curate or minister sh.all be permitted to serve in any place without examination 
and admission.of tbo bishop of the diocese or ordinary of the place having episcopal jurisdic* 
lion, in writing under bis hand and seal, having respect to the greatness of tbo cure and meet- 
ness of the party; and the said curates and ministers, if they remove from one diocese into 
another, shall not bo by any mohns admitted to serve without testimony of the bishop of the 
diocese or ordinary of the place as aforesaid wbeoeo they came, in writing, of their honesty, 
ability, and conformity to the ecclesiastical laws of the Church of England. Nor shall any 
serve more than one church or chapel upon one day, except that chapel bo a member of the 
parish church, or united thereto, and unless the said church or chapel where such a minister 
shall serve in two places be not able, in the judgment of the bishop or ordinary as aforesaid, 
to maintain a curate.** ^ 

The Canons in question are thus given in Cardwell’s Synodalia, pp. 187, 192. 

* “.39. fjjtHCopng minittnini (^ucinvis ab alio eptneopo ordinutitm, t« hcncficinm aliqnod dt 

eaelero inntituet, nisi qui literas ordiuationis suae ddem ostcuderit, ef de morum koiiestate, vitogue 
probabili congruum testimonium, episcopo id postulants, exktbuerit; ac nisi debits examiuatus, 
ministerio suo diguus inteutus fusrit.'* 

“48. Nulli curato ministro pennittstur xdlibi ctirac animarum insenire, nisi prius per spis^ 
sopum disreesauum, vel loci ordiuarium spiscopali jurisdictions pra^dictum examinutus ac aditinsus 
fucrit, sjusque rei testimonium manti cpiacopi et sigillo cousignatum ohtinusrit: hahito semper 
respcctn turn ad curne ipsius maijnitudinsm turn ad pernonae admittrndac hahilifutem. Qninitiam 
dicti curafi st ministri siquando ex uoa ditreesi in alteram trnnsivriut, nequagunm n<l mram ullam 
exercendam admittentur, nisi episcopi, ejus dixcescos nude advsnertut, vcl loci nrdiuai'ii (ut supra) 
Uteris testimouialibus de ipsoruin houesta couvcrmitione, et ctoi/onnifnte ad cn-frMinuticas rrgni 
Anglicani leges muniti acccsseritit. AVc fcro eornm cuilibet liciturn erit, pluribun tpiam uni ecclc^ 
nae uut capellae uno eodvmqne die miuistrare, nisi forsan capella ilia eccltsiae parochialis mem- 
brum existat, aut tidtm unita, vel nisi ecclcsia aut capella, cut taliter inscrvict, judieio rpiscopi vtl 
i^dinarii (u< supra), curato alendu non sujp.cerit,'* 
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ever had any notice from the said bishop, nor ever, in fact, knew, 
before the collation of Mr. Borwell, that the said bishop would or did' 
claim to collate any clerk to the said church; and except asafore.said, 
the said bishop never, at any time before the said collation of Mr. 
Borwell, refused to admit, institute, and induct Mr. Reid as the plain¬ 
tiff’s clerk. 

The plaintiff also demurred generally to the plea. The ground of 
demurrer was, that the facts set forth did not show any lapse entitling 
the bishop to collate. The defendants took issue on the first, and 
joined issue ou the second replication, and they joined in the demurrer 
to the plea, and they also demurred to the replication. The ground 
of demurrer was, that the replication did not show that lapse had not 
duly occurred. 

The court on the argument on the demurrer held the plea to be 
bad, and the replication to be good,(rt) and ordered that a writ to 
admit should issue, but execution of this judgment was stayed till 
after trial and the assessment of d^nages. The cause was tried at the 
Spring Assizes for Cornwall in 1860, before Mr. Baron Channell, 
when a special verdict was found, which set forth in substance that 
the Bishop of E.xeter did not assign any other reason for not admit¬ 
ting the said John Reid than the alleged insufficiency of the paper, 
that a sufficient time had elapsed to enable Reid to obtain such farther 
sufficient testimony if he was bound and required by law to obtain 
the same. It then set out the whole of the correspondence between 
the parties, and found that the Bishop of Exeter did not give notice 
to Reid or the plaintiff that he required farther testimony to be pro¬ 
duced within any fixed or specified time, and would not receive the 
same after six months from the avoidance of the living, nor give any 
notice relative to the said matter.s, and that they did not know that 
he would persist in requiring such farther testimony and would collate 
if it was not furnished. And the verdict found the Church to be of 
the value of 390^. a year. 

Judgment was given for the plaintiff in November, 1860, and this 
judgment was affirmed on error. The case was then brought on error 
up to this House.(6) 

The judges were summoned, and on the first hearing Lord Chief 
Baron Pollock, Mr. Justice Willes, Mr. Justice Blackburn, Mr. Jus¬ 
tice Mellor, Mr. Baron Pigott, and Mr. Justice Smith attended. On 
the subsequent hearings. Sir Frederick Pollock having resigned his 
office of Lord Chief Baron, did not attend, nor did his successor, Sir 
Fitzroy Kelly, he having been previously one of the counsel for the 
Bishop of Exeter. The learned judges who attended the House were 
Mr. Baron Martin, Mr. Justice Willes, Mr. Justice Blackburn, Mr. 
Baron Pigott, and Mr. Justice Lush. 

The Attorney-General {Sir Roumlell Palmer), and Mr. Philpott, for 
the Appellant. 

It may be admitted that the canons of the Church are not, in the 

(а) 7 C. B. N. S. 653 (E. C. L. R. vol. 97). 

(б) The case was first argued in June, 1866, by the Attorney-General Sir R. Pahner (Sir F. 
Kellxff and Mr. PhUpott, were then with him.) Shortly afterwards Sir F. KeVy war appointed 
Lord Chief Baron of the Court of Exchequer. The argument for the plaintiffs in error wat 
renewed in February, 1867, by Mr. Philpott. 
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strict sense of the phrase, binding upon the laity, but they are bind- 
*ing upon the clergy. But this rule, to be deduced from the case of 
Middleton v. Crofts, 2 Atk. 650, 2 Str. 1056, is subject to this quali¬ 
fication, that, so far as the canons are parts of the ancient law of the 
church, that ancient law does bind the laity. In this way the canons 
now in question, being, in fact, declaratory of the old law of the 
church, as Lord Ilardwicke in Middleton v. Crofts plainly supposed 
they might be, are binding on the laity. 

The form of ordaining priests shows that examination of fitness 
was a necessary and strictly enforced preliminary to institution to a 
benefice. The bishop, after imposition of hands, uses the words, “ Be 
thou a faithful dispenser of the Word of God ;” and" to no one, in 
whatever rank, can be intrusted the cure of souls unless the bishop is 
satisfied of his fitness to do the sacred work.(a) This was fully dis¬ 
cussed in The Bishop of Down v. Miller, 13 Ir. Jur. 197, where it was 
held that a bishop of one diocese might forbid a clergyman to preach 
in his diocese though duly licensed to another, and having the per¬ 
mission of the incumbent of the church where he proposed to preach. 

Wherever there was cure of souls the bishop had a right to be 
satisfied of the fitness of the person presented, and if he came from a 
dift'erent diocese, the bishop had a right to require him to bring letters 
testimonial, and from the other bishop letters commendatory. In the 
case of institution, where cure of souls was necessarily connected with 
it, the bishop into whose diocese the presentee came, was bound as 
well as entitled to require letters testimonial, and commendatory. 

It had been thought in the court below that the 48th Canon, which 
mentioned these letters, was applicable only to stipendiary curates, 
but that was an error. The word “curattm" applied to any person 
invested with the cure of souls: Lyndwoode.(Z>) In that way it was 
applicable to a bishop himself: Van Espen.(c) And the statute 2 
lien. 4, c. 15, speaks of ‘‘curates in their own churches,” which shows 
that the word was then understood to include properly beneficed 
ministers, although, no doubt, the word might likewise be applied, as 
it is now, to ministers who were not beneficed. 

The ancient law, as stated by Lyndwoode, is explicit as to the 
nece.ssity for these letters commendatory. He says. Til. de Clcricis 
Periffriiiis :{d) “ Nullus allerius diocesis capellunus ad c>dchralionem, 
adhiittalur sine diocesani stii lileris, ant alUrins episcopi, dnmmodo de 
ejns fide el moribns bona sit commendatio.” And in a previous page(e) 
he defined " capeltanus" to mean “ sacerdosf and commendatitial letters 
to mean letters which bore coinhiendation or testimony of the honest 
life and good morals of the person to be ordained. In like manner 
be e.xplains, “ Sni diocesani'' of the ‘'allerius capellanus" thus: “In 
enjns diocesi nalus est, vel in enjus diocesi domiciliuni habel." There 
are many other pas.sages to the same eS'ect.(y) And so there are in 
other collections of authorities, and by other writers on ecclesiastical 


(а) Keblo, Liturgia: Bp. Bar. Sermons, Oxf. Ed. 1862; Archbp. Potter’s Trade on Cbureh 
Oovernment, Kd. 1760, p. 462; Hodgs. Forms. 

(б) Hrovincialo, Ed. 1079, p. 2^3. (c) Vol. i. p. 132. 

(i/) Prov. p. 43. (e) Prov. p. 47. 

\g) Pages 135, 139. 


Digitized by LiOOQle 




862 BISHOP OF EXETER ®. MARSHALL. H. of L. 1866-7-8. 


law: Peter de Murga;((i) Barbosa;(?;) Beveridge.(e) The Council, 
of Chalcedon, which declared the same rule, was one of the four 
general councils whose canons are recognised in the 1 Eliz. c. 1, s. 
36. The same rule is to be found in the Corpus Juris Canonici,(rf) 
and the Decretals, as collected by Raymundus,(e) express it in clear 
and plain terms. The statute 13 Edw.'l, c. 5, adopted in substance 
the declaration of the early councils as to the admission, after ex¬ 
amination by the bishop, of a fit person to be instituted, and-made 
the admission and institution conclusive against the patron for several 
reasons, the first of which is, as Lord Coke says,( 7 ) because it is a 
judicial act of the bishop, and the right to examine is expressly 
declared to be in him. (A) The existence and authority of this law of 
the Church is affirmed in Gibson,(f) and the form of statement of the 
requisites for institution and induction de.scribed in the most authori¬ 
tative books, shows that these letters testimonial were in every 
instance required. Bacon’s Liber Regis(7^) is distinct upon this point. 

In Brookes’s Abridgment(/) it is said that the Judges of the com¬ 
mon law will take notice of what is the law of the Church, and that 
it need not be specially pleaded, for which are cited the Year 
Book, 9 Edw. 3, and other authorities. Specot’s Case, 3 Leon. 198; 5 
Co. Kep. 57, does not in the least degree affect this right and duty of the 
bishop. The decision there was adverse to the bishop, but it was not 
on the ground that he had no right to examine, and to reject on exami¬ 
nation, but that in that instance he had pleaded that the man was an 

(a) Tract cle Bonef. pp. 115, 275, 278. 

(5) Dd Ofif. et Potcstato Episcopi (Ed. 1698), p. 259. 

(c) Canoncs Cons. Cbulcod. ziii., p. 129; and Pandoctro Canonum, 176; and Cod. Can. Kco. 
443. 

(d) Chap. 6, 7, 8, 9. 

(«) Ed. 1744, p. 283. There were also cited Bede's Mon. Hist. Brit, (published under the 
direction of the Master of the Rolls in 1848), p. 216; the decrees of the Council of Cbalcuthcnso, 
Johns. Can. 266; 1 Wilk. Cone. 145 ; 1 Spel. Cone. 292. [This appeared to bo a British council, 
but it was said to be doubtful in what part of England it fflt^held. llollingshead and Spoluian, 

1 Cone. 313, speak of the place as in Mcrica. Sir Harris Nicolas, Chronology of History,*' 
p. 226, gives it under the date 7S7, as a council held at Cclubyth (or Cealchythe) in Northumber¬ 
land.] Canons of the Council of Hertford, 1 ; 1 Spel. Cone. 152; The XVIE Can. of the 6th 
Gen. Council, **8lve in Trullo;*’ The Council of Winchester, 2 ftpel. Cone. 12:—of Exeter, 2 
Spel. 350 ; The Constitutions of Islip, 2 Spel. Cone. 610 ; The Canons of Reynolds, 1.322 ;—of 
Arundel, 1408; in Lynd. Prov. 47; Apostolorum Canones, 2; Bibl. Voelli, vol. ii., p. 787, 
1414 ; 25 H. 8, c. 19 : 35 H. 8, c. 16 ; Hochus de Curte, 37; Dartis Op. Comm. Ed. 1656, pp. 
149, 150, 151; Bevotus Inst. Can. bk. iv., p. 189-191; Di Murga Tract de Bon, 278; Gibs. 
Codex 800 ; Jus. Can. Univ. bk. 1, tit. xxii.,'p. 211. 

(gf) 2 Inst. 357. 

(A) 2 Inst. 631, 632. 

(i) Codex 806. 

{k) Append, p. 1281. For instilutiun, the presentation, the orders of deacon and priest must 
he shown according to the 39th Canon; then *• testimonials of his former good life and beha¬ 
viour according to the 39th Canon, and if he come out of another diocese, then a testimonial 
from the bishop or ordinary of the place from which ho comes." 

These are under “ Directions concerning the i»ropcr instruments to be brought to the bishop 
for obtaining orders, institutions, and licenses." 

But see also the next page, ‘‘ B'ur a license to a curacy," the person coming to be licensed is 
to show the bishop the nomination by the incumbent: the letters of orders; letters testimonial 
from his college, or from the neighbouring clergy where he dwelt, and 

‘^Incase becomes from another diocese then to bring letters testimonial from the bishop 
or ordinary of the diocese or place from whence he comes, according to the 48tb Canon, and 
the 8th Article of the archbishop's directions." 

(I) Quaro Imp. 12, f 168, 
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“inveterate schismatic,” which was held not to be intelligible. That 
decision was, therefore, nothing but a decision on a form of words in a 
plea to a qnare impedit; and it has been questioned, in The Bishop of 
Exeter v. Hele, Show. P. C. 88, where a plea of minns svfficicm in 
lileraturd, without stating in what particular, was held good; and in 
Re.x V. The Archbishop of Canterbury, 15 East 117, Lord Ellen- 
borough made some unfavourable comments upon it. In the present 
case, the matter is of vital importance to the fitness of the presentee. 
The matter is one of strictly ecclesiastical cognisance. It does not 
raise any question as to the right of the patron, but applies essentially 
to the fitness of tlie presentee. The bishop had a right to require 
these letters commendatory, and to send back the presentee thiU he 
might procure them; if he did not procure them, the lapse occurred, 
and the bishop had a right to present. There was no need to allege, 
in the plea, a refu.sal to admit, and such an allegation would be con¬ 
trary to the fact, for both sides agree that there was no refusal at all. 
The bishop sent away the presentee that he might bring a sufficient 
testimonial; he brought none at all, and so the lapse occurred. This 
was good, according to a case in the Year Books, 14 H. 7, 11. T., pi. 4, 
fol. 21; 15 II. 7, E. T., pi. 2, fol. 6, w'here the bishop commanded the 
clerk to come again within three days; he did not come for six months, 
and'the bishop collated as upon a lap.se; and it was held good, though 
without notice to the patron. So in Anonymous, Dyer 277 (56), 
the general right of the bishop upon lap.se was recognised. And 
in the ease of a grammar school it was expressly held to be a good 
return to a mandamus commanding the bishop to grant a licen.se for 
a grammar school, that he liad suspended the granting of the license 
until the parly would submit himself to be examined “touching his 
sufficiency in learning:” Rex v. The Archbishop of York, 6 T. R. 490. 
This shows that time it.self may operate to create a lapse, and that no 
direct and positive act on the part of the bishop, such as an actual 
refu.sal to admit, is required for that purpose.- The nece.ssity and pro¬ 
priety of obeying the canons of 1603 in this respect is strongly as.serted 
by Archbishop Sancroft.(«) Then are these canons to bo applied to 
all ministers with the cure of souls, or are such persons to be admitted 
without testimonials. 

The word “curate," says Burn,(6) “is a word of ambiguous signifi¬ 
cation; sometimes, and most properly, it denoteth the incumbent in 
general who hath the cure of souls,” though, he adds, that it is 
frequently used to signify a clerk not instituted. The former and 
proper description would include rectors and vicars, and perpetual 
curates, who, in the absence of vicars, di.scharge the duty of the cure 
of souls for them, and have the same authority, and are therefore 
called cumli. In the gloss on Islip’s Constitutions,(c) curate is used 
in that sense, and principalis curuhts is spoken of. The duty of 
residing on his cure is declared, and the whole passage shows that 
curate and incumbent were con.-^tanlly treated as but one and the .same 
spiritual person. So again, Stillingfleet, “ Duties and Eights of Paro¬ 
chial Clergy,”((7) says ; “ The cure of souls is personally committed to 

(«) D’Oyly's Life cf Paucroft, Vol. i., p. 182; see also Cardwell’s Documentary Annals, p. 342. 

[0) Tit. Curat€9. 

ft) Lyudw. 238. (rf) Pages 220, 221. 
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him that doth undertake it. And a regard is had to the qualification 
of the person for such a trust, by the patron that presents, and tho 
bishop who admits and institutes the person so qualified. The old 
canons were very strict as to personal residence, so as to fix them in 
their cures. Our Saxon canons are clear as to the personal cure; and 
no presbyter could leave his cure and go to anotlier only for honour 
or profit. And none could go from one bi.shop to another without his 
diocesan’s leave. And when a bishop gives institution, he commits 
the cure of souls to the incumbent.” A perpetual curate is a curate, 
yet he is also an incumbent; Mason v. Lambert,(a) and he must 
satisfy the bishop on all these matters before he can claim to be 
admitted. 

The juri.sdiction of the spiritual Court in .spiritual things was 
expressly admitted in Cory v. Pepper, 2 Lev. 222, where the force of 
the canons of the church was recognised, and it was only said that 
the spiritual Court must not proceed as upon the common law for a 
penalty, but might proceed on the law ecclesiastical. And if such is 
the law, and the bishop has the right and the duty to examine the 
presentee, he must be held entitled in the discharge of this duty to 
demand that “ coii'/ruum leslimonium" which the canon requires from 
a clerk who comes into a diocese where he was not ordained, and 
where he is, in fact, as many of the canons describe him, i'lnotits. 

Sir R. P. Collier, Q. C., and Mr. Colernh/e, Q. C. (Mr. Bowen was 
with them), for the defendant in error:— 

The whole question here depends, in the first instance, on the 
sufficiency of the plea, and that question has been fully raised on the 
demurrer. 

The rights of the patron are essentially involved in this case, and 
the presentation to the Bishop of Exeter of letters testimonial, or 
commendatory letters, from the Bishop of Manchester, was not a 
condition precedent to the institution of the presentee. Assuming, 
however, that such testimonials were necessary to be produced, suffi¬ 
cient testimonials were produced, and the mere declaration of the 
bishop that he did not consider them sufficient was not enough. It 
should have been distinctly stated in what respect they were insuffi¬ 
cient in order that issue might be taken on the matter so a.s to be 
determined by a competent tribunal. There was no such statement 
of insufficiency in the plea, which was defective in that respect. 
Lastly, even if the testimonials were insufficient there was no allega¬ 
tion of notice to the patron that they Were so, and that the bishop 
meant to insist on their insufficiency and would present as on a lapse. 
[Mr. Philpotl stated that the bishop insisted that he was not bound 
to give notice, as might, by possibility, be required in an ordinary 
case, for that the patron here was himself a spiritual man and not a 
mere lay patron.] 

Sir R. P. Collier, continued:—That made no difference. The right 
of presentation is a temporal right: Godolphin :(/i) and as to the ex¬ 
ercise of it there is no distinction between lay and clerical patrons. 
The canon law is not binding on any patron unless where it is shown 
to have been adopted in this country, so as to become part of the 

(n) Cripp3’ Laws of tho Church and Clergy, p. 1C7. 

(t) Kepert. Can. o. 3, p. 31, 
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common law: Middleton v. Crofts, 2 Atk. 650, 2 Str. 1056; Phillips 
V. Bury, 1 Lord Eaym. 5. But even by the canon law itself this plea 
would not afford a sufficient answer to the action. The Statute of 
We.stminster 2 did not create the remedy by quare impedit, but only- 
regulated its operation: Coke’s Institutes.(o) Caudrey’s Case, 5 Co. 
Eep. “ Of the King’s Ecc. Law” i., and Articuli Cleri, with Coke’s 
commentary thereon, show how far the rights of the bishop extended 
in such a case. Quare impedit is a common-law action, and the bishop 
must plead such a plea as will be good at common law. There was 
a long struggle between the clergy and the laity on the subject of the 
authority of the Church, which Seldeu refers to,(i) and in the 51 
Edw. 3 there is a statute passed which is thus stated in Cotton’s Tower 
Eecords, p. 148: “ The Commons pray that no order be made at the 
petition of the clergy without the assent of Parliament;” to which 
the answer of the King is, “Let this be more specially declared.” 
There is no doubt that a bishop has the right and the duty to examine 
as to the idoneity of a j)resentee, but if he takes objections on a 
ground of ecclesiastical law, he must give notice to the patron, so that 
they may be tried by the archbishop; if on grounds of a temporal 
kind, he must state them, and the nature of them, so that they may 
be traversed, and be tried by a jury. In every case there is an appeal 
against the decision of the bishop. But among all the grounds of 
rejection of the presentee to a benefice, there is none founded on the 
non-production of letters testimonial. Such a person is not bound to 

f iroduce them. That obligation may lie upon others, but it does not 
ie upon him. The plea here alleges what, if it could be supported, 
would amount in substance to this, that if the presentee was idoneous, 
and if the testimony to his character given by any number of clergy¬ 
men was sufficient, still, if he did not bring from the bishop of the 
diocese whence he came letters commendatory to the bishop of the 
diocese where he was presented, the latter would have the right to 
reject him. There is no such law. If it existed, it would enable any 
bisho.p of one diocese to prevent a clergyman going into another 
diocese, and would enable the other bishop, from any motive of 
caprice, to refuse to receive him, and the patron and the presentee 
would alike be without a remedy. And the same would be the 
result if a clergyman had, for any cause however innocent, or even 
meritorious, been abroad for some years, and then came back to the 
diocese where ho had been formerly ordained, but a new bishop was 
there who knew him not, and who might, therefore, decline to give 
him letters commendatory. 

Even if the matter here suggested could, which it cannot, form an 
answer to the action of quare impedit, the plea is bad for not so alleging 
it that it may be traversed. The plea that no sufficient testimony was 
brought could not be put in issue so as to be tried before any spiri¬ 
tual or temporal court, and it is therefore bad: Specot’s Case, 5 Co. 
Eep. 57. It is supposed that Lord Ellenborough, in Ee.x v. The 
Archbishop of Canterbury, 15 East 117, threw some doubt on Speoot’s 
Case, but that is a mistake. On the plea of minus sufficiens 'in lilera- 
turd he showed that no trial before a jury would be satisfactory, and 
no doubt such a return mu.st be tried by the archbishop, but be did 

(a) 2 Inst. 361. 6) Preface Hist. Tithes, p. v. 
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not in tlie least degree impugn the doctrine that the bishop must 
show a good and a sufficient ground for rejection of a presentee, and 
that when it was a matter of fact it must be so set forth that it could 
be traversed and tried. And it was because minns xufficiens in litera- 
turd is a matter which can be tried by the archbishop that it was held 
sufficient in Ilele v. The Bishop of Exeter, 3 Lev. 313. 

Palmes v. The Bishop of Peterborongh, 1 Leon. 230, is decisive as 
to the question here raised. It was there held that the bishop cannot 
refuse a clerk for want of letters commendatory. That is the only 
case in which this one ground of refusal was distinctly decided on, 
yet the cases affecting causes of refusal are very numerous. They 
are collected in Viner.(rt) In Palmes’ case the clerk did not show 
letters of ordination, nor did he bring letters commendatory. The 
bishop may have founded his refusal on both objections, but the 
refusal was held bad, and it is said in general terms that “ the bishop 
cannot refuse a clerk for the want of letters testimonial.” That case 
has never been impeached. 

But supposing the Canons of 1603 to have a binding power in this 
case, then the bishop here has mistaken the canon which is applicable 
to it. He has proceeded on the 48th Canon, which really only refers 
to curates, whereas he ought to have proceeded on the 39th Canon, 
which applies to beneficed ministers. The 39lh Canon does not war¬ 
rant the demand of letters commendatory; and tlie 48th, which does 
require such letters, applies to curates only. But then it is said that 
the word " curates,” applies to those who have the cure of souls, 
without reference to anything else, and is not restricted to the sense 
in which it is used at the present day. That argument is not founded 
in fact. The 13 Eliz. c. 20, s. 2, and the 14 Eliz. c. 11, s. 16, which 
relate to livings, make a marked di.stinction between beneficed clergy¬ 
men and curates, and this distinction is recognised in Watson’s Clergy¬ 
man’s Law, pp. 311, 312; Burn’s Eccle.siastical Law, Tit. Curates; 
Bex V. The Archbisliop of Canterbury, 15 East 117, 146; and Gates 
r. Chambers, 2 Add. Ecc. Rep. 177, 19^ 

The requirement to produce “enn/jraum testimnnimn" is not intended 
to apply to a clerk who was to be instituted to a benefice. It was 
required only in the case of the non-beneficed clergy, now commonly 
described b}’ the word “curates.’’ Travelling clergy were not favour¬ 
ites in the Church in early times. At some periods the clergy appear 
almost to have been adscripti <jlehce. In Bingham’s Origines(i) it 
appears that even a bishop was hardly allowed to travel. [Lord 
Westbury ;—What is the Latin word used there for travel ?] 
Pcrejrinare: The wandering clergy were called vacaiitivi.{c) The 

(ti) Abr. tit. /‘retfiitatioii, Z. A. lirfmtnl. 

(6) 1 Biii'ihiiin’ii Originc?, bk. ii., c. 16, 8. 19, p. 215. Bishops were nofto travel without the 
letters uf their inelr(*pulitun. 

(c) 2 Biugbaiu's Origines, bk. vi., c. 4. s. 5. The laws were no less severe against all 
wandering clergymen, whom some of the ancionts call UaKavriiSot, or by way of 

reproach. Tlicy were a sort of idle persons who, having deserted the service of their own 
church, wouM fix in no other, hut went roving from place to place as their fancy or their 
humour led them. Now, by the laws of the church, no bishop was to permit any such to officiate 
in his diocese, nor indeed, so much as to communicate in bis church, and because, having 
neither letters diiiiissory, nor letters commendatory, from their own bishop (which every one 
ought to have that travelled) they were to be suspected either as deserters, or as person! 
guilty of some misdemeanour, who fled from ecclesiastical censure.” 
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canons quoted on the other side apply to clerks moving from place to 
place, and were directed against wandering clergy, and not against a 
clerk who went from one see to another in order to be instituted into 
a particular benefice. The prohibitions to one bishop to ordain a 
person coming from another’s diocese were numerous, but all these 
prohibitions related to the wandering clergy. All the.se canons were 
directed solely against persons who, to translate freely the words used 
in them, might be described as men who ran about.(n) It is clear, 
upon examining the Corpus Jures Canonici, that letters commen¬ 
datory wore not in early times required upon institution to a benefice. 
The references to Barbosa, Ostiensis, and the Constitutions of the 
Council of Hertford,(J) show that their provisions are all applicable, 
not to, beneficed clerks, but to the wandering clergy, and to them 
alone. 

The plea is bad for want of alleging notice. Ayliffo says(c) that 
the bishop may not refuse institution on caprice, but for good grounds, 
and must give notice of the unfitness of the presentee that the patron 
may present another. Burn((/) is to the same effect. It is clear that 
the law never intended that a bishop should, by his own conduct, 
make a lapse, which he could easily do if he chose simply to .say that 
the testimony was not sufficient and that he required something more, 
and then, carrying on the same indefinite objection for six months, 
could claim at the end of that time to present as upon a lapse. Be¬ 
sides, here the plea does not allege a refusal to institute, so that on the 
face of the plea itself no lapse could occur. 

The plea is bad for slating only that there was reason to believe 
that Reid had attempted to commit simony. It should have alleged, 
if it had been true, which it.was not, that he had committed simony, 
and it should have set forth the averment of fact in such a way that 
it could be traversed and tried. [The Lord Chancellor. —The 
first instance of simony was only an attempt.] 

The person now known as a perpetual curate holds a particular 
character, and is not to be likened to a curate. A perpetual curate 
resembles a beneficed clergyman, and an action may be maintained 
by his successor against him for dilapidations: Mason v. Lambert, 12 
Q. B. 795 ; which certainly would not be the case with a curate. The 
distinction between them is manifest. 

Sir i2. Palmer replied. 

The Lord Chancellor (Lord Chelmsford) proposed the follow¬ 
ing question to the Judges: — 

“ Whether upon the whole record the judgment ought to be entered 
for the plaintiff or the defendant ?’’ 

Mr. Justice Blackburn.— My Lords, I have the honour to deliver 
the joint opinion of my brothers PigcRt and Lush, and myself. 

In answer to your Lordship.s’ question, we say that, in our opinion, 
the judgment on the whole record ought to be given for the plaintiff. 
Our reasons for this opinion are as follows :— 

The right of the patron in an advowson is a temporal right of pro- 


(а) Decretals of Jur. III., bk. 3 ; lostitutioDe, tit. 7, c. 5; Corp. Jur. Can. Pars, priou Dl8> 
tinct 71, 72, 98; Lynd. De Cler. Peregr. 47, 43, 49. 

(б) 1 Spel. Cone. 1.^2, a. d. 673. 

(c) ParergoQ 299. (d) Tit Btnejic< 167. 
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perty, the exercise of which, however, necessarily affects the cure of 
souls. The clergy in early times wished to establish the doctrine, in 
favour of which, no doubt, a good deal may be urged, viz., that as 
the cure of souls was of the higher nature, and that, as the temporal 
right of the patron was but an incident to the institution to the cure 
of souls, which, according to their view, belonged exclusively to 
ecclesiastical cognisance, the jurisdiction as to the temporal rights of 
the patron was necessarily drawn into the spiritual court. But this 
doctrine was successfully resisted in England by the crown and the 
common lawyers; and since the statute of Westminster the 2d, chap 
ter 5, at all events, if not before, there can be no doubt that the 
patron has the right to sue in quare imiwdit in the temporal court to 
enforce the institution of his pre.sentee and the ouster of any clerk 
wrongfully instituted; and that the bishop must, if he defends the 
suit, by plea show the reason why he did not admit the clerk pre¬ 
sented by the patron, and that of the sufficiency of this reason in 
point of law the temporal court is to judge. 

There is no doubt that the law is that the patron can present no 
one who is not a fit person, and that the bishop is entitled to inquire 
whether the presentee is a fit person, and, if he is not, is bound to 
reject him. But in the plea in quare impcdit it is not enough for the 
bishop to say that he thowjUt, or even found, that the clerk presented 
was not a .fit person; he must state positively that he was not a fit 
person, and must- state in what respect he was not fit, with so much 
certainty and particularity as will enable the court to judge whether 
the objection is one which, if true in fact, renders him unfit, and will 
enable the patron to take issue upon it if he disputes the truth of the 
objection. • 

It is not material in the present case to inquire what degree of 
certainty or particularity in the plea w'as requisite; probably since 
the abolition of special demurrers that question will never again be 
raised. All that is important for the present case is to point out that 
the uniform course of pleading, from the earliest times, has been based 
on this,—that the finding of the bishop never concludes the patron, but 
that, whatever be the objection which the bishop thought fatal, it is 
examinable and traversable in the temporal court. This, we think 
has never been disputed, and it is not necessary to refer to any farther 
authority in support of it than the 2d Institute, p. 631. 

Now in the present case the bishop, in the latter part of his plea, 
alleges that he had <jood reason for believing that the presentee had 
been guilty of an attempt to commit simony; but he does not say 
that the presentee had made that attempt, or that the bishop could 
prove it; and, though it might be not unreasonable if the law allowed 
the bishop to require that the clerk presented to him should be not 
only untainted with proved guilt, but also free from suspicion so 
serious as to affect his utility in his cure, yet it is clear that such is 
not the law of England; nor, on the argument at your Lordships’ 
bar, was any reliance placed on this part of the plea. 

The earlier part of the plea is what w-as relied upon, and it is 
material to see what is really alleged in it. It is pleaded that the clerk 
came from a foreign diocese, that of Manchester, and that he did not 
at any time bring with him a sufficient testimony from the bishop of 
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that diocese of his honest conversation, ability, and conformity to the 
ecclesiastical laws of England, or any such testimony “ as he the said 
bishop was bound and ought by the laws ecclesiastical of England to 
require and have and receive from the bishop of the diocese from 
•whence” the clerk came. 

The plea does not say that the clerk was, on examination, found 
not fit, but that the bishop was not bound to, and did not, examine 
him at all, because, according to what he asserts is the ecclesiastical 
law of England, it was a condition precedent to his examination that 
the clerk should produce a testimony from the foreign bishop, and 
that this condition was ne'ver fulfilled. The question therefore is 
whether, by the ecclesiastical law of England, such a condition is 
imposed. If no such condition precedent is imposed by law the plea 
is clearly bad. 

On the argument, both in the court below, and at your Lordships’ 
bar, several of the Canons of 1603, and several much more ancient 
canons, were cited, which it was argued bore out this proposition. 
We do not think it necessary to enter into the inquiry whether these 
canons really, when fairly construed, bear the meaning put upon them 
by the counsel for the appellant, or not; for we are clearly of opinion 
that if the canons bear that construction they have never been 
received and allowed so as to be part of the ecclesiastical law of 
England. • 

The very able and elaborate judgment of Lord Hardwicke in Mid¬ 
dleton V. Crofts, 2 Atk. 650, relieves us from the necessity of inquiring 
into the force of the Canons of 1603. These are prescriptions to the 
clergy, and are binding upon them in all matters which are within the 
scope of the visitorial power of the Crown as head of the Church. It 
is not necessary in the present case to inquire how far that visitorial 
power extends, or how far in matters ecclesiastical the clergy are 
bound by those canons. On this we express no opinion, and we only 
desire to guard ourselves against being supposed to express an opi¬ 
nion that Convocation, with the a.ssent of the Crown, has a legislative 
power over the clergy similar to that of Parliament over all subjects. 
No such question ari.ses here ; for if the Canons of 1603 professed to 
impose a new condition on the right of a patron to present a clerk to 
a benefice, they did endeavour to affect a right of temporal property, 
and the judgment in Middleton v. Crofts, which has always been 
admired and never questioned, establishes that this was beyond their 
power. But though the Canons of 1603 could not, proprio vigore, 
impose that condition if new, yet, no doubt, they in many cases 
merely repeated the ancient law of England; and it was open to the 
counsel for the appellant to argue, as they did, that the ancient eccle¬ 
siastical law of England was to the same effect. But we do not think 
that they establish this merely by showing (supposing them to have 
none so) that the general canon law of Europe was to the effect for 
which they contend. It is stated by Tindal, C. J., in delivering the 
opinion ,of the Judges in Reg. v. Millis, 10 Cl. & F. 680, “that the 
canon law of Europe does not, and never did, as a body of laws, 
form part of the law of England, has been long settled and estab¬ 
lished law.” For which position he gives reasons, for which we refer 
your Lordships to the report of the case. 
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In Miilclleton v. Crofts (already cited) Lord Hardwicke say8:(a) 
“I have had occasion already to mention the rule laid down in 
Caudrey’s Ca.se, that such canons and constitutions ecclesiastical as 
fiave been allowed hy yeneral custom and consent within the realm, and 
are not contrary or repugnant to the laws, statutes, and customs 
thereof, nor to the damage or hurt of the King’s prerogative, are still 
in force within this realm as the King’s ecclesiastical law of the same. 
This rule is warranted not only by the reason and nature of the thing, 
but also by a strong c.xpress declaration of Parliament in the pre- 
arnlde to statute 25 Hen. 8. c. 21, concerning Peter’s pence and dis¬ 
pensations; and though in the proviso-at the end of statute 25 Hen. 
8 , c. 19, for continuing the ancient canon law until the intended 
reformation thereof should be completed, no mention is made of 
custom or usage, yet there are words of the same import; and in the 
Act 35 Hen. 8, c. 16, for prolonging that power during the King’s life, 
the proviso for continuing the ancient canons is repeated, and more 
clearly penned thus: ‘Such canons, constitutions, &c., as be accus¬ 
tomed and used here.” Here,” continues Lord Hardwicke, “rests 
the sure foundation of all ecclesiastical jurisdiction in this kingdom; 
and of this a ratit)nal and natural account is given in a manuscript 
treatise of that great and learned Judge Lord Chief Justice Hale, 
which I have perused. ‘I conceive,’ says he, ‘that when Christianity 
was first mtroduced into this island, it came not in without some 
form of external ecclesiastical di.scipline or coercion, though at first 
it entered into the world witliout it; but that external discipline could 
not bind any man to submit to it, but either by force of the supreme 
civil power where the governors received it, or by the voluntary 
submission of the particular persons that did receive it. If the former, 
then it was the civil power of this kingdom which gave that form of 
ecclesiastical discipline its life; if the latter, it was but a voluntary 
pact or submission w'hich could not give it power longer than the 
party submitting pleased, and than the King allowed, connived at, 
and not prohibited it, and thus by degrees,’ says my author, ‘intro¬ 
duced a custom, whereby it came equal to other customs or civil 
usages.’ It remains then to be inquired (proceeds Lord Hardwicke) 
whether that part of the canon law which prohibits clandestine 
marriages (that being the subject then before the court) hath been 
received and allowed in England.” 

We think that these authorities are quite sufficient to justify our 
position, that it is not enough to show that such a condition precedent 
is imposed by the general canon law of Europe, or by the Canons of 
1603; and we proceed to inquire whether such a condition has ever 
been received and allowed in England, so as to become part of the 
ecclesiastical law of the realm. 

That is a question of law, and in investigating it we cannot do 
better than follow the example of Lord Hardwicke in Middleton v. 
Crofts, and, borrowing his words, endeavour “to proceed upon sure 
foundations, which are the general nature and fundamental principles 
of the constitution, Acts of Parliament, and the resolutions and judi¬ 
cial opinions in our books, and from these to draw our conclusions.” 
He proceeds to say (what will be controverted by none) that no new 

(a) 2 Aik. 669. 
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laws can be made but by the King, with the consent of both Houses 
of Parliament. 

We think that the conelusion is irresistible, that unless this con¬ 
dition was made part of the law of England in the early times, when 
the law was being formed, it could not become so subsequently, 
except by statute. No such statute exists. That of the 36 Edw. 3, 
c. 8, which was referred to on the argument, was but a supplement to 
the Statutes of Labourers; and, just as those applied only to working 
men and not to the gentry, so did that statute apply only to chaplains 
who received wages, and not to the benefieed clergy; besides, that 
statute, after having long fallen into desuetude, was repealed by 21 
Jac. 1, c. 28 (A. D. 1623). 

If we come to the second head, the resolutions and judicial opinions 
in our books, we must observe that we know of no decision or judicial 
opinion that affords the least countenance to the supposition that such 
a condition ever was part of the law in this country. No such case 
was cited at your Lordship.s’ Bar, and, considering the great learning 
and research of the appellants’ counsel, we think we are warranted 
in assuming that none such exists. No statement of any text writer 
or work of authority was produced in favour of it, except one pa.ssage 
in Gibson’s Codex, which we cannot think of any great weight as an 
authority on a question of law. Then, when we look at the analogy 
to the well-established principles of the law, we think that the argu¬ 
ment is exceedingly strong that such a condition is inconsistent with, 
if not repugnant to, the common law. 

The statute of Westminster was passed mainly to give patrons an 
effective remedy when the bi.shop had infringed the patron’s right by 
instituting a clerk not presented by the patron. It has been followed 
by a long series of decisions, establishing that the bishop must, in 
order to defend himself in a qnare impedit, allege that the clerk pre¬ 
sented was in fact not fit, and that this is traversable. Even where 
the bishop knows of his own knowledge (or thinks that be knows, for 
it is to be remembered that he is fallible) that the clerk is criminosus, 
though he may refuse him on that ground, yet in his plea he must 
assert positively that he is criniinoiius, in order that issue may be 
taken thereon. The whole scheme of the law, in fact, is framed to 
secure that the patron may have the right in every case of having 
the bishop’s conduct examined, and that his decision shall never con¬ 
clude the temporal right. We think it repugnant to this that such a 
condition as is contended for should exist. 

In the early times, when, if at all, this condition must have been 
introduced, the whole of Europe was of one communion, and if a 
priest was ordained at one of the foreign universities, the testimony 
of the bishop of the diocese in which that university lay would be as 
essential as that of an English bishop. Is it credible that, when the 
common lawyers and the legislature were so jealously guarding the 
rights of the patron against his own bishop, by providing that nothing 
he did should conclude the patron, but all be subject to review i« the 
temporal Court,- they should have left those rights completely at the 
mercy of the foreign bishop, who might not even be a subject of this 
realm, and whose refusal to grant a testimonial would be final? 

It is clearly established that the bishop cannot defend himself by 

C. B. N. S., VOL. XV.— 33 
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saying, “/believe the clerk to be unfit, and therefore I did not ex¬ 
amine himbut that to make a good plea he must say he was unfit, 
and that allegation is traversable. The contention on the part of the 
appellant is that he may plead that the foreign bishop does not even 
say he is unfit, but only does not choose to certify affirmatively that 
he is fit, and this is to be a good plea; though there is no power 
whatever to compel the foreign bishop to give such testimony, or to 
render his reasons for refusing it: it is no plea to say, ‘‘I think him 
bad,” but it is a plea to say, “the foreign bishop don’t choose to say 
he thinks him good.” We think this is so repugnant to the whole 
policy of the law on this subject that it would require the strongest 
authority to establish such an anomaly, and, as we have already 
pointed out, there is absolutely no authority for it. 

For these reasons we give our opinion that the plea is bad in sub¬ 
stance, and, that being so, the special verdict ought to be found for 
the plaintiff, unless every part of the plea is proved, which is not 
the case. 

If your Lordships should, contrary to the view we take of the 
case, think the plea good, it would become necessary to consider the 
validity of the replication, which, in the view we take of the plea, is 
immaterial. 

Mr. Justice Willes. —My Lords, in my opinion the plea is naught, 
and there ought to be a judgment for the patron; upon the simple 
and only ground that the right of a patron is to present any fit person, 
and that the plea does not state (as it ought, Mallory, Qua. Imp. 87 
to 89) the person presented to have been in fact unfit, but only shows 
that a bishop was not so satisfied of his fitness as to give him a special 
testimonial, and that another bishop suspected him of simony. 

The key to the right decision of this case is the elementary pro¬ 
position, that a patron is entitled effectually to present any fit person, 
that is to say, a person of the canonical age, in orders (or, at least, 
who can obtain ordination before admittance), of sufficient learning, 
and against whose orthodoxy'and morals no charge can be established. 

The plea is, not that a fit person was not presented, but that the 
person presented was not certified to be fit by the bishop of the dio¬ 
cese in which he last had cure of souls. In other words, it professes 
to make the refusal of that bishop a conclusive bar, whether such 
refu.sal was founded upon judgment, prejudice, suspicion, or caprice; 
and whether, if founded in judgment, such judgment was erroneous 
or not. 

It is now obvious to my mind—though I have thought over it till 
I doubted, and again till I returned to a clear conviction—that the 
veto of another bishop can, in reason and in law, only avail to the 
same extent and under the same circumstances as that of the bishop 
who is to admit; and therefore can be absolute only when the bishop 
has an absolute discretion, as in the case of stipendiary curates, and 
others having no benefice. To hold otherwise would be to abolish 
the remedy of the clerk and that of the patron in every case where 
the former comes from a foreign diocese. 

The remedy of the clerk is by duplex querela^ a remedy re.sorted to 
with eft'ect in the memorable case of Gorham v. Bishop of Exeter, 
Moore’s Report of Gorham Case. In that case, upon the presentation 
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of Mr. Gorham by the Lord Chancellor to a Crown living, the bishop, 
after questioning him for five days as to baptism and the necessity for 
preventive or prevenient grace to its sacramental efficacy, declined to 
testify or admit. That refusal was upheld in the Court of Arches 
upon a proceeding by duplex querela; but upon appeal to the Queen 
in Council the refusal of the bishop and the judgment of the Court 
of Arches were quashed. Bitter complaints were there made of the 
vagueness of the charges of heresy; and those complaints had judi¬ 
cial sanction. It is impossible to read the proceedings without being 
satisfied of the good sense of the decisions which require the bishop 
to show directly and specifically what the objection to the fitness of 
the presented clerk is, or without feeling that not one tittle of the 
law therein laid down ought to be stirred. 

If this plea be valid, the only question to be tried upon duplex 
querela would be whether there was or was not a testimonial. In 
other words, the clerk would be at the mercy of the foreign bishop, 
and might be refused without cause'and without appeal. 

The remedy of the patron is by action at common law. To try 
what? Of course to try, fir.st, whether the patron had tha right to 
present; and, secondly, if so, whether he has pre.sented a fit person. 
The former is not questioned. Who is to decide the latter? The 
answer is easy—the Court of common law. Therefore, a plea founded 
upon unfitness must, in the first instance, show an unfitness which the 
court can recognise as a disqualification, and not mere inconclusive 
evidence of unfitness. If the plea sufficiently shows unfitness, then 
its truth is to be tried either by a jury, if the cause be a crime, or by 
the certificate of the metropolitan if it be insufficiency: for which 
purpose the Court of common law, according as the case may be 
either summons a jury or sends a writ to the metropolitan, command¬ 
ing him in the Queen’s name to try the question, and to certify the 
result to the court. And that inquiry must take place according to 
legal rules of evidence; for, even in cases within the jurisdiction of 
the Ecclesiastical Courts, the Courts of common law restrain those 
courts by prohibition when they require evidence inconsistent with 
the common law, as, for instance, two witnesses to a payment. 

Such being the course of proceeding in qiuire impedit (and surely 
a very reasonable and just one), leaving questions of law to the court 
of law, of criminating fact to the jury, and doctrine to the metropol¬ 
itan, the plea seeks to make it a condition precedent to the jurisdiction 
of those constituted authorities, in every case in which the clerk 
comes from a foreign diocese, that he shall be able to procure (not 
that he shall deserve) the testimonial of the foreign diocesan. What is 
this but to say that the patron has not the right to present any fit person, 
but has only a right to present any fit person who may happen to reside 
in the diocese, or such a fit person happening to reside in another dio¬ 
cese as may be able to obtain a special testimonial of the diocesan? 

What is the character of this testimonial ? Is it a judgment as to 
the fitness of the clerk? Not so, for then it would equally bind the 
bishop, though he knew of his own knowledge that the clerk was 
unfit. But if it be not a judgment when given, how comes its refusal 
to be conclusive against the clerk ? If he cannot obtain it by entreaty, 
has he a right to be heard, and how is he to enforce that right? Has 
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the patron any such right? Which metropolitan is to set the bishop 
right ? And how can he be set right when he does not show the 
cause of his refusal? No solution was attempted of these difhculties; 
but it was broadly insisted that the law is such because the canon 
law is such, and that the canon law to this effect has been adopted 
into the law of England. 

Upon these assertions, I observe simply that there is no proof of 
the adoption into the law of England of a canon repugnant to the 
right of the patron to present any fit person ; and the canons, or rather 
the reading of the canons, upon which this plea is founded, are, or is, 
for the reasons stated, inconsistent with such right, and therefore no 
part of the law. No vestige of such law is found in our books 
except once in the Bishop of Peterborough’s Case, where it was not 
acknowledged; and the statutes of Henry VIII. do not set up any 
canon not consistent with common law rights. 

The ancient canons so much relied upon, sprang from a very differ¬ 
ent state of society, and seem to have been framed upon a notion of 
local allegiance that has small place in our system. They are, for 
instance,- equally stringent upon bishops leaving their dioceses as 
upon clerks leaving their bishops. They seem to have originated in 
times when learning and clerks were scarce, and they are directed in¬ 
differently against all ecclesiastical persons who leave their proper 
flocks or shepherds, and wander into other pastures. The church 
was universal, but each particular diocese had a right to the .services 
of its own clergy, who had not leave to depart therefrom. If those 
canons were now in force, it may be doubted whether any distinction 
could be made between the testimonial of the Patriarch of Constanti¬ 
nople or the Archbishop of Toledo and that of a prelate of the Church 
of England. Beyond doubt, none could consistently be made between 
Manchester, Jerusalem, and Capetown. 

As time went on, and the canon law assumed its more complete 
form, provisions were made for the e.xercise of theyjw patronatus; and 
they are to be found under distinct and independent heads in the 
same digest, with adaptations of the ancient canons as to clergy 
coming from foreign dioceses without call or provision. As I read 
them, the former made the right turn upon fitness, the condition 
throughout being that the person presented should be persona idonea, 
whilst the latter required the letters dimissory of the foreign bishop. 
Light is thrown upon this distinction by the elaborate provision^ of 
the Council of Trent as to the jiis patronatus,(a) by which, in case of 
presentation, a board of examiners decides upon the question of fit¬ 
ness ; and those as to errant clergy,(6) which latter require consent or 
letters dimissory of the bishop. If it were essential to ascertain the 
exact construction of these ancient documents, I should have required 
more time to consider. It is enough, however, to say that there is no 
trace of the introduction of them into England as part of “the King’s 
eccle.siastical law,” to the prejudice of the right of the patron, and 
that their introduction to the extent or in the sense insisted on by the 
bishop would, as already shown, dock the patron’s right. 

As to the Canons of 1603, I agreed in, and adhered to, the con* 

(а) Sea:»ioD xxiv. de Ketormatione, c. xviil. 

(б) Seeslon ziv. do RcformatioDc, c. ii., et »eq. 


Digitized by v^ooQle 



ADDITIONAL CASES. 


875 


Btruction put upon them in the Court of Common Pleas, according to 
which the 39th is the canon applicable to this case; and that has been 
complied with. I collect from the report of the Gorham Case,(a) that 
the Lord Chancellor, who (probably because his office has come down 
through ecclesiastics) seems to require the same testimonial as do the 
bishops, must have been advised that the 39th was the canon in point. 
Were, however, this construction of the canons erroneous, it could 
make no difference in my opinion, for it is clear that the Canons of 
1603 do not, propria vipore, bind the laity, nor the clergy as to their 
temporal po.ssessions (Lord Hardwicke’s judgment in Middleton v. 
Crofts, 2 Atk. 664), and an advowson is a temporal po.ssession. As 
to how far, otherwise than in conscience. Canons of 1603, not declara¬ 
tory of ancient canons adopted into the law of England before the 
records of Parliament, bind the clergy, I reserve my opinion. 

One word in conclusion as to the deeply responsible position of the 
bishop, whose acts ought to be regarded, not only with deference, but 
with the strongest desire to uphold them so far as they can be recon¬ 
ciled with the law. Every one must sympathize with the condition 
of a conscientious prelate called upon to induct a person of indifferent 
character or qualifications, and unable to refuse such a candidate 
because he cannot lay his finger upon any specific act falling within 
the category of causes of deprivation; but the law requires him to 
give a decision open to appeal. Whether a change in the law, by 
which persons of whose worth there is a grave or just suspicion may 
be excluded, can be made consistently with the rights of patrons, is 
a question for higher minds. I can only declare my opinion as to the 
existing law to be, that the bishop is entitled to a reasonable time and 
opportunity to inquire of the fitness of the person presented ; that he 
may endeavour to satisfy himself by all lawful means upon that point, 
and either admit or refuse; and that in case of refusal, or, what is 
equivalent to it, collating his own clerk, he must be prepared to state 
directly and specifically upon what ground, so that the justice of his 
refusal may be inquired into in due course of law. The ill opinion 
of himself or of another bishop will not suffice; suspicion will not 
suffice. The distinctions are not unfamiliar between personam — 
peccantem in conscientid popnli, criminosam—snspedam de malo. In 
this case, as in all others where a criminal offence is suggested as a 
disqualification, it must be distinctly alleged and proved; and if it 
be not sufficiently alleged, or if it be alleged and not proved, the pre¬ 
sumption whereby every one is treated as innocent until he is shown 
to be guilty, must prevail. 

With profound respect for the quarter whence this plea come.s, and 
for the great learning and ability with which it has been maintained, 
I am satisfied that it is insupportable; and that (as the defence must 
stand or fall secundum allc’/ata et probata) the judgment upon the 
whole record ought to be for the patron. 

Since writing this opinion I have seen that prepared by my Brother 
Blackburn, which, so far as it goes, has my entire assent. Inasmuch, 
however, as what is above written treats the case in some respects 
dift'erently, though with a like result, I venture, upon a question of 

(a) By E. F. Moore, Esq. 
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so great importance, to submit to the House the considerations which 
have influenced my mind in my own words. 

Mb. Baron Martin.—M y Lords, I also am of opinion that judg¬ 
ment ought to be’ entered for the plaintiff below, the defendant in 
error. 

I have written a judgment upon the case; but as I entirely concur 
with those of my Brothers Willes and Blackburn, it would be an 
unnecessary occupation of your Lordships’ time to deliver it. 

It will suffice, therefore, to state that I am of opinion that the plea 
is bad in substance upon three plain grounds. 

1st. Because the 48th Canon does not apply to institution to 
benefices at all. ’ 

This was the unanimous judgment of the Courts of Common Pleas 
and Exchequer Chamber, and their reasons seem to me conclusive. 

2d. If it did, there is no authority whatever that the part of the 
48th Canon, upon which the plea is framed, is or ever was adopted 
into the common law of England, by which alone the plea is to be 
judged. 

3(1. That the plea ought expressly to aver the reason of the unfit¬ 
ness of the clerk, so that your Lordships could judge of its sufficiency 
upon demurrer, and the patron could deny its truth, and that too 
whether the reason might be spiritual or temporal. If such was not 
the law, property in a lay advowson would be valueless. 

I also myself think the plea bad for want of an averment of notice. 
In the part of the 2d Institute, which has been so frequently referred 
to. Lord Coke states when notice to the patron is necessary and when 
not. I think the present case falls within the reason of the instances 
when notice is necessary. 

Upon these grounds I think this plea is bad, and they are all sub¬ 
stantial grounds, and not at all of a formal and technical character. 

If your Lordships agree with us, the judgment upon the whole 
record will lie for the defendant in error; but if you do not,—it will 
be necessary to consider as to the validity of the replication, and also 
what judgment ought to be given upon the special verdict. 

Lord Chelmsford.— My Lords, I am of opinion that the judgment 
of the Court of Exchequer Chamber, affirming the judgment of the 
Court of Common Pleas in favour of the Defendant in error, ought to 
be affirmed. 

The principal question raised by the demurrer to the plea of the 
Bishop of Exeter is, whether he had a right to require of the clerk 
presented to him by the patron of the living for admission, institu¬ 
tion, and induction, testimony from the Bishop of Manchester of the 
clerk’s honest conversation, ability, and conformity to the ecclesias¬ 
tical laws, of the sufficiency of which testimony he (the Bishop of 
Exeter) was to be the sole judge. 

In considering this question, it must be borne in mind that we are 
dealing with a temporal right of property. An advowson is by the 
law of England a lay inheritance. Its fruit or benefit is, that upon a 
vacancy of the living the owner possesses a right to present to the 
bishop a person in holy orders to be admitted and instituted. The 
only obligation which the law imposes upon him in the e.xercise of 
this riglit is that he should present a fit person. It is the duty of the 
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bishop to ascertain the fitness of the clerk presented to him. If the 
bishop refuses admission upon the ground that the presentee is not a 
fit person, the patron is entitled, under the statute of Westminster 2, 
0 . 5, to sue in Quare impedit to compel the admission of his clerk, or 
to require the bishop, by plea to the action, to show the cause of his 
refusal, of the sufliciency of which plea the court is to judge. 

That this is the regular course of proceeding appears from the 
following passage in.2d Institute, p. 631: “ In a quare impedit brought 
against the bishop for refusal of the clerk, "he must show the cause 
of his refusal specially and directly (for whether the cause l^e spiritual 
or temporal, the examination of the bishop concludes, not the plain¬ 
tiff) to the intent the court may resolve whether the cause be just or 
no, or the party may deny the same; and then the court shall write 
to the metropolitan to certify the same; or if the cause be temporal, 
and sufficient in law (which the court must decide), the same may be 
traversed, and an issue thereupon joined,” &c. From this passage it 
is clear that the judgment of the bishop, and his refusal to admit the 
clerk upon the ground of unfitness, is in no case final. 

The plea of the bishop founds his rejection of the clerk upon the 
absence of a sufficient testimonial from the Bi.shop of Manchester; 
and in support of the plea it was contended by his counsel that such 
a testimonial, from a bishop, of a clerk coming from one diocese to 
another, has been an established principle of the Church from the 
earliest period. Authorities for this proposition were, with great 
learning and research, drawn by them from the decrees of councils, 
from ancient constitutions and canons of the Church, and from the 
works of eminent writers upon ecclesiastical law. And they relied 
also upon the 48th of the Canons of 1603, which canons they de¬ 
scribe as embodying in them in many of their particulars the ancient 
law of the Church. 

With respect to the reliance placed upon the law of the Church in 
support of. the bishop’s plea, it is sufficient to observe, in the words 
of Chief Justice Tindal, in the case of Reg. v. Millis, 10 Cl. & F. 680, 
"that it has long been settled and established law that the canon law 
of Europe does not, and never did, as a body of laws, form part of 
the law of England.” "Such canons and constitutions ecclesiastical, 
indeed, as have been allowed by general custom and consent within 
the realm, and are not contrary or repugnant to the laws, statutes, 
and customs thereof, nor to the damage or hurt of the Ring’s prerog¬ 
ative, are” (as Lord Eardwicke said in Middleton v. Crofts) “still in 
force within this realm as the King’s ecclesiastical law of the same.” 

Even tlien, if the ancient law of the. Church gave such power to 
the bishop as is relied upon in the plea, as there is no proof that it 
was ever “ allowed by general custom and consent within this realm,” 
if such power exists some other ground of support must be sought 
for it. 

This, it is said by the counsel for the bishop, is to be found in the 
48th of the Canons of 1603. 

According to the opinion of Lord Uardwicke in Middleton v 
Crofts, these canons in general do not bind the XaXiy proprio vigore, 
though some of them which are “declaratory of the ancient usage 
and law of the Church received and allowed here may, by virtue of 
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such allowance,” be binding upon the laity. No such acceptance and 
allowance can be pleaded in favour of the right of the bishop to 
require the particular testimonial upon the non-production of which 
he refused to admit the plaintiff’s presentee, even if the 48th Canon 
gave him such right, and applied to the case. However binding, 
therefore, this canon may be on the clerk presented for admission, I 
do not see how it can affect the temporal right of the patron to pre¬ 
sent a fit person to the bishop, and to question the bishop’s power to 
impose any condition upon his admission except such as has been 
sanctioned by long-established usage, and is reasonably necessary to 
enable the bishop to judge of the fitne.ss of the person presented. 

The plea of the bishop states that the farther and sufficient testi¬ 
mony which he required from the clerk presented to him for admis¬ 
sion was, "Testimony from the Bishop of Manchester of the presentee’s 
honest conversation, ability, and conformity to the ecclesiastical laws 
of England.” This testimony, in the case of curates and ministers 
removing from one diocese to another, must, by the 48th Canon, be 
obtained from the bishop of the diocese whence they came. But the 
canon does not apply to institutions to benefices, but only to the 
service of cures. This appears to me to be clearly shown by the 
preceding canons, 45, 46, and 47, which give an interpretation to the 
words "curates and ministers” in the 48th Canon. 

The canon which really applies to the case of clerks presented to 
the bishop for admission is the 39th, which is headed “Cautions for 
institution of ministers into benefices,” and which is in the following 
words: “No bishop shall institute any to a benefice who hath been 
ordained by any other bishop, except he first show unto him his 
letters of orders, and bring him a sufficient testimony of his former 
good life and behaviour, if the bishop shall require it, and, lastly, 
shall appear upon due examination to be worthy of his ministry.” 
The “sufficient testimony” required by this canon has, by long-estab¬ 
lished practice, consisted of a te.stimonial by three benefieed clergy¬ 
men, countersigned, if they are not benefieed in the bishop’s diocese 
to whom the testimonial is given, by the bishop of the diocese in 
which the benefices are respectively situate, that the presentee has 
been personally known to them for three years last past; that they 
have had opportunities of observing his conduct; that during the 
whole of that time they verily believe that he lived piously, soberly, 
and honestly, and that they have not heard anytliing to tlie contrary 
thereof, nor that he has at any time held, written, or taught anything 
contrary to the doctrine or discipline of the Church; and that they 
believe him to be, as to his moral conduct, a person worthy to be 
admitted to the benefice. This “sufficient testimony,” it is averred 
by the replication, was produced by the presentee of the plaintilY to 
the bishop. Neither the language of the canon, nor the established 
practice in the case of the admission to a benefice of a clerk coming 
from another diocese, sanctions the requisition of the bishop that he 
should bring with him the testimonial wldcli is required by the 48th 
Canon of his honesty, ability, and conformity to the ecclesiastical 
laws. 

The plea of the bishop not only alleges that he was entitled and 
bound, and ought, by the laws ecclesiastical of England, to require, 
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have, and receive such testimony from the bishop of the diocese 
whence the presented clerk had come, but also that it was for him to 
adjudge whether it was sufficient, and to require farther testimony, if 
he thought fit; and in the event of such farther testimony satisfactory 
to him not being produced after the lapse of six months from the 
avoidance of the living, to collate a clerk of his own, and all this 
without notice to the plaintiff) the owner of the advowson. 

If this plea be good, it is immaterial that the clerk presented should 
be perfeetly fit, of the lawful age, in holy orders, and his learning and 
morals beyond all exception, or that all the bishops in England, 
except the bishop of the diocese where he held cure of souls, should 
give testimony to his fitness; still, if the bishop of the diocese whence 
he came did not give such a te.stimony as the bishop of the diocese in 
which the benefice to which he is presented is situate adjudged suffi¬ 
cient, the owner of the advowson, after the lapse of six months, without 
any notice, would be deprived of his right of pre.sentation. The 

E atron would, under such circumstances, be at the mercy of the 
ishop, who capriciously, or, at all events, of his own mere authority 
and absolute will, might adjudge in his own mind that the testimony 
was not sufficient, without any appeal, or possibility of appeal, to a 
legal tribunal. This would- be quite contrary to the right of the 
patron to challenge the rejection of his presentee, and to enforce his 
right of presentation by qriare impedit, “ unless the bishop specifi¬ 
cally states in his plea some reasonable cause wherefore the clerk 
presented is not fit” (per Lord Ellenborough, Rex v. Archbishop of 
Canterbury, 15 East 117). The cause shown by the bishop in his plea 
must be one upon the sufficiency of which, in point of law, the court 
may decide, or which may be traversed and issue joined upon it, to 
be tried, if the cause be spiritual, by the certificate of the archbishop, 
and if temporal, by a jury. 

But the cause of refusal to admit the plaintiff’s presentee, which is 
averred in the plea, takes away from the court all power of judgment 
in the matter. It asserts a right in the bishop finally to decide upon 
the rejection of the presentee, without a.ssigning any reason, and con¬ 
sequently without any possibility of appeal from his decision. This 
is utterly repugnant to reason, and to the authorities which have de¬ 
cided that the patron may protect his temporal right of presentation 
by calling upon the bishop to show, by plea to a quare impvlit, such 
a cause for his refusal to admit the presentee as a court of law may 
inquire into and determine upon as to its sufficiency. 

I think the plea is ahso objectionable for want of an averment-of 
notice to the plaintiff that the clerk had not, in the judgment of the 
bishop, produced to him sufficient testimony of fitness to be admitted. 
The right of presentation to a living is (as has been already stated) a 
mere temporal right. If the patron presents a fit person, who pro¬ 
duces all the proofs of his fitness which the bishop can rightfully 
require, it is the right of the ))atron to have his clerk admitted. If, 
for any reason determined upon by the bishop, the clerk should prove 
unfit, the patron is clearly entitled to notice, as he might acquiesce in 
the bishop’s judgment, and present another person to him for admis¬ 
sion. It would be unjust and unreasonable that the bishop should be 
at liberty to wait the lapse of six months without any notice to the 
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patron, and then, acting upon his own secret judgment, collate his own 
clerk to the living. 

For these reasons I think that the judgment of the Court of Ex¬ 
chequer Chamber is right and ought to be affirmed. 

Lord Cbanworth. —My Lords, the opinions that were given in 
your Lordships’ House by the learned Judges seem to me entirely to 
exhaust this subject. The case turns entirely upon the sufficiency of 
the plea of the Bishop of Exeter in a proceeding of quare impedit, 
with reference to the living of Tregony, in the county of Cornwall. 
The plea of the bishop, after stating that the church is in his diocese, 
and that he only claims as bishop, goes on to state that the plaintiff, 
after vacancy, presented John Reid as his clerk; that Reid had not been 
ordained by him as Bishop of Exeter; that Reid came from a foreign 
diocese, viz., the diocese of Manchester, in which he had then lately held 
a benefice with cure of souls; and that Reid did not produce from the 
bishop of the diocese from which he came any sufficient testimony 
according to the ecclesiastical laws of England of his honest conver¬ 
sation, ability, and conformity to the ecclesiastical laws of England,. 
or such testimony as the bishop ought to require and have from the 
bishop from whose dioce.se he came; that Reid brought testimony 
from the Bishop of Manchester which he (the Bishop of Exeter) held 
not to be, and which was not, sufficient testimony, according to the 
ecclesiastical laws of England, of Reid’s honest conversation, ability, 
and conformity to the eccle.siastical laws of England, or such testi¬ 
mony as a bishop ought to receive according to law; and that the 
bishop informed Reid that it was not sufficient, and that the bishop 
required farther testimony. These are the averments of the plea. It 
goes on to state that Reid departed and never returned, and farther 
testimony was not produced, though sufficient time was allowed. 
Then it goes on, by way of addition, that before the collation after 
mentioned in the plea, the bishop received from the Bishop of Man¬ 
chester farther testimony, from which he had reason to believe, and 
did believe, that Reid, while beneficed in the diocese of Manchester, 
had been guilty of an attempt to commit simony, by soliciting one 
Francis M. Knollis to enter into a simoniacal contract touching 
another benefice then held by Reid, and that he was not a person of 
honest conversation, &o., all which was known to Reid. Wherefore, 
after a lapse of six months, the bishop says he presented Borwell. 

Now the question is, whether that is a valid plea. Whether it 
aSbrds a good answer to the complaint of Marshall, that the bishop 
has refused to institute his clerk whom he presented. The Judges 
unanimously say that that is a bad plea ; and I am clearly of opinion 
that the Judges are right. 

Mr. Justice Willes says;"“The key to the right decision of this 
case is the elementary proposition, that a patron is entitled eS'ectually 
to present any fit person—that is to say, a person of the canonical 
age, in orders (or, at least, who can obtain ordination before admit¬ 
tance), of sufficient learning, and against whose orthodoxy and morals 
no charge can be established.” No one can question this as being a 
true exposition of the law, and it follows, as a corollary, that a bishop 
refusing, on vacancy of a benefice, to institute a clerk duly presented 
by the proper patron, must state that the presentee is not a fit person 
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to be instituted, and must aver directly why he is unfit; that is, he 
must aver some ground of objection, depending either on matter of 
fact or matter of law, in order that, in the one case, the validity of 
the objection may bo tried by a jury, and, in the other, may be de¬ 
cided by the Court. Here no such objection is stated. It is merely 
Stated that the Bishop of Manchester did not furnish a testimonial 
which the Bishop of Exeter says, according to the ecclesiastical law 
of England, he was entitled to require. Whether he was so entitled 
to require, is the question to be determined. Now, a clerk in such 
case has no means whatever of compelling the bishop from whose 
diocese he comes to give him a testimonial. It is consistent with the 
plea that Reid is a perfectly learned, pious, and orthodox clerk ; but 
yet, if the plea is good, ho has no means of obtaining institution, and 
the patron is deprived, of his temporal right. The learned Judges 
have so entirely exhausted the case, that I do not think I should be 
usefully occupying your Lordships’ time if I did more than say that 
I entirely concur, not only in the result at which they have arrived, 
but in the grounds upon which they found their judgment. 

Lord Wkstbury.— My Lords, an advowson, or right of patronage 
to a living with cure of souls, is, according to our law, a lay fee or 
temporal inheritance, and its ownership and mode of enjoyment are 
determined by the common law. Ecclesiastical law has no farther 
room for interference than this, that the owner of the advowson is 
bound to present a clerk fit in doctrine, learning, and morals; and 
that, if the clerk be unfit, the bishop may object to institute him. 
But if the bishop refuses to institute, he is bound by law to state his 
objection in a precise and definite manner, so that the patron may be 
able to have the validity or truth of-the objection tried by law; that 
is, by the common law courts, if it bs an objection founded on immo¬ 
rality, and by the metropolitan if the objection be for error in doctrine 
or insufficiency of learning. The present case depends on the sufid- 
ciency of the ground of refusal as set forth in the plea. 

It is obvious that of the sufficiency of the presentee in point of 
learning and doctrine the bishop may satisfy himself by personal ex¬ 
amination, but on the point of moral conduct the bishop must depend 
upon external evidence. On the inquiry, therefore, as to the fitness 
of the clerk in point of morals, it seems necessary that he should 
bring to the bishop some testimony or certificate touching the honest 
conversation of his antecedent life. And the question then arises, 
whether the law requires for this purpose any precise or defined form 
of testimonial. 

The bishop contends at the bar that by the immemorial law of the 
Church, in cases where the presentee has previously had cure of souls 
in another diocese, it is incumbent on him to bring letters of testimo¬ 
nial from the bishop of that diocese; and his counsel cited, with much 
diligence and learning, many books, and authors who have written on 
the canon law, for the-purpose of proving that this was the established 
rule and usage of the Church previously to the Reformation. 

If it had been pleaded and proved that this alleged old rule and 
usage had been received, observed, and acted upon in the Church of 
England since the Reformation, it is possible that it might have been 
shown that this particular kind of testimonial was, by law, an essen- 
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tial criterion of the moral idoneity of the clerk, but this is not the 
case actually rai.sed by the plea; and it may be matter of regret that 
from the defects of the pleading the real defence, probably, has not 
been raised. The plea does not distinctly state that by ecclesiastical 
law, as received and prevailing by general consent and custom 
throughout the realm, and therefore part of the common law, the cer¬ 
tificate of the former bishop is a necessary condition of the fitness of 
the clerk; nor does it aver that it has been the invariable practice 
and usage of the Church, and of the Anglican Church in particular, 
for the bishop to whom the clerk is presented to require and receive 
from the former bishop such a testimonial. In faot, there is no statement 
of the usage or practice of bishops in this respect, but simply an aver¬ 
ment that the clerk did not at any time bring with him a sufficient 
testimony from the bishop of the former diocese, or any such testi¬ 
mony, as he, the Bishop of Exeter, was bound and ought by the laws 
ecclesiastical of England to require, have, and receive from the 
bishop of the diocese whence the clerk came. 

In consequence of the want of such a testimonial, the bishop 
declined to make any inquiry into the moral fitness of the clerk, or 
to receive the testimony of any other persons, but peremptorily re¬ 
jected the presentee. 

To justify this refusal the bishop appeals to the laws ecclesiastical. 
It is incumbent on him to show either some written law binding the 
clergy, or a general usage, which may be taken as evidence of law 
from which the legality of imposing such a condition is shown, or may 
be inferred. No decided case, or writer of authority, has been eited 
for the purpose of showing that such a condition has been recognised 
in any of our courts of justice. Wliatever, therefore, may have been 
the canon law prior to the Reformation in this respect, there is nothing 
to show that it became part of the common law of this realm. 

The question remains whether the case of the bishop can be sup¬ 
ported by the Canons of 1603, and particularly by the 39th and 48th 
of those canons, or either of them. It is true that the Canons of 
1603 do not bind the laity nor the clergy as to temporalities: but they 
will be authority if they lay down any rule as to the fitness of clerks 
presented by lay pro[)rietors of advowsons, inasmuch as the idoneity 
of the clerk and the mode of examining into it by the bishop fall 
properly within the scope of ecclesiastical law. 

The bishop appeals particularly to the language of the 48tli Canon, 
the words of which are set forth in his plea, and he contends that the 
word “curate” is to be taken in the largest sense, so as to include 
clerks presented for institution to benefices. But it is not possible to 
adopt this construction when attention is given to the j)receding 39th 
canon, which is expressly entitled “Cautions for Institution of Min¬ 
isters into Benefices.” And as the directions in the 39th Canon difibr 
in some important particulars from the directions in the 48th, it is not 
to be supposed that two inconsistent sets of rules were intended to be 
laid down touching the institution of clerks. The class of persons 
intended to be designated by the words '• curates” and “ ministers,” 
seem to be unbeneficed clerks who were employed to perform spiritual 
duties in the benefices of others, with the sanction of the ordinary, 
and who might properly be required to bring letters dimissory from 
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the bishop of the diocese where they had been previously em¬ 
ployed. 

The 39th Canon, therefore, in the absence of the plea and proof of 
uniform usage, and of any other judicial authority, is the only evi¬ 
dence of the law ecclesiastical on the subject of this plea. And it is 
clear that it by no means warrants the position, that the bishop is 
entitled to require the testimonial of the former bishop as a precedent 
condition to his institution of the presentee. 

The rule contended for by the Bishop of E.xeter would certainly 
open the door to very arbitrary and capricious proceedings, rendering 
the title of the clerk and the right of the patron entirely dependent 
on the will of the prior bishop. Such a conclu.sion is at variance with 
reason, and therefore repugnant to what is called “the policy of the 
law.” At the same time, if such a rule had been pleaded by the 
bishop to have been the invariable us.age of the Church from the 
earliest times down to the Reformation (which would be evidence of 
its being a law of the Church), and that it had been continued and 
uniformly recognised and acted upon by the bishops of the Anglican 
Church since the Reformation (which might have shown it to have 
been received and adopted as part of the law ecclesiastical recogni.sed 
by the common law), the fitness of the rule ought not to be ques¬ 
tioned. Nothing of this kind has been proved, nor could it be 
averred, consistently with the language of the 39th Canon, which 
requires only that the presentee shall bring a sufficient testimony of 
his former good life and behaviour, if the bishop shall require it—a 
rule which enables him to obtain sufficient testimony from any com¬ 
petent quarter, without confining him to the sole discretion and 
opinion of the former bishop. 

For these reasons, I am of opinion that the judgment of the court 
below ought to be affirmed. 

Judgment of Exchequer Chamber affirmed. 

Lords’ Journals, March 30, 1868. 

Attorney for plaintift'in error : Oeorije E. Philhrick. 

Attorney for defendant in error: Compton Beade. 


Digitized by 


Google 



Digitized by L-ooQle 



INDEX 


TO 


THE PRINCIPAL MATTERS. 


(The additional eases in this Tolnme are indexed in [ ].) 


ACCIDENTAL DEATH, — See Nuisance, 4. 

ACCOMMODATION BILLS,—See Foreign Judgment, 8. 

ACTION. 

Notice o / f —See Notice of Action. 

ADMIRALTY COURT. 

Sxiit for ColUtion, 

]. To constitute a good plea of res judicata, it must be shown that the former suit was 
one in which the plaintiS* might have recovered precisely that which he seeks to recover in 
the second. Neleon v. Couch, 99. 

2. Where, therefore, the plaintiffs had under a decree of the Admiralty Court in a suit 
for a collision obtained the whole proceeds of the sa^e of the defendants* vessel,—Held, 
that such recovery was no bar to a subsequent action in a court of common law, the 
amount so recovered in the Admiralty Court being insufficient to cover the damage the 
plaintiffs had sustained. 76. 

Bail in,—See Shipping, 2, 3. 

AFFIDAVITS. 

Ueed at Chambere, —See Practice, 8. 

On motion for dfacorery,—See Practice, 3, 

On motion for coete under 15 16 Viet. c. 54, ». 4, —See Practice, 8. 

AGENT, —See Principal and Aqbnt^ 

AIDING AND ABETTING,— See Coal-mines. 


AMENDMENT. 

Where alloxeed. 

The court will not allow an amendment so as to introduce a new cause of action, 
where a cause has been referred by consent under an order which does not reserve power 
to the arbitrator to amend. Nor will they permit the plaintiff to revoke the submission, 
—there being no suggestion of any breach of faith on the part of the defendants. Smurth^ 
ioaitc V. Richardson, 4C3. 


APPEAL. 

Bail on. 

1. The court or a judge has a discretion to dispense with bail on appeal, as well as with 
bail in error. Becan v. Whitmore, 443. 

2. An official assignee of a district court of bankruptcy having been sued by the trade* 
assignee for contribution to the costs of an unsuccessful action to which the former was 
an assenting party, and judgment having gone against him,—Held, that it was a fit case 
for dispensing with bail on appeal. 76. 
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ARBITRAMENT. 

Appointment of arhitratoTf and traiVer of irregularily. 

1. A party who attends before an arbitrator, tbougU tinder protest, cross-examines hil 
adversary’s witnesses, and calls witnesses on bis own behalf, thereby waives all objec¬ 
tions to the proceedings which do not go to the competency of the tribunal. Hi}igland v. 
Lotcndcif 173. 

2. Under the Public Health Act (11 k 12 Viet. c. 63), where a disputed claim to com¬ 
pensation is to be settled by arbitration, the award is, by s. 124, to be made within 
twenty-one days after the appointment of the arbitrator, or within such extended time, if 
any, as shall have been duly appointed by him for that purpose.By s. 125 it is provided, 
that, in case the arbitrators neglect or refuse to appoint an umpire for eeven daye after 
being requested so to do by any party, the sessions shall, on the application of such 
p.irty, appoint an umpire. And by s. 120 it is further provided that the time for making 
an award under the act shall not bo extended beyond the period of three months from 
the date of the submission or from the dny on tchich the nmpire ehall have been appointed^ 
as the case may be. . In 1S56, the plaintiff sustained damage from the construction of 
works by a local board, and in 1858 made a claim for compensation. He afterwards ob 
tained a rule for a mandamus commanding the board to make compensation. Arbitra¬ 
tors were afterwards (in January, 18G1) appointed to assess the amount, under s. 123. 
These having refused to appoint an umpire, the plaintiff applied to the Easter sessions to 
appoint one, but failed in consequence of the want of a notice of his intention to make 
such application. The required notice having been given, a second application was made 
at the Midsummer sessions, and one J. was named as umpire, but, as his consent had not 
been obtained, no formal appointment was then made. A third application was made at 
the Michaelmas sessions, and J. was on the of October appointed umpire, and ac¬ 
cepted the appointment On the 13t4 ff November^ the umpire [not having enlarged the 
time for making h\n tncard) appointed the 29th for entering upon the arbitration. The 
counsel for the board, being informed of this objection, protected against the umpire’s going 
on with the reference, but still attended, cross-examined the plaintiff’s witnesses, and called 
witnesses for the board; and at the close of the business intimated to the umpire the 
hoard toould rely upnn their proteel in caee the award ehoidd he againet them. The umpire 
made his award in favour of the plaintiff on the .30th of December. In an action upon 
the award,—Held,—t. That the appointment of the umpire in reality took place at the 
Michaelmas sessions, and was in time, and consequently the award was duly made within 
three months from the umpire's appointment, lb. [Subjudice.] 

3. Although the umpire had failed to comply with the requirement of the 124th and 
I2r>tb sections of the act by enlarging the time for making bis award within twenty-one 
days of bis appointment, that defect was cured by the attendance of the board and their 
taking part in the subsequent proceedings, lb. 

Mandamue to enforce. 

4. Held, that the plaintiff was entitled to a mandamus (under the Common Law Pro¬ 
cedure Act, 1854), commanding the board to make and levy a rate to satisfy the amount 
of the award and the costs of the reference, although the six months limited by the 89lh 
section of the Public Health Act for the making of retrospective rates had elapsed sinco 
the damage was done,—the action having been commenced within six months after the 
making of the award, and it not appearing that the plaintiff bad been guilty of any 
laches ; and that it was no answer to the claim for a mandamus, that by possibility the board 
might have funds enough in hand to satisfy the demand, without making a fresh rate. /&. 

Making Hubmieeion n rule of court, 

5. Upon a submission to arbitration between two individuals (not being partners in 
trade) and a third party, where the agreement of reference is signed by one of them thus,— 
** A. for self and B.,”—on making tbc submission a rule of court, it must bo shown by affi¬ 
davit that A. had the authority of B. to sign for him. He Aldington and Chcaahire, 375. 

ARRANGEMENT. 

Deed of —See BANKRUrr, 4, 5, C. 

ASSIGNEE,—See Bankrupt, 3. 

ASSURANCE,—See Insurance. 

AUTHORITY,— See Husband and Wife, 2. 

BAIL-BOND,—See Shipping, 2, 3. 

BAIL IN ERROR,—See Appeal. 

BAILEE,—See Railway Company, 1. 
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BAILMENT,—See CoifTERSioH. 

BANKRUPT, 

Second bankrytptcy, 

L A second fiat against a trader who has not obtained his certificate under the first, 
is not void. Therefore, the assignees under the second fiat may maintain an action against 
a third person for the conrersion of property acquired by the bankrupt after the date of 
the first fiat,—the assignees under the first fiat not intervening. J/oryaa v. Knight, 669. 

Execution againet goode of bankrupt after di$charge,for eoete of a verdict obtained before 
the bankruptcy, 

2. The defendants obtained a verdict in July, 1862. In September, the plaintifi' filed a 
petition in bankruptcy, and in November be was adjudged entitled to his discharge, but the 
formal order was not drawn up until the 18th of August, 1863. In November, 1862, the 
plaintifiT made an unsuccessful motion for a role to enter the verdict for him. There being 
a demurrer upon the record which was undisposed of, the defendants did not sign final 
judgment and tax their costs until the 10th of August, 1863; and in December they issued 
a fl. fa., under which certain (afler>acqnired) goods of the plaintiff were seized:—Held, that 

> the costs were not a debt or a contingent liability provable at the time of the bankruptcy, 
and consequently that the execution was regular. Oxlade v. The North Eaetern Railvoay 
Company, 696. 

Inability of official ateignee to contri6u(e to expeneee of an ocfiofi. 

3. An oflaciai assignee of a district court of bankruptcy having given his assent to the 
bringing of an action in bis name jointly with that of the trade^assignee for the recovery 
of part of the bankrupt’s estate, and the action proving unsuccessful, the trade-assignee 
paid the costa:—Held, that be was entitled to sne the official assignee for contribution. 
Sevan r. Whitmore, 433. 

Xieede of arrangement under 24 A 26 Viet. e. 134, «. 192. 

4. A certificate of registration of a deed of arrangement, under the 198tb section of the 
Bankruptcy Act, 1861, is no answer to an action by a non-assenting-creditor, if the deed 
contains covenants which are unreasonable or contrary to the general scope and policy of 
the'bankrupt laws. Leigh v. Pendlebury, 816. 

6. Thus, a stipulation that creditors shall verify their debts by solemn declaration or 
otherwise to the sotisfaction of the trustee, renders the deed void: so, a covenant not to 
sne, under penalty of forfeiting the debt: so, a covenant that the trustee may [shall ?] pay 
In fall all creditors whose debts shall not amount to lOf.: so, a covenant that the doci/iion 
of a majority of the executing creditors to discharge the trustee from the trusts of the ^oed 
shall bind all the rest of the creditors. Ib. 

6. Semble, that a certificate of resignation under s. 198, by a person professing U be 
**acting for*’ the chief registrar in bankruptcy, is a sufficient certificate. Ib, 

Set’offi of unliquidated damoget, 

7. In an action by assignees of a bankrupt to recover the price of machinery supp/led 
by the bankrupt,—the court allowed the defendant to plead an equitable pica of set-off for 
unliquidated damages arising out of the same contract. Makeham v. Crow, 847. 

BANKSMAN,—See Coal-mines, 

BARNSLEY MARKET,—See Market, 1. 

BATHING-MACHINES,—See Foreshore. 

BENEFIT SOCIETY,—See Friendly Society, 

BOND,—See Principal and Surety. 

BROKEN STOWAGE,—See Shipping, 4. 

CAB-PROPRIETOR. 

Defacing driver'e licenee, —See Notice op Action. 

CANAL ACT. 

Compeneation for damage to lande, Ac. 

By a canal act commissioners were appointed for settling, determining, and adjust¬ 
ing” all questions, matters, and differences between the company and the owners cf lands, 
Ac., prejudiced by the execution of any of the powers thereby granted: and by a aubse- 
quent section the amount of compensation was to be assessed by a jury, and the commis¬ 
sioners were to give judgment for the sum so assessed, which was to be “binding and con¬ 
clusive to all intents and purposes:”—Held, that the verdict and judgment were conclu¬ 
sive as to the amount, but not as to the claimant’s right to compensation. Barber t. The 
Nottingham and Orantham Railway and Canal Company, 726. 

C. B. N. S., VOL. XV.—34 
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[CANON. 

1. Tbe C&DODs of 1603 hare oot been allowed and received eo aa to form part of tho 
law of England, and bind tbe laity as well as clergy (Middleton e. Crofts, 2 Atk. 650, 
2 Str. 1066, conOrmed). But even if binding on tbe clergy,—-tben. 

The 39th Canon of 1603 applies only to tbe institution of a presentee to a benefice. 
Biahop of Exeter v. MarahaH (U. of L.), 857. 

2. Tbe 4Stb Canon of 1603 does not apply to a presentee to a benefice, hot does apply to 
a person seeking to be admitted as curate to aa existing incumbent. 75.] 

CARRIER,—See Railway Comhant, 1, 

CERTIFICATE. 

Under the Bankruptcy Act, 1861, 24 ds Viet, e. 134, s. 108, —See Barkbupt, 4, 6. 

CHAMBERS. 

AjfidatUa uaed at, —See Pbactice, 8. 

CHARTER-MASTER,—See CoaL'MIRBI. 

CHARTERPARTY, 

Couatruction of, —See Shippiro, 4. 

CHIEF REGISTRAR IN BANKRUPTCY,—See Barkrupt, 6. 

[CLERGY. 

A clerk who has held preferment in one bishopric is not, on being presented to a liv¬ 
ing in another bishopric, bound, as a condition precedent to his examination on the ques¬ 
tion of fitness, to produce letters testimonial and commendatory from bis former bisbof. 
Biahop of Exeter v. Marahall (H. of L.), 857.] 

COAL-MINES. 

Jnapeetion and regulation of. 

By a special rule for tbe regulation of coal-mines under tbe 23 A 24 Viet c. *151, tl.n 
banksman is directed to ** take care that the persons descending or ascending tbe pit sbili 
in no case exceed tbe number of eight men and boys.*' A breach of these rules is by s. 'i'l 
punishable on summary conviction by fine and imprisonment. A., tbe charter-master't'* 
a pit (who by*tbo rules is declared to be <Uhe responsible manager of the pit under 111 
charge”), was close to the pit, and was cognisant that more than eight meit were bcir<; 
lowered down at one time, and bad power to prevent the banksman (who is his servyj.t] 
from so doing, and did not interfere:—Held, that A. was properly convicted of a breitti 
of the regulations, as being a person aiding, abetting, or procuring the commission of lli>) 
offence," within the 11 A 12 Viet. o. 43, 0. 5. Nowella, app., Wynne, resp., 3, 17. 

COLLISION,—See Adviraltt Court. 

COMMISSION,—See Pbircipal ard Aoert. 

COMMON. 

Claim of right of, —See Practice, 1, 

COMMON INFORMER,— See Gas Compart. 

COMMON LAW PROCEDURE ACT, 1852. 

Sect. 2. Appearance by infant,—See Inpart. 

Sect. 151. Bail in error,—See Appeal. 

Sect. 222. Amendment,—See Amendment. 

COMMON LAW PROCEDURE ACT, 1854. 

Sect. 17. Making submission a rule of court,—See Arbitramert, 5. 

Sect. 38. Bail on appeal to the Exchequer Chamber,—See Appeal. 

Sect. 50. Discovery,— See Practice, 3, 4. 

Sect. 51. Interrogatories,—See Practice, 4. 

Sect. 68. Mandamus,—See Arbitrament. 

Sects. 79, 81, 82. Injunction,—See Injunction. 

COMPENSATION. 

For damage to landa, drc., hy construction of a canal, cC'c.,—See Caral Act. 

CONTRACT. ' 

Conaimetion of. 

1. A. agreed with B., that B. might dig and cany away cinders from a certain cindet- 
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CONTRACT. 

OoMtrrtction of (coniinu^cf). 

Up, the property of A., B. paying A. « certain price per ton :~Held, that this agreement 
need not be by deed. Smart y. «/one«, 717. 

Rticifion of. 

2. The plaintiffs and defendant entered into a treaty for the sale and parcbase of a large 
quantity of furnitnre, to be paid for half in cash and the residue by bill at six months. 
A portion of the goods having been delivered the parties disagreed, and the defendant 
wrote to the plaintiffs as follows:—‘*The way you do your business will not suit me. I 
have an account for a large amount of goods not purchased, and a demand made for pay¬ 
ment, opposed to treaty. I now close all further orders, and desire what I have not pur¬ 
chased may be taken off my premises**:—Held, that the plaintiffs were entitled to treat 
this letter as a rescission of the contract, and to sue at once upon a quantum valebant for 
the goods delivered and kept. Bartholomew v. Markteicki 711. 

CONDITIONS,—See Railway Cohpahy, 1, 

CONVERSION. 

What amoitnte to. 

1. A. deposited a dock-warrant for brandies with B., as a security for a loan, which 
was to bo repaid on the 29th of January, or, in default, the brandies were to be forfeited. 
On the 28th, B. agreed for the sale of the brandies to C., and on the 29th delivered to him 
the dock-warrant, and G. took actual possession of the brandies on the 30th:—Hbld, that 
the sale on the 28th, and the delivery of the dock-warrant to the vendee on the 29th,— 
A. having the whole of that day to redeem it,—amounted to a conversion. Johmon v. 
Steary 330. 

2. And held by Erie, C. J., Byles, J., and Keating, J., that the proper measure of dam¬ 
ages was the-actual damage A. bad sustained by the wrongful conversion, which, as there 
was no intention on bis part to redeem the pledge, was merely nominal. 76. 

3. But by Williams, J., that the proper measure of damages was the value of the thing 
converted,—the bailment having been terminated by the wrongful sale. 76. 

4. Where goods are deposited us security for the repayment of a loan of money on a fu¬ 
ture day certain, though without any express stipulation that the pawnee shall hire 
power to sell in defuult of payment on the day, —SembU that such a power of sale is Im¬ 
plied by law from the nature of the transaction. Pigott v. Ctihleyy 701. 

6. But, where there is no stipulated day for payment, or where the stipulated time has 
been rendered indefinite by a subsequent agreement between the parties,—it is not compe¬ 
tent to the pawnee to sell without a proper demand and notice. Ib. 

6. A notice that ho will sell unless an excessive sum be paid immediately, is not sacii 
a notice as will justify the sale. 76. 

And see Bankrupt, 1. 

COSTS. 

Taxation of. 

1. Article 7 of the Directions to the Taxing Masters, of Hilary Term, 1853, applies to 
the costs of a defendant who obtains a verdict in a cause tried before the Secondary, 
where the sum endorsed on the writ does not exceed 20f. Copley v. JJemingwayy 447. 

Of witneeeee ichoee teelimoni/ not acted upon. 

2. The declaration contained three breaches,—1. for arrears of sleeping rent due upon a 
mining lea.te,—2. for not keeping the mine in repair,—3./or not properly working. The 
defendant suffered judgment by default; and, upon the execution of a writ of inquiry, the 
jury gave the plaintiffs 50/. damages on the 6rat breach, but refuted to find any damayet 
on the second and third breaches :—Held that the plaintiffs were nevertheless entitled to 
the expenses of witnesses called to prove those breaches, whom the^Master in the exercise 
of bis discretion thought material and necessary,—the plaintiffs being entitled as matter 
of law to nominal damages on those breaches. Dods v. Evans, 621. 

Under 15 db 16 Viet. c. 54, s, 4. 

3. Where one of two plaintiffs resides within and the other without the distance of 
twenty miles from the defendant, and the sum recovered is under 20/. in contract, and 57. 
in tort, the case is one of concurrent jurisdiction within the 12Stb section of the 9 A 10 
Viet. C. 95. Bennett v. Benhnm, 616. 

4. Upon a motiou for costs under the 15 A 16 Viet c. 54, 8. 4, after an unsuccessful ap¬ 
plication to a judge at Chambers, the plaintiff must bring before the court all relevant 
materials which were used before the judge. Ib. 

5. In an action for breaking and entering the plaintiff’s shop and dwelling-house, with 
* count for assaulting the plaintiff’s wife, the defendant pleaded not guilty and several 
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COSTS {eontinutd)* 

pleas of Jastifioation to each count, and the plaintiff, as to the assault upon the wife, new- 
assigned excess. At the trial the plaintiff obtained a Tordict for 40t. for the excess in the 
assault. The judge afterwards made an order for costs under the 16 A 16 Viet o. &4, s. 
on the ground that the cause of action was one for which a plaint could not have been 
entered in the county court,—the title to land coming in question. The court set aside 
the order. Blachmor^ r. Higga, 790. 

COUNTY COURT. 

Concurrent jur\$dxci\on» 

One of two plaintiffe within the jurUdietion of the county eo«r/.]—>Where one of two plain¬ 
tiffs resides within and the other without the distance of twenty miles from the defendant, 
and the sum recorered is under 20f. in contract, and 5/. in tort, the case is one of concur¬ 
rent jurisdiction within the 128th section of the 9 A 10 Viet o. 96. Bennett r. Benham, 
616. 

And see Costs, 4, 6. 

CROYDON GAS COMPANY,— See Gas Compakt. 

CROYDON IMPROVEMENT ACT. 

Conetruetion o/lO Q. 4, c. IxxiiUf s. 27,—See Gas Cowpaitt. 

DAMAGES. 

Meaeure of. 

A. deposited a dock-warrant for brandies with B., as a security for a loan, which 
was to be repaid on the 29th of January, or, in default, the brandies were to be forfeited. 
On the 28th, B. agreed for the sale of the brandies to C., and on the 29th delivered to him 
the dock-warrant, and C. took actual possession of the brandies on the 30th:—Held, by 
Erie, C. J., Byles, J., and Keating, J., that the proper measure of damages was the actual 
damage A. had sustained by the wrongful conversion, which, as there was no intention on 
his part to redeem the pledge, was merely nominal. 

But by Williams, J., that the proper measure of damages was the value of the thing con¬ 
verted,—the bailment having been terminated by the wrongful sale. Johneon v. Suar, 330. 

DEDICATION. 

Of highway to the puhliCf —See Nuisance, 3, 4. 

DEED. 

Delivery of. 

1. A deed (which by arrangement was to be executod'in duplicate, one to be prepared 
by each party and to be interdhanged between them) was executed by the grantee, but 
not attested, and was by him sent to the solicitor of the grantors to procure their execu¬ 
tion; and they accordingly signed, sealed, and delivered it:—Held, that this was a com¬ 
plete delivery, whereby the estate passed; and that the above arrangement did not render 
the deed an escrow until the duplicates were interchanged. Kidner v. Keith, 36. 

Conetruetion of. 

2. By deed of 1857, A., who was tenant for life under the will of one S., convened 
(under a power) land to B. in fee, with a reservation out of the grant of ** all and every the 
seam or seams of coal and other minerals under the said hereditaments hereby grunted, 
with power to win, work, and carry away the same under or over any part of the said he¬ 
reditaments and premises,—the said A., or the person or persons for the time being enti¬ 
tled thereto, and his or their assigns, paying to the said B., bis heirs and assigns, com¬ 
pensation for any damage which he or they may sustain thereby,” and a covenant by A. 
that be had not done or permitted any act or thing whereby the premises or the title thereto 
should or might be encumbered or prejudicially affected. And B. covenanted, for himself, 
bis heirs and assigns, ** that tho said hereditaments and premises hereby conveyed, or 
any bnildinge note or hereafter to be erected thereon, shall not at any time hereafter be used 
for the manufacture, sale, or storing of any combustible matter, or for tho purpose of any 
offensive trade or business, the side walls to be not less than IS feet high, and to be in 
uniformity with the street,*’ Ac. In 1844, S., A.’s testator, had demised to C. and D. 
colliery and coal-mines and seams of coal, as well opened as not opened” (including and 
comprising all seams of coal under the land conveyed by the deed of 1857), with full power 
to the lessees, their executors, udmiuistrators, and assigns, to win, work, and carry away 
the said scams of coal for a torm of years not yet expired. The plaintiff became possessed 
of the land comprised in the deed of 1857, and built four houses thereon ; and, whilst be 
was so possessed, tho houses were injured by the working and carrying away by the as¬ 
signees under the lease of 1844 of the scums of coal thereunder. He thereupon brought 
an action against A., claiming compensation under the reservation contained in the deed 
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l)E£D—(coi»</Hin»rf). 

of 1857. The defondaot (A.) pleaded seventhlj,—as to eo much of the count as related to 
the damage and injury done to the part of the said piece of ground on which the said 
houses were built, and to the said houses, and to the compensation claimed by the plain- 
tiflf in respect thereof,—that such damage and injury were occasioned by reason of the said 
houses having been erected thereon :—Held, that the compensation clause in the deed of 
1857 extended to bouses thereafter built upon the land, and consequently that the seventh 
plea was no answer to the declaration. Berkley v. Shafto, 79. 

DEED OF ARRANGEMENT,—See Bankrupt, 4, 6, 6. 

DEFAMATION,— See Slakdkb. 

DEMURRER-BOOKS. 

Delivery of, —See Practice, 2. 

DEVISE. 

Contlruction of. 

Judgment of the Common Pleas in Gardiner o. Jellicoe, 12 C. B. N. S. 568 (E. C. L« B. 
vol. 104), affirmed. 170. 

DISCOVERY,— See Practice, 3. 

DONEE OF THE UNIVERSALITY,—See Foreign Judgment. 

DRIVER. 

Defacing lieeneef —See NOTICE OF ACTION. 

EMPTIES,—See Railway Cokpant, 1. 

EQUITABLE PLEA,—See Set-off. - . 

ESCROW,—Sec Deed, 1. 

EXECUTION,—See Bankrupt, 2. 

EXECUTORS AND ADMINISTRATORS. 

Bight to 8ue. 

The rule, that, in order to entitle a party to sue in any court of this country, whether ef 
law or equity, in respect of the personal rights of a testator or intestate, be must appear 
to have obtained probate or letters of administration from the proper court here, is subject 
to this qualification, that he is suing in right of the deceased. Vanqueltn v. Bouard, 341, 

FIRE INSURANCE,—See Insurance, 4. 

FOREIGN JUDGMENT. 

ffou enforced. 

1. The first count of the declaration stated that one V., a French subject domiciled in 
France, drew certain bills at Orleans upon the defendant at Paris; that V. endorsed them 
to one B .; that, the bills being dishonoured, B. obtained judgment against the defendant 
and V. in an action thereon in the court of the Tribunal of Commerce of the department of 
the Seine, a court of competent jurisdiction in that behalf; that, according to the laws of 
France, in case V. satisfied the judgment, the defendant would become liable to pay V. the 
amount with interest, and V. would become entitled to the benefit of the judgment against 
the defendant, and would bo substituted fur B. in all his rights upon the same against the 
defendant, and entitled to enforce the same for bis own benefit against the defendant; 
that afterwards and whilst the judgment was in full force and unsatisfied by either the de¬ 
fendant or V., the latter died in France, and the plaintiff, his widow, became, in accord¬ 
ance with the laws of France, 'Uhe donee of the universality of the real and personal 
estates belonging to the succession of V. at his death, and thereby, and according to the 
laws of the said empire, all rights, claims, and causes of action, and also all liabilities and 
obligations of V., vested in her personally and absolutely, and she became according to the 
said laws liable personally upon the said judgment, and also entitled personall}* and in her 
own name to sue for Oiud enforce all tbo rights and claims of V., and she was, according to 
the said laws, substituted for, and placed in the same position with respect to the defend¬ 
ant as regards the said bills and the said judgment thereon, to all intents und purposes as 
V. had been in his lifetime:” that, afterwards, the plaintiff was obliged to pay and did 
pay the amount of the said judgment and interest, and thereupon B. delivered to her the 
bills and the record of the judgment, and the plaintiff then became and was, according to 
the laws of Franco, entitled to the benefit of all the rights of B. upon the judgment against 
tbe defendant, and entitled to enforce tbc same against the defendant, and to bo substituted 
for B. in all bis rights against the defendant in respect of tbe judgment, and tbe defondaot 
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ioREIQN .lUDaMENT. 

Hoa enforced (eon(inu«(£). 

became iDdobted and liable to pa^ the plaintiff the amonnt so paid bj her, with interest; 
that, the defendant having neglected to pay the moneys so due from him to the plaintiff, 
the latter, in order to keep alive the liability of the defendant, and to prevent the same 
from being barred by lapse of time, and also in order to give effect to and enforce her 
claim upon the said judgment, took proceedings in the Tribunal Civil of the First Instance 
of the department of the Seine, being a court of competent jurisdiction in that behalf, and, 
according to the practice and procedure of that court, on the 2d of April, 1862, by adjudica¬ 
tion of the court, an injunction was made to the defendant, in the name of law and jus¬ 
tice, to pay within twenty-four hours to the plaintiff certain sums for principal, interest, 
and expenses; that all conditions precedent, Ac., bad been complied with to entitle the 
plaintiff according to the laws of France to be paid those several sums; and that they re¬ 
mained unpaid :—Held, on demurrer to this count, that it sufficiently disclosed a right in 
the plaintiff to sue in respect of the cause of action therein mentioned in the French 
courts in her own name, and consequently that it was competent to her to maintain an 
action here in respect of the payment so made by her after her husband's death, without 
taking out letters of administration in this country. Vanqutlin v. .^ouard, 341. 

2. To this count the defendant pleaded that the bills were not drawn at Orleans, as al¬ 
leged:—Held, bad. Ib. 

3. He further pleaded (11), that the sums alleged to bo due by virtue of tbo said judg¬ 
ment and injunction, and under the circumstances mentioned in the count, would, according 
to the laws of Franco, form part of tbo succession of the deceased, and be assets in the 
bands of the plaintiff as such donee of the universality of the real and personal est'ites 
belonging to tbo succession of the deceased, to be administered, such donee being, acc'ird- 
ing to the said laws, the representative of the deceased in France, and entitled to tbo laid 
sums of money in her representative character, and not otherwise:—Hold, a bad ).lea, 
upon the same ground that the count was held good. Ib, 

4. He further pleaded (12), that the judgment in tbo first count mentioned was a judg¬ 
ment by default for want of appearance by tbo defendant in the court of the Tribuoal do 
Commerce, and by the law of France would become void as of course on an appearance 
being entered :—Held, bad ; for that the possible contingency of the judgment of the for¬ 
eign court being set aside there, is no answer to an action to enforce it here. Ib, 

5. He further pleaded (13), that the court of the Tribunal de Commerce was not a oonrt 
of competent jurisdiction according to the French law, because the defendant was not a 
trader when be accepted the bills, and because the bills falsely purported to be drawn at 
Orleans, whereas they were not drawn there, nor was the drawer domiciled there at the 
time the bills were drawn:—Held, bad,—it sufficiently appearing that tbo Tribunal de 
Commerce bad jurisdiction over the subject-matter of the suit, and that the matters alleged 
in the plea were matters which (if any defence) might and ought to have been set np by 
way of defence in that court. Ib, 

6. ’ The second count stated, that certain bills of exchange were drawn upon the defendant 
by V., and accepted by him and dishonoured, that V. died, and the plaintiff was according 
to the laws of France *Hhe donee of the universality of the personal and real estates be¬ 
longing to the succession of V., and thereupon became entitled to all debts, claims, and 
causes of action which the deceased was entitled to, and the same became and were ac¬ 
cording to the said laws vested in the plaintiff personally and absolutely, in the same 
manner as they were vested in V., and the plaintiff was entitled to demand and sue for the 
same in her own name and in her own right, and the claims and rights of the deceased upon 
the said bills became vested in the plaintiff, and she became entitled to sue the defendant 
thereupon in her own name and in her own right:—Held, good,—it sufficiently appearing 
that the plaintiff was entitled to sue upon tbo bills in her own right; the fact of her being 
the donee of the universality of the personal and real estates belonging to the succession 
of her deceased husband giving her by the laws of France rights different from those 
which an executor or administrator has in tbi.s country. Ib, 

7. For the same reasons, a plea (16) to the second count, that the plaintiff was not ex¬ 
ecutor or administrator of V., deceased, was held bad. Ib. 

8. The 18th plea,—to both counts,—stated that V. and the defendant, in France, agreed 
to purchase for their joint benefit a debt due to one Q., and charged upon certain property 
in France; that it was agreed between them that V. should advance the purchase- 
money, and that the defendant should accept the bills in the declaration mentioned as a 
•ecurity to the deceased in case the debt should not realize the amount of the purchase- 
money ; that, except as aforesaid, there never was any value or consideration for the 
acceptance of the bills; that V. recovered a large sum in respect of the said debt, and 
retained the same; and that the share thereof belonging to the defendant, and so retaiued 
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FOREIGN JUDGMENT. 

Bow enforced (continued). 

bj V.| was more than sufficient to satisfy tbo claim of V. in respect of the said judgment 
and bills:—Held, that this plea was a good answer to the claim in the second count, as 
amounting to an allegation that the bills were accommodation bills and that there was 
no value or consideration for their acceptance; but that it afforded no answer to the first 
count. Vnuquelin y. Bouardf 341. 

9. That which constitutes a defence in the foreign court is not pleadable in an action 
upon the judgment in the coarts of this country. Jb. 

FORESHORE. 

liiijhi of bathing. 

The powers conferred upon local commissioners or local boards of health under the 10 A 
11 Viet. cc. 34, 89, or under any special act, for regulating the mode of bathing on the 
sea-shore, and licensing bathing-machines there, do not warrant the licensees of sneb ma> 
chines in placing them on any part of the foreshore which is private property. Mace r. 
PhilcoXf 600. 

FREIGHT,—See Mohbt had ahd rbcbiybd. • 

FRIENDLY SOCIETY. 

Liabilitg of memhert on contracte. 

1. By the 17 A 18 Viet c. 25, s. 1, it was provided that all actions against any society 
established under the Industrial and Provident Societies Act, 1852 (15 A 16 Viet. o. ill), 
shall be commenned and prosecuted against the registered officer of the society, or agaiost 
the trustees where there is no registered officer. These acts were repealed by the 2A A 
26 Viet. c. 87, the 6th section of which provides that '‘the certificate of registration s/kall 
vest in the society ail the property that may at the time bo vested in any person in t^ns*< 
for the society: and all legal proceedings then pending by or against any such tru't^.eo 
or other officer on account of the society, may be prosecuted by or against the society 
in its registered name, without abatement —Held, that the effect of such repeal wai to 
render the members individually liable to be sued in respect of a contract made by tbo 
society prior to the passing of the repealing act, for which no action was then pend^g. 
Dean v. Ifetlard, 19. 

Liability for work done, 

2. A benefit building society is bound by orders for necessary repairs given by the 
secretary, though not sanctioned by the number of trustees required by the rules for trans¬ 
acting the ordinary business of the company, or entered in the minute-book. Allard t. 
Bourne, 468. 

GAMING. 

Time bargaint. 

Money paid in reepeet o/.]—It is no answer to an action for money paid at the request of 
the defendant, to plead that the money was paid in respect of losses on time bargains for 
mining shares which the plaintiff had made as broker for the defendant with third persons. 
F-oeewarne y. Billing, 316. 

GAS COMPANY. 

Ptnaltiee for fouling etreame. 

By tho Croydon Improvement Act, 10 G. 4, o. Izxiii., s. 27, it is enacted, that, if the 
commissioners, or any company or other person making or supplying gas within the limits 
of the act, shall suffer any impure matter to flow into any stream, Ac., they shall be liable 
to a penalty of 200^, to be eued for by any common informer, and to a further penalty of 
20L a day for the continuance of the nuisance after notice, to be paid to the informer or 
the party injured, as the justices should think fit. By the 21st section of the Gasworks 
Clauses Act, 1847 (10 Viet. c. 15), a like penalty is imposed upon the %indertaker$ of 
any gatworka for the same offence, which penalty is, by s. 22, " to be recovereef by the peraon 
into whoae water auch aubatance akall he conveyed, or xchoae water akall be fouled by any 
auck act and by s. 23, a daily penalty of 20f. is imposed on them for the continuance of 
the nuisance after notice, to be recovered in like manner:—Held, that a gas-company es¬ 
tablished under an act of parliament in which the provisions of the Gasworks Clauses Act 
are incorporated, are liable to the penalties imposed by the 10 Viet. c. 15, but not to those 
imposed by the 10 G. 4, c. Izziii. Parry y. The Croydon Commercial Qaa and Coke Com¬ 
pany, 568. 

GASWORKS CLAUSES ACT, 1S47. 

Conatruction of ,—See QaS COMPANY. 
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QRATUITO0S BAILEE,—See Railway Compaht, 1. 

HACKNEY CARRIAGE,— See Notice op Action. 

HASTINGS IMPROVEMENT ACT. 

CoMtruction of2d:ZW,i, c. xci. 

The powers conferred upon local commissioners or local boards of health under the 10 A 
11 Viet. CO. 34, 89, or under any special act, for regulating the mode of bathing on the 
sea-sbore, and licensing bathing-machines there, do not warrant the licensees of such ma> 
chines in placing them on any part of the foreshore which is prirate property, iface y. 

PhitcoXf 600, 

HIGHWAY,—See NnisAircE, 3, 4, 6. 

HORSE,—See Warranty. 

HUSBAND AND WIFE. 

Proof of marriage. 

1. In order to sustain a plea of ooverture, the defendant swore, that, in 1844, she Wk« 
married to one J. L. at a Roman catholic chapel in London (both parties being Romaa 
catholics); that the ceremony was performed by a priest, in the way in which Roma^ 
catholic marriages are ordinarily solemnized; that she cohabited with J. L. for several 
years, and until be went to Australia, where be now resided:—Held, that the court and 
jury might presume that the marriage was valid, though it was not proved either by oral 
testimony or by the certificate given by the priest on the occasion, that the place where 
the marriage was solemnized was licensed under the 6 A 7 W. 4, e. 85, s. 18, or that the 
registrar was present,—the contrary not appearing. Sichel v. Lambert, 781. 

Liability of huebaud for goode eupplied to the wife. 

2. Where a wife is living with her husband, the presumption is, that she baa his autbi* 
rity to bind him by her contract for articles suitable to that station which be permits her 
to assume: but that presumption may be rebutted by showing that she had not such 99 - 
thority. Jolly y. lieee, 628. 

3. In 1851, the defendant forbade his wife to incur debts for clothing for herself and two 

daughters, telling her be would allow her 50L a year for that purpose, in addition to Oal. 
per annum which was settled upon her to her separate use. In 1860 and 1861, the wi'tb 
contracted a debt with the plaintiffs for clothing. The plaintiffs had no notice of the 
revocation of the wife's authority. In an action against the husband to recover the prk)A 
of these goods, the jury found that the articles supplied were necessaries suitable to Ihe 
estate and degree of the parties; that the wife’s authority to pledge her husband's credit 
was revoked in 1851; that, if the 115^ per annum bad been regularly paid to the wife, SJid 
applied by her to the clothing of herself and daughters, it would have been sufficient; tliat 
(beyond the 65/.) it was not regularly paid; and that so much of it as was paid was ia* 
sufficient:— . 

Held, by Erie, C. J., Williams, J., and Willes, J., that the plaintiffs were not entitled to 
recover. 

Held by Byles, J., that they were,—for that a private arrangement between husband and 
wife limiting her ordinary and apparent authority, without notice to the tradesman who has 
supplied necessaries to the wife, is no answer to an action by the tradesman against the 
husband. Ib. 

Conveyance by married woman under 3 4 W. 4, c. 74, #. 91. 

4. The court will not allow the wife of a lunatic to convey her separate estate, under 
the 3 A 4 W. 4, c. 74, s. 91, without some explanation as to the nature of the lunatic's 
property, and whether it contributes to the wife's support. In re Cloud, 833. 

IMMATERIAL ALLEGATION,— See Nkolicknce. 

INDUSTRIAL SOCIETY,—See Friendly Society, 1. 

INFANT. 

Appearance by. 

1. Although the Common Law Procedure Act, 1852, binds married women as to ap¬ 
pearance to process, its provisions in that respect do not apply to infants. Jarman v. Au* 
cos, 474. 

2. An infant having been served with a writ of summons in an action for breach of pro* 
misc of marriage, the plaintiff (no guardian having been appointed or appearance entered 
for the defendant) signed judgment and gave notice of inquiry, and proceeded to an as* 
sessmont of damagesThe court set aside the judgment and all subsequent proceedings, 
for irregularity. Ib, 
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INFORMER,—See Qas Cokpant. 

INJUNCTION. 

Under the Common Lau> Procedure Act^ 1854. 

A railway company baring conveyed to A. a piece of land abutting on their viadact^ 
with a covenant not to build within six feet of the wall of the viaduct,—the court, in an 
action against A.'s widow (who took by assignment) for building against the wall in breach 
of the covenant, in which action she had suffered judgment by default, refused to grant 
an injunction against her commanding her to remove the building; it appearing that it had 
been erected by her nndertenant, and consequently that she could not obey the writ, if 
granted. The London and South Western Hailwatf Company r, Wehh, 450, 454. ^ 

INSPECTION OF DOCUMENTS,—See Practice, 6. 

INSURANCE. 

Warranty of sea-\oorthiness, 

1. Three steamers, the Bourdon, the Papin No, 1, ana the Papin No. 6, which were 
intended for the navigation of the Danube, were insured *<at and from Lyons to Qalatz,*' 
with leave to call at all porta and places in the Mediterranean for all or any purpose, be¬ 
ginning the adventure at Lyons, Ac., with a declaration that *Mt should be lawful for the 
said ships to proceed and sail to and touch and stay at any ports or places whatsoever, 
and with leave to tow and be towed, without being deemed any deviation,'* Ac.,— war¬ 
ranted to sail on or before the Ibth of Auyust, 1861. 

The Papin No. 6 left Lyons on the 24th of July, and arrived at Marseilles on the 30th. 
The Bourdon and Papin No. 1 left Lyons on the 2d of August, and arrived at Marseilles, 
the former on the 7th, the latter on the 8tb. All three vessels were in a fit and pioper 
state for the voyage down the Rhone to Marseilles, but, from the nature of the navigation, 
they could not, on leaving Lyons, be in a state of readiness,—as to masts and sails, chains 
and anchors, sea crew, Ac., — for the sea portion of the voyage to Qalatz. 

They all left Marseilles properly manned and equipped for the residue of the voyage on 
the 23d of August,—the intermediate time having been oonsnmed in the sca-equipment, 
and in procuring the surveys and permit to depart required by the French law, which 
could only be obtained at Marseilles. This delay the jury found not Co have been ur rea¬ 
sonable 

Held, that both the implied warranty of sea-worthiness, and the express warranty to 
sail on or before the 15th of August, wero complied with. Bouillon v. Lvpton, 113. 

Delay in voyage. 

2. As to the Papin No. 6, which arrived at Marseilles on the 30th of July, it appeared 
that she might have been got ready for sea several days earlier than she was, but that, the 
captain deemed it prudent to detain her at Marseilles in order that all three vessels might 
depart in company. The jury having found that this was a reasonable cause of delay as 
to that vessel, the court refused to disturb their verdict, lb. 

** Particular Charges** 

3. Bacon was insured from Now York to Liverpool on a policy declaring it to bo ''war* 
wanted free from average, unless general, or the ship be stranded, sunk, or burnt." In 
the course of the voyage, the vessel encountered bad weather, and the master, for the pre¬ 
servation of the ship and cargo, put into Bermuda, where on survey the vessel was found 
to be so much damaged that she could only be repaired at an expense exceeding her value 
when repaired; and she was accordingly sold. Surveys were then held upon the cargo, 
in order to determine what should be sent on and what sold. Part of the bacon was found 
too much damaged for re-shipment, and was sold: the rest was re-shipped, and arrived 
partially damaged at Liverpool. The assured claimed against the underwriters the differ¬ 
ence between the original freight and the increased freight on the portion so carried on, the 
warehouse-rent incurred at Bermuda, the expense of the surveys on the goods, and the coo¬ 
perage on those forwarded,—all which charges, except the cooperage, it was admitted 
upon a case stated for the opinion of the court (who were to draw inferences) that down 
to the date of the policy in question it was the custom of underwriters to pay, under the 
name of " particular charges," upon policies in the same form :—Held, upon the autho¬ 
rity of The Great Indian Peninsular Railway Company v. Saunders, 1 B. A Sm. 41, 2 B. A 
Stn. 266, that the underwriters were not liable for any of the above charges ; and that tbo 
circumstance of tho goods being of a perishable nature did not constitute any substan-^ 
tial distinction between the two cases. Booth v. Gair^ 291. 

Construction offire-policy. 

4. A fire policy was effected on a steamship, with her tackle, Ac., "lying in the Victoria 
Docks, London, with liberty to go into dry-dock, and light the boiler-fires once or twice 
during the currency of this policy." Adjoining but not belonging to the Victoria Docka 
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INSURANCE. 

Comtruetion of Jire-policy {eontinutd). 

is a ** pontoon ^aviog-dook. This beiDg* found of insufficient oapaciij to take in the 
vessel in question, she was towed for repair to a drj-dock about two miles higher op the 
river, for the purpose of going into which dock it was necessary to remove the lower half 
of her paddle-wheels. This was done in the Victoria Docks. Her repairs being (with 
the exception of some internal fittings) completed, the vessel was taken out of the dry- 
dock and moored in the river, where she remained ten days (fopnd by the jury not to be 
an unreasonable time) for the purpose of having her paddle-wheels replaced. Whilst so 
moored, she was destroyed by an accidental fire:—Held, that the policy only attached 
upoh the vessel whilst in the Victoria Docks, or in a dry-dock, or whilst going to and re¬ 
turning from a dry-dock, but not during her stay in the river for a different purpose, and 
consequently that the insurers were not liable for the loss. Pearton v. Tho Cowmercial 
Union Atturnnce Company, 304. 

(NTERROGATORIES,—See Practicb, fi. 

JOINT-STOCK COMPANY. 

Liability of directom for contraeti made by the eecretary under their eanction, 

A prospectus of a projected company for the conveyance of emigrants to British Co¬ 
lumbia contained statements calculated to induce intending emigrants to believe that 
arrangements had been perfected for the object in view, and inviting them to take tickets 
for their passage and the public to purchase shares. This prospectus was shown by the 
secretary to the defondants, and they were asked to allow their names to be inserted 
therein as directors; to which they consented, on being qualified (that is, presented each 
with 200 paid-up shares of the nominal value of 10^ each) and indemnified. Their names 
were accordingly inserted, and the prospectus published and advertised in the Times:— 
Held, that, from these facts, the jury were warranted in inferring that one who con¬ 
tracted with the secretary fur a passage, and paid his money, upon the faith of the repre¬ 
sentations contained in the prospectus, did so upon the credit of the defendants, and con¬ 
sequently that he was entitled to sue them for a breach of such contract. Collingwood v. 
Berkeley, 145, 

JUDGES’ NOTES. 

On moving for new trial. 

It is not necessary to have a copy of the judge’s notes at the time of moving for a new 
trial in a case tried, under a judge’s order, before a county court. Morrieon v. Wookey, 
457. 

JUDGE’S ORDER. 

Varying ,—See PRACTICE, 7. 

LANDLORD AND TENANT. 

nietreee for rent, 

1. There is no illegality in distraining for rent by climbing over a fence, and so gaining 
access to the house by an open door. Eldridge v. Stacey, 453. 

2. The broker having been forcibly expelled, regained possession by force after an in¬ 
terval of three weeks Held, that he was justified in so doing; and that it was a ques¬ 
tion for the jury whether by staying out so long he bad abandoned tho distress. Ib, 

LIBEL. 

Privileged commimication. 

1. Intercnt or (ft/ty.] A communication made bon^ fide upon any subject-matter in which 
tho party communicating has an intereet, or in reference to which be has, or honestly be¬ 
lieves be has, a duty, is privileged, if made to a person having a corresponding interest 
or duty, although it contain criminatory matter, which, without this privilege, would be 
slanderous and actionable. Whiteley v. Adame, 392. 

2. A., a well-esteemed member of a congregation in London notorious r its extreme 
bigh-cburch notions, being on a visit to a Mrs. H. (also a member of the same congrega¬ 
tion), who was residing for a time at S., in Berkshire, was by her introduced to B., the reo* 
tor of the parish, a gentleman of similar religious tendencies. The latter introduced A. to 
one of his parishioners, a farmer named F , with whom A. soon became on terms of inti¬ 
macy, staying on several occasions at F.’s farm with different members of his family. 
After the lapse of some months, F., conceiving that ho had ground of complaint against 
A. with regard to some private transactions which he communicated to B., brought an 
action against A. for board and lodging and the price of a horse which he alleged had 
been bought of him by A. A. resisted tho claim as to the board and lodging on the ground 


Digitized by 


Google 




INDEX. 


897 


LlilEL. * 

PriciUgtd eommuntcafion (continued). 

that be and bis family had resided at F.'s farm as guests and not as lodgers, and the claim 
as to the horse on the ground that be had only taken it upon trial. In this state of things,' 
one C., one of the curates of the London congregation, wrote to B. asking him to con* 
sent to act with him as arbitrator in the dispute between F. and A. B. declined ; where¬ 
upon C. again wrote to him, urging It upon him as a sacred duty to aid in averting 
what he called a scandal from a member of bis (C/s) congregation. In reply to this let¬ 
ter, B. wrote to C. giving him his reasons for declining to act as arbitrator, imputing to 
A. very gross misconduct, and adding, ** I think it my duty to unmask him to you." This 
letter having been banded by C. to A., and the latter having commenced an action for 
a libel against B., B. came to London, and called on Mrs. H., to whom be detailed some of 
the charges against A. That lady intimated her conviction that B. was mistaken in bis 
opinion of A., but said she would see him on the subject and communicate with B. the re¬ 
sult, adding that she was quite sure A. would tell her the truth. Mrs. 11. afterwards 
wrote to B. (with A/a knowledge), telling him that A. denied all the charges alleged 
against him, and reiterating her confidence in A.'s integrity. B. thereupon wrote in an¬ 
swer to Mrs. H. substantially repeating the charges, saying, as to one of them, that there 
was not a shadow of doubt but that the complaint was correct, and that if A. denied it in 
the witness-box he would be indicted for perjury. This letter was also banded to A. (who, 
knowing it was coming, called on Mrs. H. for it), and a second action was the result. The 
two actions having been consolidated, the jury at the trial found that the charges cou- 
tained in the letters were unfounded, but that B. was not actuated by malice:—Held, that 
both letters were privileged, on the ground that they were written by the defendant in what 
ho believed to be the honest discharge of a social and moral duty, and on a subject-matter 
in which the writer had an interest in making the communications, and the persons re¬ 
spectively receiving them had an interest in the receipt of them,—Byles, J., confiniug 
bis judgment, as to the second letter, to the latter ground. Whiteley v. Adann, 392. 

3. On the recommendation of one £. (who was superintendent of the Horticultural S<)«i- 
0 ty *8 gardens, and in the habit of recommending gardeners to its members), K. hired F. ia 
that capacity. Being dissatisfied with him after some months, he gave him notice to 
leave bis service, and called upon E. to recommend him another gardener in bis place. 
Shortly afterwards R. wrote to E. a letter, complaining of F.^s conduct; In which letter, 
amongst other things, he said,—<*0n Saturday I bad another scene with F. in my gar¬ 
den. He was extremely violent, came towards me several times with an open clasp-kuife 
in his band, and eyes starting from the sockets with rage, a perfect raving madman. 
I was, fortunately, accompanied by my upper servant. He accused me of having opened 
a letter of bis, Ac. I think it right that you should be informed of F.’s violent conduct, 
as you might unwittingly recommend him, without being aware of his temper and faults." 
In consequence of this letter, E. refused to employ F. in the society's gardens, as he before 
had done, and but for the letter would have done again:—Held, that, assuming that tbe 
relation between K. and £. was such as to warrant a communication on the subject of 
F.'s conduct, the above letter was excluded from the privilege, by reason of excess. Fryer 
V. KxunereUyf 422. 

LICENSE. 

Under Uackuey Carriage Act, —See Notice of Action. 

toCAL GOVERNMENT ACT, 1858. 

Co»«/rucrio>i of 21 A 22 Viet. c. 98, «. 9. 

The 72d section of the Public Hcnllh Act, 1848 (11 A 12 Viet. c. 63), required Certain 
notices to be given to the local board of health before the laying out, making, or building 
upon any now street. This provision is repealed by the Local Government Act, 1858 
(21 A 22 Viet. c. 98), except (s. 9) as to “proceedings, matters, and things respectively 
begun or made" under any section of the former act :—SemhUy that, where the proper no¬ 
tice had been given and plans lodged under the Public Health Act, this was a “matter 
or thing begun or made," within s. 9 of ibe Local Government Act, although little or noth- 
ing appeared to have been done towards the formation of tbe streets of which notice had 
been given. Felkin, app., Derridge, resp., 257. 

LUNATIC. 

Conveyance by tci/e of ,—See HcSBAND AND Wife, 4. 

MANDAMUS. 

Under the Common Law Procedure Act, 1852,~Se6 Arbitraueitt, 4. 
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MARKET. 

Regulation of. 

1. The 62d seotion of the Barnsley Improvement Act, 8 O. 4, e. xxt.^ imposed a pen¬ 
alty for, amongst other things, exposing for sale in any of the streets, Ao., of the town 
any meat, Ac., so as to project over or upon any foot or carriageway, Ac. The 63d sec¬ 
tion provided that no person should be subject to any penalty under the act for placing 
any stall or exposing provisions, Ac., for sale, so as such stalls, Ac., be placed in such part 
of the streets, Ac., as should be appointed by the commissioners. And the 64tb section 
provided that no person should be subject to any penalty under the act for placing any 
stall or exposing provisions, Ac., for sale in such parts of the streets, Ac., as should have 
been theretofore used for that purpose at the times of the usual fairs and markets within 
the town, Ac. In the year 1853, a local board of health was constituted in Barnsley under 
the Public Health Act, 1853 (16 A 17 Viet. o. 24), who, by certain by-laws duly allowed and 
published, appointed certain places for markets for certain descriptions of goods on mar¬ 
ket-days, and imposed penalties for the breach thereof :->Held, that the provisions of the 
local act did not exempt from such penalties one who violated these by-laws by expos¬ 
ing for sale meat, Ac., at a place other than that so appointed by the local board of health, 
—notwithstanding the spot where such meat, Ac, was so exposed for sale was a place 
where such articles had for a long series of years been sold by him and others. Savage^ 
app., Drookf resp., 264. 

lUBturbance of righu t>», and removal of, 

2. From time immemorial, until lately, a weekly market bad been held in the High 
Street of Bridgnorth. The market belonged to the corporation of Bridgnorth, who were 

, also lords of the mauor in which the borough is situate. The plaintiff was the owner of a 
bouse in the High Street; and he and the previous owners and occupiers of that house, 
as well as several other occupiers of bouses in High Street, bad from time immemorial 
erected, on market-days, stalls opposite their respective houses, and had exposed thereof 
goods for sale in* the market, or let the stalls for hire to others who had done so: and nc 
payment bad ever been made to or claimed by the corporation for stallage or for tolls of 
things sold at such stalls, though they took tolls of similor produce exposed elsewhere in 
the market. The corporation removed the market to another place within the borough, at 
a small distance from the High Street, and so-necessarily injuriously affected the interests 
of those who had rights in the old market:—Held, that the plaintiff was entitled to main¬ 
tain an action for the unlawful disturbance by the corporation of bis enjoyment of this 
right,—which was probably conferred in consideration that the holding of the market must 
necessarily diminish on market-days the trade and custom of the shops kept in such 
houses, and the shopkeepers were therefore privileged to advance, as it were, their shops 
into the market itself by having stalls in the street commensurate with the fronts of their 
houses, and consequently that the enjoyment of the stalls by the owners and occupiers 
of the houses, and those licensed by them, was sufficiently connected with the enjoyment 
of the houses to satisfy the rule acted upon in Ackroyd v. Smith, 10 C. B. 164, and Bailey 
V. Stephens, 12 C. B. N. S. 91, that no right can bo annexed to a house or land which is 
unconnected with the enjoyment or occupation thereof. Ellie v. The i/ayor, <£* 0 ., 0 / 
Brulgnorthf 52. 

3. Held also, that the removal of the market was not justifiable under the Public Health 
Act, 1848 (11 A 12 Viet c. 63), or the Local Government Act, 1858 (21 A 22 Viet. c. 98), 
inasmuch as the power to provide market-places conferred upon the local board by the 
50tb section of the last-mentioned act, is expressly qualified by the proviso that no market 
shall bo established so as to interfere with auy rights enjoyed by any person, without bis 
consent Ib. 

MARRIAGE. 

Proof ofy — See Husband and Wife, 1. 

MASTER AND SERVANT. 

Authority of ferrant to warrant a horee. 

In an action for the breach of a warranty on the sale of a horse by the servant of a pii- 
vato owner at a fair,—Held, that a letter from the plaintifTs attorney to tho defendant, 
referring to the alleged warranty and averring a breach of it, and an answer from the 
defendant simply denying that there had been any breach of warranty, afforded ovidonce 
whence the jury were justified in finding that the servant bad authority in fact to warrant. 
Miller T. LaxctoiXy 834. 

MEASURE OF DAMAGES,—See Damages. 
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UEMORANDA. 

Judgt$, 

}^eatb of Cresswell, J., 1. 

WigbtmaD, J., 561. 

Promotion of Wilde, J., 1. 

Appointment of Pigott, B., 2. 

Shoe, 3.f 581. 

Attomty and SoUcitor-OeneraL 
Resignation of Atherton, A. Q., 2. 

Promotion of Palmer, S. G., 2. 

Appointment of Collier, S. G., 2. 

Queen’g CounteL 
Cooke, Gray, Powell, Loch, 2. 

Patent of Precedence. 

Ballantine, SerjL, 581. 

MINE. 

Rigkti o/ adjoining mine^otenere. 

The owner of a mine at a higher lorel than an adjoining mine has a right to work the 
whole of hie mine in the nsual and proper manner for the purpose of getting out the min* 
erals in any part of his mine; and he is not liable for any water which flows by gra¬ 
vitation into such adjoining mine from works so conducted. But be has no right by 
pumping or otherwise to be an active agent in sending water from his mine into the ad> 
joining mine. Baird v. Williameon, 376. 

Compeneation for damage in Korking, —See Deed, 2. 

And see Coal-mines. 

MISTAKE OP PACT,—See Monet had and received. 

MONEY HAD AND RECEIVED. 

Money paid under mintake of fact. 

Certain bales of cotton were consigned by merchants at Madras to London for the ac¬ 
count of their correspondents, the plaintiff's, who wore merchants at Liverpool, under bills 
of lading having in the margin, pursuant to the course of business at Madras, a note of the 
measurement and the amount of freight On the ship^s arrival, the pluintiiTs’ brokers sent 
the cotton to a wharf with a copy of the bills of lading, another copy of the bills of lading 
being forwarded to the plaintiffs. According to the ordinary practice, tbp wharfinger, on 
receiving the cotton, measured it, and sent a note of the moasurernent to the defendants, 
who were the sbip^s brokers (one of them alao being the oicner). The defendants as brokers 
made out a freight-note/adopting the measurement from the wharfinger^s DOte, wbioh in 
consequence of the swelling of the bales on the voyage was considerably more than the Ma¬ 
dras measurement in the margin of the bills of lading. The freight-note so made out was 
sent by the defendants to the plaintiff's’ brokers, who, assuming it to be correct, paid the 
amount, and received credit for it in their account with their principals; and the defend¬ 
ants settled the ship’s accounts upon the supposition that all was right. The plaintiffs, 
on balancing their accounts with the Madras house at the end of the following year, 
discovered for the first time that they had overpaid the defendants to the extent of SSL 8«. 
Sd., and brought an action to recover it back:—Held, that, the money having been paid 
under a mistake of fact, the plaintiffs were entitled to recover it back from the otener of the 
ehipf but not as against the two defendants os ship’s brokers, who bad settled accounts with 
the owner in the bonfi fide belief that the payment bad been rightly made. Shand r. 
Orantf 324. 

MONEY PAID,— See Gamino. 

NAVIGABLE RIVER. 

Ifuiaance in, —See Nuisance, 1. 

NEGLIGENCE. 

In navigating vieaele. 

The declaration stated that the plaintiffs were possessed of a telegraphic-cable forth* 
transmission of messages between Dover and Calais by means of electricity, part of which 
cable was by charter of the Crown lying at the bottom of the sea within three marine miles 
of the shore; that the defendants were possessed of a certain ship on the high seas, and 
80 carelessly navigated the same that their anchor fouled and injured the cable. Plea, 
that the telegraphic-cable was lying in the high seas more than three marine miles from the 
shore, and out of and beyond the realm, dominion, sovereignty, and jurisdiction of the 
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NBOLTQKNCE. 

In navigating vtittU {eontinutd), 

Qaeen; that the defendanU were Swedes, and the vessel a Swedish vessel; that, in the 
Dsaal and ordinary course of navigation, she was proceeding on a voyage from Spain to 
a port in Sweden, and in the usual and ordinary course of navigation cast anchor; that, 
without any default of the defendants, the anchor dragged, and in being raised became 
entangled with and injured the telegraphic*cable; that there was no buoy or mark to 
show the spot in which the telegraphic-cable was lying, and that its position and exist* 
ence were wholly unknown to the defendants and those having the management and direc¬ 
tion of the vessel and anchor. Second replication, that the defendants could and ought 
to have known, and had the means of knowing, and but for their negligence and want 
of ordinary care would have known, the position and existence of the telegraphic-cable, 
and that it was through the carelessness, negligence, and want of ordinary or any care that 
they did not and would not know or use the means of knowing of its position and exist¬ 
ence; that the anchor was not cast, got up, dragged, or entangled in the due course of 
navigation, as alleged, but contrary to the due course of navigation; and that the defend¬ 
ants, by their mariners and servants, with such means of knowledge, and with a culpa¬ 
ble and unlawful omission to use the said means of knowledge, and out of and contrary to 
the due course of navigation, by and through the carelessness, mismanagemeut, and cul¬ 
pable want of knowledge of the defendants and their mariners and servants, committed the 
grievances in the declaration mentioned. Third replication,—as to so much of the plea as 
alleged the grievances complained of to have been committed out of the realm, dominion, 
sovereignty, and jurisdiction of the Queen,—that one end of the said telegraphic-cable 
was fastened to the soil of the county of Kent, and that the said grievances were commit¬ 
ted within three miles of the shore, and not more than three miles from the shore, a« in 
the plea alleged. New-assignment (as to part of the plea), that the plaintiffs sued, not only 
for causes of action in the plea admitted, but also for causes of action committed within 
three miles of (he shore; and also for that, after the servants and mariners of the 
fendants were informed and had express notice of and knew the position and existuncooV 
the telegraphic-cable, and were warned and cautioned that they would injure the sau>c, the 
defendants, through the carelessness and negligence of themselves and their mariners and 
servants in that behalf, and contrary to their duty in that bobalf, so Degligently and im¬ 
properly, and without using due or ordinary or any care, and with more force and violence 
than was necessary, disentangled the anchor and cable of the defendants from the tele¬ 
graphic-cable with such carelessness and negligence that by moans thereof the same was 
injured as in the declaration mentioned:—Held, on demurrer,—that the declaration was 
good, by reason of the imputation of negligence; that the plea was good, as an argu¬ 
mentative traverse of the negligence charged in the declaration ; that the second replica¬ 
tion was a good traverse of the plea; that the third replication was bad, inasmuch as it 
traversed an immaterial allegation in the plea; and that the new-assignment was good. 
The Submarine Telegraph Company v. Dickeonf 758. 

NEW-ASSIGNMENT,—See Negligence. 

NEW TRIAL. 

It is not necessary to have a copy of the judge’s notes at the time of moving for a new 
trial in a case tried, under a judge’s order, before a county court. Jiorrivon v. Wookey, 
467. 

NOTICE OF ACTION. 

Ji'or an act done under the authority of a etalute. 

1. To entitle a defendant to notice of action under a statute, he mu.<it honestly intend to 
put the law in motion, and really believe in the existence of a state of facts which if they 
existed, would have justified him in doing as ho did. Hcnth v. Brc^cer, 803. 

2. The 24tb section of the Hackney Carriage Act, 6 A 7 Viet. c. 86, empowers the pro¬ 
prietor of a cab, if he has any complaint against bis driver, to summon him before a mag¬ 
istrate, who may endorse the nature of the offence on bis license : and the 47th section 
provides that a notice of action shall be given where a party is sued for “ anything dona 
under the authority of the act:”—Held, that a cab-proprietor who, without summoning 
the driver before a magistrate, defaced his license by writing on it that bo had been dis¬ 
missed for damaging bis cab and briagiog homo no money, was not entitled to a notice of 
action, inasmuch as be could not have honestly intended to put the law in motion or really 
believe that be was acting under the authority of the statute. Id. 

NOTTINGHAM CANAL COMPANY,— See Canal Act. 
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KUISANCB. 

In a navigable river, ' 

1. One who erects or keeps erected on the shore of a navigable river between high and 
low-water mark a work for the more convenient use of his wharf adjoining, which work, 
either from its original defective conatrnction or from want of repair, presents a dangerous 
(bidden) obstruction to the navigation, is responsible for an injury thereby occasioned to a 
barge coming to the wharf, without any default on the part of the persons in charge of it. 
White V. Pkxllipe, 245, 

2. The defendants were possessed of a wharf abutting on the river Thames, the soil in 
front of which was for the more convenient access thereto excavated by their predecessor, 
who placed there a campshed, a structure of piles and planks to keep up the adjoining 
soil. This campshed was originally improperly constructed, and was suffered to be out of 
repair. A barge of the plaintiffs was brought to the wharf for the purpose of receiving 
goods by means of the wharf crane from a schooner which was moored alongside and was 
discharging her cargo at the wharf, and those in charge of her, not being aware of the ex¬ 
istence or the condition of the campshed, so moored the barge, that, on the tide receding, 
she came upon one of the piles, which forced a bole in her bottom, and the barge and its 
contents were damaged:—Held, that these facts disclosed a duty in the defendants to keep 
the campshed in repair or give notice of the danger, and a breach of that duty for which 
they were responsible in damages ; and that it was immaterial whether or not the plain¬ 
tiffs paid for the use of the wharf or the crane, /b. 

Adjoining a highieay. 

3. If a highway is dedicated to the public with a dangerous obstruction upon it, such as 
would have been a nuisance if placed upon an ancient way,—as, a flight of steps, or a pro¬ 
jecting flap,—no action can be maintained against the person dedicating it for an injury 
caused thereby. Robbim v. Jonee, 221. 

4. Nor will an action He against tho owner of a house having a covered area adjoining 
a public footway, which area was in existence before and at the time of the dedication of 
the highway, and was dedicated to the publlo before the last General Highway Act, for 
an injury to an individual from tho giving way of the covering of the area in consequence 
of the wear and tear occasioned by public user. • Ib, 

5. In 1830, houses were erected on land adjoining a new road constructed at a high level 
as an approach to a new bridge across the Thames. Between these bouses and this road 
was a spaco which was covered over (as a means of access to tho houses) by a flagging in 
which wero gratings to let light and air to the lower part of the buildings, which formed 
separate tenements, the entrance to which was upon the lower level at the rear. The spaeo 
so covered had become, by dedication prior to tho General Highway Act, 5 A 6 W. 4, c. 50, 
a part of the public footway, and was used as such by the public. In 1853, in conse¬ 
quence of a largo number of persons congregating upon tho spot, the flagging and grat¬ 
ing in front of one of the houses (having bocome weakened by user) gave way, and se¬ 
veral persons were precipitated into tho area below (a depth of about thirty feet), and one 
of them was killed :—Held,—in an action by the widow of the deceased, under Lord Camp¬ 
bell’s Act, 9 A 10 Viet. c. 93,—that, there being under tbo circumstances no legal liability 
on the lessee of the houses to keep the surface of this way in repair, the action was not 
maintainable,—the gulph at the side of the causeway being the result of tho road being 
raised by the makers of it, not by tbo land at the side being excavated by tbo proprietors 
of it: and that the artificial character of the flagging and grating did not make it more or 
less a way to be repaired by tbo parish. Ib. 

6. A landlord who lets a house in a dangerous state, is not liablo to the tenant’s cus¬ 
tomers or guests for accidents happening in consequence daring the term. Ih. 

And see Gas Company. 

OBITUARY,—See Memoranda. 

OFFICIAL ASSIGNEE. 

Liability of^ for contribution to eoeti of an octton. —See Bankrupt, 3. 

PAPER-BOOKS. 

Delivery of —See PRACTICE, 2. 

PARTICULAR CHARGES,—See Insurance, 3. * 

PARTNERSHIP. 

What conttitntee. 

A., B., and C., agreed that each should furnish 30007. worth of goods, to bo shipped on a 
join adventure, tbo profits to be divided according to the amount of their several ship¬ 
ments :—Hold, that this did not constitute a partnership between the three, so aa to make 
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PARTNERSHIP. 

What ennttitute$ {continutd), 

B. and C. responsible for goods bought bj A. to famish his quota of the cargo. r. 

Dubton, 460. 

[PATRON. 

The right of a patron to present to a benefice is a legal right, snbjeot in its ezerolse 
to the bishop's right to examine into the fitness of the presentee, and to reject him for suffl> 
cient ground. BUhop of Exeter 7 . 3far$haU (H. of L.), fiST.] 

PAWN,—See Conversion. 

PLEDGE. 

Potptr 0 /enUf on default ,—See CONVERSION. 

POWER OF SALE,—See Conversion. 

PRACTICE. 

Pleading eeceral maftere, 

1. A., assuming to be the owner of land over which eight other persons claimed rigbU 
of common, enclosed it. In order to assert their claim, the eight signed a document p*o> 
fessing to authorize each other, and B. and C. a« agente for all and each of them, to enter 
upon the land and remove the fences, which B. A C. accordingly did. Separate actions 
having been brought against the eight for this trespass,—each was allowed to plead sev* 
eral pleas justifying under the titles of the other seven, as well as under his own title. 
Church V. Wright, 750. 

Delivery of pnper-boolce, 

2. The only proper place for the delivery of paper-books, is, the judges' Chambers, U\ 
Serjeants’ Inn. HoxeeUt, app., Wynne, resp., 11. 

Diecovery and inepection of ducumente, 

3. An application for a discovery of documents under the 60th section of the Commoo 
Law Procedure Act, 1864 (17 A 18 Viet. c. 126), must bo mado upon the affidavit of tht 
party to the cauee. Chrietoplieretm y. Lotinga, 809. 

4. Hcrschfeld v. Clarke, 11 Exeh. 712, confirmed, lb. 

5. Upon a motion for an inspection of the plaintiffs' books, which the defendant al¬ 
leged to be necessary for the purpose of establishing a set-off in respect of commission 
which he claimed on sales cfTcclcd by the plaintiffs through bis introduction,—The court 
granted tbo rule, although the plaintitfs swore that there was no agreement to allow the 
defendant any commission: but held that the plaintiffs were entitled to seal up all those 
parts of the books which they pledged their oath that the defendant had no interest in. 
Bull V. Clarke, 861. 

InUrrogntoriee under 17 18 Viet, c. 125, #. 61. 

6. It is no objection to interrogatories under the 61 st section of the Common Law 
Procedure Act, 1864, that the answers, if given in the affirmative, will show that the exe¬ 
cution of a deed upon which the defence is founded was obtained by fraud. Goodman v. 
Bolroyd, 8.39. 

Varying Judge'e order. 

7. The defendant’s goods having been taken under afi. fa. after the debt and costs bad 
been paid by another party liable upon the same instrument, he applied to a Judge to sot 
aside the execution. The judge mado tbo order, but imposed as a term that the defendant 
ehould bring no notion. Having availed himself of the order so as to get the sheriff to with¬ 
draw from possession,—Held, that tbo defendant could not afterwards move to set aside so 
much of it as restrained him from bringing an action. Wilcox v. Odden, 837. 

At Chntnbere. 

8. Affdavit.'] —Upon a motion for costs under the 15 A 16 Viet. c. 64, s. 4, after an un¬ 
successful application to a judge at Chambers, tbo plaintiff must bring before the court 
all relevant materials which were used before tbo judge. Benxxett v. Benham, 616. 

PRINCIPAL AND AGENT. 

Agent'e right to eommieeion. ^ . • 

A., a clerical agent, was employed to sell an advowson for B. upon the terms contained 
in a circular in which it was stipulated that the commis.sion should become payable upon 
the adjustment of terms between the contracting parties in every instance in which any 
information bad been arrived at, or any particulars had been given by, or any comrouni. 
cation whatsoever had been made from A.’s office, however and by whomsoever fbe nego¬ 
tiation might havo been conducted, and notwithstanding the business might have been 
Bobsequently taken off the books, or the negotiation might have been concluded in conse* 
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PRINCIPAL AND AGENT. 

Agenf$ right to commU$ion (eontinutd), 

quenoe of oommunicatioDS previously made from other agencies, or on information other- 
wise derived, or the principals might have made themselves liable to pay commission to 
other agents j and that no accommodation that might be afforded a« to (tme of payment or 
advance ehould retard the payment of commieeion, A contract of sale having been ar¬ 
ranged through A/s agency, and duly executed, and a deposit paid on the 14tb of Octo¬ 
ber, 1862, the residue of the purchase-money being payable on the 3Ut of December,— 
Held, that A. was entitled to bis commission at all events on the Slst of December, al¬ 
though the full purchase-money had not, for some unexplained reason, then been paid. 
Lara v. Billj 45. 

PRINCIPAL AND SURETY. 

Liability of eurety, 

1. The defendant executed a bond as surety to an insurance company for the fidelity of 
A., who was appointed an agent of the company at Adelaide, and who was about to and 
afterwards did enter into partnership (as merchants) with B., also an agent of the company 
at that place. The condition of the bond was, that, if A., bis heirs, executors, Ac., should 
well and truly pay and account for all moneys received by Atm, the obligation should be 
void :—Held, that the defendant was not responsible under this bond for moneys received by 
the firm of A. A B., notwithstanding be was aware at the time he signed the bond that A. 
was about to become partner with B. Montejiore v. Lloyd, 203. 

2. Held, also, that the surrounding or ** co-existing'^ circumstances were admissible for 
the purpose of explaining what might be ambiguous in the condition. /6. 

PRIVILEGED COMMUNICATION,—See Libbl. Slaitobr. 

PROFIT A PRENDRE. 

What amounte to a grant of. 

A. agreed with B., that B. might dig and carry away cinders from a certain cinder-tip, 
the property of A., B. paying A. a certain price per ton:—Held, that this agreement need 
not be by deed. Smart v. Jonee, 717. 

PROMOTIONS,—See Mbhorabda, 

PROVIDENT SOCIETY,—See Fbiebdlt Socibtt, I. 

PUBLIC COMPANY,—See Joint-Stock Cokfant. Railway Company. . 

PUBLIC HEALTH ACT,—See Local Govermmbnt Act, 1858. 

[QUAKE IMPEDIT. 

1. In quare impedit, upon a rejection of the patron's presentee, the bishop's plea must 
state not only that the presentee is not a fit person, but also in what respect be is not fit, 
and state it in such a manner as will enable the patron to take issue on the objection, and 
a proper tribunal to judge of its soundness. Biehop of Exeter v. Barehall (H. of L.), 857. 

2. An allegation in the plea that the bishop bad good reason to believe that the pre¬ 
sentee bad been guilty of an attempt to commit simony is not sufficient:— Semble, that a 
plea alleging presentation by the bishop as on a lapse must allege notice to the patron 
of the circumstances under which the bishop would so claim to present /5.] 

QUEEN'S PRISON ACT. 

Judgment of the Common Pleas in Gore v. Grey, IS C. B. N. S. 138, affirmed. Gore v. 
Orey, 667, 

RAILWAY COMPANY. 

Conditione on which goode carried by, 

1. Any condition limiting the liability of a railway company as carriers must be a 
condition just and reasonable in the judgment of the court, and must be set out in a writ¬ 
ten (or printed) contract signed by or on behalf of the consignor of the goods. Aldridge 
V. The Great Weetern Railway Company, 582. 

2. Certain packages called empties" were delivered to a railway company to be car¬ 
ried to a place beyond their line, the person by whom they were delivered signing on 
the consignor’s behalf a printed note containing the following among other conditions- 
^'1. The company will not be answerable for the loss or detention of, or damage to, wrap¬ 
pers or packages of any description charged by the company as 'empties/ 2. Nor in 
respect of goods destined for places beyond the limits of the company's railway; and, as 
reepecU the company, their responsibility will cease when such goods shall have been 
delivered over to another carrier in the usual course for further conveyance. Any money 

C. B. N. S., VOL. XV.— 35 
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RAILWAY COMPANY. 

ConditiouB on which gooda carried by (coi»/tMne(f). 
which way be received by the company as payment for the conveyance of goods beyond 
their own limits will be so received only for the convenience of the consignors, and for 
tho purpose of being paid to the other carrier. 3. The company will not be liable for 
any loss of or injury to articles, except on proof that such loss or injury was occasioned 
by the neglect or default of the company or its servants.” The goods were carried duly to 
Gloucester, where tho defendants’ line ended, and were there banded over to the Midland 
Kailway Company in further prosecution of the transit, after which the detention and dam¬ 
age of which the plaintiff complained took placo :—Held, that the second of the above con¬ 
ditions discharged the defendants from liability in respect of the damage and detention 
complained of. Aldridge v. The Great Weatern Railway Company, 582. 

3. Held, also, that a signature of the special contract by a railway agent” employed 
by tho consignor to deliver and by the company to receive the goods for them, is a suffi¬ 
cient signature to satisfy the 7th section of the Railway Traffic Act, 1854. 76. 

4. Semhle, that the company were not to bo considered as mere gratuitous bailees be¬ 
cause the empties” are carried free of charge,—the contract for payment for the same 
packages when forwarded full, including a contract or engagement on their part to make 
no additional charge for returning them when empty, lb. 

Hotion under the Railway Trajffic Act, 1354. 

5. Thero is no obligation on a railway company, whether at common law or under the 
Railway Traffic Act, 1854, to carry goods otherwise than according to their profession. /» 
re Oxlade and the North Eaatern Railway Company, 680, 

6. Therefore, it is competent to them to restrict their coal traffic to tho carriage of coals 
for colliery-ownera, from the pit’s mouth to stations where such colliery-owners have cells 
or depots appropriated to them for the reception and sale of their coals, and to decline to 
carry coals from station to station, or for coal-merchanta, —such an arrangement being es¬ 
sential to the regulation of. the large traffic in that article, and tho company not being 
“common carriers” of coal. Aldridge v. The Great Weatern Railway Company, 582. 

7. Re Oxlade, 1 C. B. S. 454, confirmed. 76. 

RAILWAY TRAFFIC ACT,—See Railway Company, 3, 5, 6, 7. 

REGISTRAR IN BANKRUPTCY,—See Bankrupt, 6. 

REGISTRAR OF MARRIAGES,—See Husband and Wife, 1, 

RES JUDICATA,—See Admiralty Court. 

REVOCATION. 

0/ wift*a authority to charge her huaband for neceaauriea, —See UuSBAND AND Wife, 2. 

ROMAN CATHOLIC CHAPEL. 

Marriage in, —See Husband and Wife, 1. 

SEA-SHORE,—See Foreshore. 

SEA-WORTHINESS,—See Insurance, 1. 

SET-OFF. 

Of unliquidated damagea. 

In an action by assignees of a bankrupt to recover the price of machinery supplied by 
the bankrupt,—the court allowed the defendant to plead an equitable pica of set-off for 
unliquidatod damages arising out of tho same contract. Makeham v. Crow, 847. 

SHIPPING. 

Oicner’* right to freight, though cargo damaged, 

1. It is no answer to an action, by a ship-owner against the charterer to recover freight, 
that, by the fault of the master and crow, and their negligent and unskilful navigation of 
the vessel, the cargo (coal) was damaged so as upon arrival at tho port of discharge to 
be then there of less value than the freight, and that the charterer abandoned it to the 
ship-owner. Dakin v. Oxley, 646. 

Liability of co-ownera. • 

2. Tho ship’s husband, or managing owner, is an agent appointed by the other own¬ 
ers to do what is necessary to enable the ship to prosecute her voyage and earn freight. 
Barker v. J/ighley, 27. 

3. Where, tberefuro, the ship's husband and managing owner caused a bail-bond to be 
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SHIPPING. 

Liabilittf of cO’Oxoner$ {continutd). 

given in the Admiralty Coart, in the names of his co>owner and himself, in a suit for a 
collision, and the suit terminated in favour of the plaintiffs, and the bail wore called 
upon to pay danfhges, Interest, and costs :—Held, that the co-owner was responsible to 
the bail for tho money so paid. Barker v. IlighUy, 27. 

Construction of charter-partx/. 

4. By a charter-party tho charterer bound himself to load at Havana “a full and com¬ 
plete cargo of sugar and other lawful produce.^’ Certain goods were enumerated, includ¬ 
ing timber, and certain rates of freight were mentioned ; and the charter-party proceeded, 

other goods, if any should be shipped, to pay in proportion to the foregoing rates, except 
xohat iniijht he shipped for broken stotcogCf tchich should pay as eustonmry** (half freight). 
A jull cargo of mahogany logs was shipped, but no broken stowage was supplied to fill 
up the interstices, and the vessel was obliged in consequence to retain thirty tons of bal¬ 
last :—Held, that, it being impossible to ship a ** full and complete cargo,” without broken 
stowage, the charterer was bound by his contract to furnish it. Cole v. Meek, 7V5. 

Bill of lading. 

6. Contract tM.]—By a bill of lading the vessel was to be unloaded in regular turn:— 
Held, that the consignor was liable for her detention beyond her regular turn, although 
there was no express contract fur demurrage in tho bill of lading. Cawthron v. Trickett, 
754. 

6. Master's right to sue on.]—Held also, that, where the master was part-owner, but had 
tho entire control and management of the ship, paying bis co-owner a third of the not 
profits, it was competent to him to sue in bis own name. Jb. 

And see Mo.hby had and received. 

SLANDER. 

Privileged communication. 

1. A., suspecting B. of stealing meat from his shop, accused her of having done so fne 
ono being by at the time). B. thereupon applied to a pulico-magistrate for a summ'^ws 
aguiust A. A. meeting a third person, wbo was in the shop at tho time tho supposed larcnuy 
was committed, told him that proceedings had been taken against him, and said to him, 
—**You were in the shop: did not you ice her take it?”—Held, a privileged communica¬ 
tion. Force V. yy'arreu, 806. 

2. A. having accused B. of stealing meat, a friend of tho latter, to whom she bad men¬ 
tioned tho fact, called at A.’s shop, and asked him if ho bad accused B. of stealing, to 
which A. answered,Yes j and I believe it to bo true—Held, not a privileged commu¬ 
nication. Ib, 

STREAMS. 

Fouling ,—See Qa8 Company. 

STREETS. 

Laying out ,—See Local Government Act, 1858. 

SURETY,—See Principal and Surety. 

TELEGRAPHIC-CABLE,—See Negligence. 

TIME-BARGAINS,—See Gaming. 

TROVER,—See Conversion. 

UNLIQUIDATED DAMAGES,—See Set-opp. 

VENUE. 

Changing. 

Twenty-five witnesses and a horse on one side against ten witnesses on the other,— 
Held not such a preponderance of inconvenience ” as to induce the court to bring back 
tho venue from the place where tho cause of action (if any) arose. Blackman v. Bainton, 

' 432. 

WAGERING,—See Gaming. 

WAIVER. 

Of irregularity ,—See ARBITRAMENT, 1, 3. 
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•ffAKRANTY. 

(y<ea-ioorfAtnM«,~-See Ihsurakob^ 1. 

On 9ale of a hortt. 

In an action for the breach of ajrarranty on the sale of a horee^y the servant of a pri¬ 
vate owner at a faiXi^Held, that a letter from the plaintiff’s attorney to the defendant, 
referring to the alleged warranty and averring a breach of it, and an answer from the 
defendant simply denying that there had been any breach of warranty, afforded evidence 
whence the jury were jusUhed in finding that the servant had authority in fact to warrant 
Miller v. Lawton, 834. 

WITNESS. 

Examination on «nterro^aforte«. 

In an action of slander, the defendant having obtained an order for the examination of 
two witnesses (whose names were given) in Australia,—the court, upon a motion to re¬ 
scind the order. Imposed as a term that the defendant should state what it was that he ex¬ 
pected the witnesses to prove. Barry v. Barclay, 849» 
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THE REGISTEATION CASES. 


AMENDMENT,—See Noticb or Objictioit, 2. 

ASSISTANT OVEKSEKR,—See Overseer. 

BDlLDINGt SOCIETY,—See Qualipicatior op Voter, I. 

CHARITABLE INSTITUTION,—See Qualipicatior of Voter, 3. 

CLAIM, NOTICE OF,—See Overseer. 

COPYHOLD,—See Qualification or Voter, 4. 

FREEHOLD LAND SOCIETY,—See Qualification or Voter, 1. 

FREEMAN,—See Qualipication or Voter, 3. 

HOSPITAL,—See Qualification of Voter, 3. 

JOINT-STOCK COMPANY. 

Hembert of. 

The members of a joint-stock company registered provisionally under the 7 A 8 Vict. o. 
110, 8. 58, who by the terms of the deed of settlement have only a right to a share of 
profits,—the real estate of the company being vested in trustees, and the management in a 
committee,—have no such equitable interest in land as to entitle them to be registered. 
Bennett, app., Blain, resp., 518. 

LIST OF VOTERS. 

Where more than one. 

1. Where ’there are two lists of voters for a borough, the notice of objection should 
distinctly state on which the objectoris name appears. Crowther, app., Bradney, resp., 

536. 

2. The parish of K. consists of the borough of K., the foreign of K., and the hamlet 
of L. M. (which latter is not within the parliamentary borough),—for each of which sepa¬ 
rate overseers are appointed and separate rates are made. Tu>o lists of persons entitled to 
vote in K. are made out,—one, of persons so entitled in respect of property occupied within 
the borough of K.; tbo other, of persons so entitled in respect of property occupied within 
the foreign of the parUh of K.—the former is signed by the overseers of the borough, the 
latter by the overseers of the foreign: —Held, that a notice of objection signed B., 
on the list of persons entitled to vote in the election of members for the borough of E., 
in respect of property occupied within the parish of E.,’’ was insufficient Ib. 

NOTICE OF CLAIM,—See Overseer. 

NOTICE OF OBJECTION. 

Form of. 

1. The notice of objection given to a county voter was as follows :—** To Mr. Sidney Rice 
Force. I hereby give you notice that I object to the name of Force, Sidney Rice, being 
retained on the list,’* Ac.,—inserting the name of the party instead of the pronoun ** your,” 
which is in the form No. II, Sched. B. (6 A 7 Vict. c. 18):—Held, a sufficient compliance 
with 8. 17. Force, app., Floud, resp., 543. 

2. Held also, that, if necessary, this was an inaccuracy of description which was amenda¬ 
ble under s. 101. Ib. 

And see List of Voters. 

(907) 
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OVERSEER. 

Serptce of notice upon aeMutant-overeeer. 

One Y. was on the 2l8t of April, 1859, duly elected by the veatry asaietant-OTerseer of 
the parish of A. (which is co<ext€nsi7e with the borough), at a salary of 18^. be. per an^ 
pum, and bis election was duly confirmed by an appointment of justices on the 30th of 
August. In March, 1861, Y. gave notice to the guardiane of bis ** intention to resign,” but 
he subsequently withdrew it; and on the 25tb of that month it was resolved at a vestry 
meeting that bis salary should be increased to 30/. There was no confirmation of this 
increase of salary by the justices, or any new appointment of Y, by them. He, however, 
continued as before to perform all the duties of the ofiice of assistant overseer:—Held, 
that service upon Y. of a notice of claim under the 30tb section of the Reform Act was a 
good service. Cannier^ app., Addamtf rosp., 512. 

PART OF HOUSE,—See Qualification op Voteh, 5, 6. 

QUALIFICATION OF VOTER. ' 

Freehold estate, 

1. A. was a member of a freehold land and building society, in which he held one share. 
The society some years since advitneed for him the purchase-money (73/.) for a piece of 
land, the annual value of which, for building purposes, was 3/.; and A. mortgaged it to 
the society to secure the monthly payments due upon bis share, amounting annually to 4/. 
Before the 31st of January, A. had paid monthly instalments to the amount of 71/. Upon 
these facts, the revising-barrister found that A. bad prior to the 31st of January, a free¬ 
hold estate of the value of 40«. per annum (above all charges), and retained his name on 
the list of voters :—Held, that his decision was right. Robinson, app., Dunkley, resp., 478. 

2. Remarks upon the case of Copland, app., Bartlett, resp., 6 C. B. 18, 2 Lutw. Reg. 
Cas. 183. Ib. 

Receipt of alms, xoithin 2 W. 4, c. 45, *. 36. 

3. Freemen of the borough of Sandwich, entitled as such to be registered, are not 'lis- 

qualificd, as recipients of alms within the 36th section of the 2 W. 4, c. 45, by reason of 
their being members or brethren of the hospitals of St. Bartholomew and St. John in that 
borough, which hospitals are by repute corporations by proscription, having property con¬ 
sisting of landed estates and houses,—the income arising from the former being distribu¬ 
table annually (by the charity trustees, in whom the appointment to vacancies is vested), 
in equal proportions among the brethren, to each of whom is assigned a bouse to live 
in, which is to bo kept in repair by him,—the possession of the houses and the receipt of 
the share of the revenues by them being matter of right, and not of an eleemosynary char¬ 
acter. Smith, app.. Hall, resp., 485. • 

Qua«t copyhold tenure. 

4. A. and others claimed to be entitled to vote in respect of property described in the 
list as “copyhold houses.” Their estates were not in the strict sense of the term “copy- 
holds;” but, from the statement of the case by the revising-barrister; they appeared to 
have some of the incidents of copyhold tenures, and they were plainly not freeholds, nor 
were they tenancies from year to year. The revising-barrister found “that the said A. 
(and the others) was seised in law or equity of houses of copyhold or other tenure not 
freehold, for his own life or for a larger estate:” and ho retained their names on the list. 
The court affirmed his decision. Oarbutt, app., Treror, resp., 550. 

Part of a house. 

5. The occupation of “part of a house” may confer a right to vote for a city or bo¬ 
rough, under the 2 W. 4, c. 45, s. 27, if there bo independent occupation and actual sever¬ 
ance from the rest, //enrcl^e, app.. Booth, resp., 600. 

6. A. occupied the upper floor of a house, consisting of two rooms, an inner and an outer 
room, opening tho one into the other, and communicating with the landing on the stair¬ 
case by one outer door, over which A. had exclusive control. Tho floors below were 
occupied by other tenants, and all had access to their several holdings from the street 
through a doorway at tho entrance of a passage lending to the common staircase. At this 
entrance was a door open all day, but generally, but not invariably, allowed to swing to at 
night, but having no lock or fastening of any kind, nor any means of being so closed as 
to secure the premises from intrusion from the street:—Held, that tho subject of occupa* 
tioD was a “bouse” within tho meaning of the 27th section of the Reform Act. 76. 

SEVERANCE,—See Qualification op Voter, 5, 6. 
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